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Second Circuit Rejects Prison FLSA Claim, Modifies Standard 


[Editor s Note: The following ar- 
ticle is the first of a three part series on 
prison slave labor. The other two ar- 
ticles will appear in the next two issues 
o/PLN.] 

T he court of appeals for the sec- 
ond circuit held that the fed- 
eral Fair Labor Standards Act (FLSA), 
29 U.S.C. § 206(a)(1) does not apply to 
prisoners that work providing services 
to the prison. In doing so the court 
modified the test it had previously ap- 
plied to prisoner FLSA cases in Carter 
v. Dutchess Community College, 735 
F.2d 8 (2nd Cir. 1984).' 
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Ragnar Danneskjold is a New York 
state prisoner employed as a clerk -tutor 
by Niagra Frontier (“the consortium”), an 
association of community colleges that 
provide college courses to New York state 
prisoners. In addition to professional 
teaching staff the consortium uses trained 
student prisoners to help administer the 
program and tutor other student prison- 
ers. Danneskjold was paid between $.95 
and $1.45 a day by the DOC for his la- 
bor. Fie filed suit claiming that as a 
clerk-tutor he was entitled to receive the 
minimum wage for all hours he had 
worked. Relying on Carter the district 
court held that Danneskjold and the con- 
sortium were not in an employment 
relationship and granted summary judg- 
ment to the defendants. 

The FLSA’s minimum wage provi- 
sions apply only to workers who are 
“employees” within the meaning of the 
Act, which is defined as “any individual 
employed by an employer.” These terms 
are to be applied in light of the “economic 
reality” of the relationship between the 
parties. When it decided Carter the court 
relied on Bonnette v. California Health 
& Welfare Agency, 704 F.2d 1465. 1470 
(9th Cir. 1983) to fashion a four part test 
to determine the nature of the relation- 
ship. 

The court noted that in Carter it 
had implied, but not held, that the 
facts as alleged might warrant FLSA 
coverage. Apparently that case was 
never decided on the merits after it was 
remanded. 

“Although we do not disturb Carter's 
rejection of a rule that a prisoner's labor 


is at all times and in all circumstances 
exempt from the FLSA, or discard use 
of an economic reality test to determine 
whether such labor is subject to the 
FLSA, we do reexamine and reject its 
use of the four-part Bonnette test." One 
reason for this rejection was that Na- 
tional League of Cities v. Urserv, 426 
U.S. 833, 852, 96 S.Ct. 2465,' 2474 
(1976) placed a constitutional bar on the 
application of the federal minimum wage 
to state employees. 

The court cites extensive cases, from 
all circuits, involving prison FLSA liti- 
gation. Virtually all of the cases have 
denied FLSA wages to prisoners in a 
wide variety of contexts. The court 
largely adopts the test set forth in 
Vanskike v. Peters, 974 F.2d 806, 
809-10 (7th Cir. 1992) in which the 
seventh circuit declined to apply the 
Bonnette test because “there was vir- 
tually an open and shut case for 
application of the FLSA to the prison 
as an employer.” So if the legal test 
means the prisoners would prevail the 
only logical thing to do is change the 
test so they can’t. Which the courts have 
duly done. 

“We agree with, and adopt, the rea- 
soning of Vanskike that forced prison 
labor for the prison is not subject to the 
FLSA. The relationship is not one of 
employment; prisoners are taken out of 
the national economy; prison work is 
often designed to train and rehabilitate; 
prisoners’ living standards are deter- 
mined by what the prison provides; and 
most such labor does not compete with 
private employers .... Moreover, for rea- 
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FLSA (Continued) 

sons stated in Vanskike. congress most 
certainly did not intend the FLSA to ap- 
ply to forced prison labor.. . Indeed, the 
continued existence of the Ashurst-Sum- 
mers Act, 18 U.S.C. § 1761-62, which 
regulates the interstate transportation of 
prison made goods to avoid competition 
between low cost prison labor and 
free labor, reveals a congressional as- 
sumption that prison labor will not 
be paid at FLSA minimum wage lev- 
els.” 

The second circuit held it agrees 
with Marker v. State Use Industries, 990 
F.2d 131 (4th Cir. 1993); Franks v. Okla- 
homa State Industries. 1 F.3d 971 (10th 
Cir. 1993); Henthorn v. Dept, of the 
Navy, 29 F.3d 682 (DC Cir. 1994); 
McMasterv. Minnesota. 30 F.3d 976 (8th 
Cir. 1994); Reimonenq v. Foti, 72 F.3d 
472 (5th Cir. 1996) and Hale v. Arizona, 
993 F.2d 1387 (9th Cir. 1993)(en banc). 
“We believe that the case law described 
above has essentially read Bonnette, but 
not necessarily the economic reality test, 
out of the determination of whether a par- 
ticular prisoner’s labor is subject to the 
FLSA.” 

Reaffirming that prisoners remain 
the slaves of the state, the court noted 
“no court of appeals has ever ques- 
tioned the power of a correctional 
institution to compel inmates to per- 
form services for the institution 
without paying the minimum wage. 
Prisoners may thus be ordered to cook, 
staff the library, perform janitorial ser- 
vices, work in the- laundry,- or carry out 
the numerous other tasks that serve vari- 
ous institutional missions of the prison, 
such as recreation, care and maintenance 
of the facility, or rehabilitation. Such 
work occupies prisoners, time that oth- 
erwise might be filled by mischief; it 
trains prisoners in the discipline and 
skills of work; and it is a method of see- 
ing that prisoners bear a cost of their 
incarceration. 

"We also believe that so long as the 
labor produces goods or services for the 
use of the prison, voluntary' labor by the 
prisoner-such as is involved in the in- 
stant matter-is also not subject to the 
FLSA. Voluntary work serves all of the 
penal functions of forced labor described 
above and. therefore, should not have a 


different legal status under the FLSA ... 
The voluntary performance of labor that 
serves institutional needs of the prison 
is not in economic reality an employment 
relationship. The prisoner is still a 
prisoner, the labor -does not under- 
mine FLSA wage structures; the 
opportunity is open only to prison- 
ers; and the prison could order the labor 
if it chose. Indeed, to hold otherwise 
would lead to a perverse incentive on the 
part of prison officials to order the per- 
formance of labor instead of giving some 
choice to inmates.” 

The court held that the use of a pri- 
vate contractor as an intermediary to 
exploit prison labor is meaningless for 
FLSA purposes unless “the work under- 
mines the FLSA in a particular labor 
market.” Likewise, the court held that 
whether the work is performed inside or 
outside the prison walls is immaterial for 
FLSA purposes. 

The court expressly limited its rul- 
ing to “prison labor that produces goods 
or services for the use of the prison. We 
do not address the questions that arise 
when the prison labor is employed to 
produce goods or services that are sold 
in commerce .... As Carter correctly 
noted, a principal reason for not exempt- 
ing prison labor entirely from the FLSA 
is the possibility of unfair competition’ 
between prison and private labor.” See: 
Danneskjold v. Hausrath, 82 F.3d 37 
(2nd Cir. 1996). 

At this point the only feasible ap- 
plication of FLSA to prisoners is where 
prisoners build goods or supply services 
that are sold outside the prison system. 
The fundamental flaw in the court’s rea- 
soning that this type of employment has 
no impact on the national economy is 
amply demonstrated by the companies 
forced out of business because they 
can’t compete for government con- 
tracts and private sector business 
against prison slave labor. Prisoners 
may be out of the national economy 
but by reinserting their labor at cut 
rate prices the state is sucking jobs out 
of the national economy and into pris- 
ons. While indirect, the overall effect for 
FLSA purposes is just as real. The only 
way that prisoners will gain the mini- 
mum wage is by organizing and 
struggling for it. It is readily apparent, 
or should be by now. that the courts won’t 
do so. ■ 
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Washington Pork Refuses to Be Trimmed: 


I n the August and November, 
1995, issues of PLN we reported 
the passage of House Bill (HB) 20 10 and 
the DOC’s 1996-97 budget by the Wash- 
ington state legislature. Among HB 
2010’s provisions were instructions for 
the DOC to study the use of electrical 
perimeter fences to replace guard tow- 
ers. In the DOC’s budget appropriation 
the legislature claimed it would “save” 
$1.5 million by reducing tower staffing 
at various prisons. At the time PLN was 
skeptical that any such “savings” would 
actually materialize. PLN was right. 

In August, 1995, the DOC duly an- 
nounced it would eliminate 23 guard 
tower positions at prisons in Clallam Bay 
(CBCC), Shelton (WCC), Walla Walla 
(WSP), McNeil Island (MICC) and the 
Reformatory (WSR) in Monroe. No 
guards would have actually been laid off 
as a result of the positions eliminated. 
Instead, tower guards would have been 
transferred to other duties and the pro- 
jected "savings” would have been 
through attrition and unfilled vacancies. 
Video cameras and motion detectors 
were ordered to compensate for the staff- 
ing reduction. 

The guards meanwhile squealed 
like, well, stuck pigs. The Washington 
Public Employees Association ( WPEA). 
which is the union that represents prison 
guards, filed suit over the tower staffing 
reduction. On September 27, 1995, 
Thurston county superior court judge 
Paula Casey granted the guards a Tem- 
porary Restraining Order (TRO) to halt 
the tower staffing reductions. The court 
held that the labor contract between the 
DOC and WPEA required that the DOC 
bargain with the union over “safety” is- 
sues and that tower staffing was a 
"safety” issue. 

On March 29, 1996, the WPEA and 
DOC agreed to bargain over tower staff- 
ing. The agreement eventually reached 
by the parties resulted in all 23 guard 
tower positions remaining, unscathed, 
and the DOC reimbursing the union for 
$37,000 in legal expenses they spent 
challenging the action. The agreement 
lifted Judge Casey’s injunction and 
settled four other matters related to staff- 
ing, time clocks and smoking policy. 
Despite the fanfare with which the pro- 


by Paul Wright 

jected cuts were announced by the DOC 
and the legislature, the fact that no cuts 
were actually made and that the legisla- 
ture wound up appropriating another 
$650,000 to pay for tower staffing in fis- 
cal year 1 996 received no media attention 
whatsoever. Which would leave people 
with the impression that something ac- 
tually happened. 

In the meantime, the DOC duly 
complied with the legislature’s command 
to study perimeter security technologies 
that would minimize or eliminate the 
need for manned guard towers. In the 
February. 1994, issue of PLN we reported 
the CA DOC’s installation and use of 
high voltage electrified fences for perim- 
eter security which replaced many guard 
towers. The California fences cost up to 
$375 per linear foot and have caused 
considerable environmental damage by 
killing birds and small animals that come 
into contact with it. This is also the most 
expensive perimeter security system. 

Of eight medium, maximum and 
close custody Washington prisons, a to- 
tal of 49 Full Time Employees (FTEs) 
are used for perimeter patrols while 
183.5 FTEs are used to staff a total of 40 
prison guard towers at the eight prisons. 
In addition to guard towers and perim- 
eter patrols at WCC, WCCW, TRCC and 
AHCC; WCC, TRCC, MICC and AHC C 
use fence sensors; MICC and AHCC use 
buried cables and TRCC, MICC and 
AHCC use microwave sensors which 
form an invisible electric field to detect 
intruders. 

The DOC’s report concluded that 
neither WSP nor WSR, which have 
walled perimeters, are adaptable to elec- 
tronic perimeter security systems. The 
DOC report concluded: “Efficiencies can 
be obtained in Washington state correc- 
tional facilities by the proper selection, 
installation; and use of electronic intru- 
sion devices when deployed in 
combination with traditional perimeter 
systems.” The report noted that in 1992 
Georgia eliminated 173.9 tower positions 
in 19 prisons by installing electronic 
fences and using perimeter patrols, sav- 
ing $4.5 million. California eliminated 
several hundred guard tower positions 
by installing its electric fences and us- 
ing armed perimeter patrols. The study 


Guard Towers Stay 

concluded that further study was needed 
to determine what should actually be 
done with regards to Washington DOC 
tower positions. 

Regardless of what may be cheaper 
or more effective, any efforts at reduc- 
ing prison expenses in a meaningful 
manner must confront the fact that some 
72% of all prison expenses are directly 
related to staff salary and benefits. Since 
the Washington DOC has more than 
6,200 employees to care for about 12,000 
prisoners (this is the highest staff to pris- 
oner ratio of any state prison system in 
the US; only the federal BOP has a 
higher staff-prisoner ratio), it is not sur- 
prising that there is steadfast opposition 
by DOC employees to any measure that 
would interrupt their feeding frenzy at 
the public trough. Given judge Casey’s 
ruling in WPEA v. State Corrections , 
Thurston County Cause Number 94-2- 
030784. it doesn’t appear that any 
reductions in WA DOC staff will take 
place any time soon. Which raises the 
question of how do you trim the fat when 
the pork refuses to be trimmed? ■ 


New Prisoner Resource 
Guide Available 

T he Prisoner Rights Union of 
California has released its 72 
page 1996-98 resource guide. While 
aimed at California prisoners (it lists the 
addresses of all prisons, legislators, 
courts, public defenders, etc., in the state) 
the guide contains numerous sections of 
interest to prisoners and activists on a 
national level. This includes sections on 
health and immigration services, legal 
assistance, pen-pals, publications, visit- 
ing. veterans assistance, imprisoned 
parents and much more. The Guide is 
available for $10; stamps are accepted 
as payment. 

The PRU also publishes the “Cali- 
fornia Prisoner,” a quarterly tabloid 
newspaper reporting issues affecting 
California prisoners. Subscriptions are 
$10 a year for prisoners; $35 for non- 
prisoners. Contact: PRU, P.O. Box 
1019, Sacramento, CA 95812-1019. ■ 
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F or several years now. MOVE po- 
litical prisoner Chuck Africa, 
has had to do battle with Pennsylvania 
prison officials to obtain the most fun- 
damental of human rights — the right 
to visit with his wife. May 13th, 1985 
bombing survivor and ex-political pris- 
oner, Ramona Africa. 

Chuck, a veteran of the August 8th, 
1978 police-MO VE confrontation who, 
like his eight other MOVE brothers and 
sisters, is doing a 100-year prison term 
following a political show -trial and sham 
conviction, has sued the prison at 
Graterford, in southeastern Pennsylva- 
nia. for denying him such visits. 

Graterford Warden Donald Vaughn 
said he was "uneasy” with Ramona, a 
former prisoner, visiting a current pris- 
oner, due to "intangible concerns.” 

When pressed, Vaughn wrote, to 
justify the exclusion of Chuck’s wife, "I 
could not ignore the fact that Ms. Africa 
is a very vocal, high-profile member of 
MOVE . . . highly critical of authority and 
the establishment.” 

Therefore, he worried that she 
“might question Graterford’s policies 
and procedures, challenge correctional 
officers’ actions and otherwise draw at- 
tention to herself.” which may, in turn, 
"jeopardize security” and "disrupt nor- 
mal operations.” 

Putting aside the obvious question, 
(which is. why shouldn t some prison 
procedures and guards’ actions be chal- 
lenged or questioned) the fact remains 
Ramona has visited her husband for 
years at Pittsburgh’s state prison, and at 
Graterford without incident, the most 
expressive example that the "worries” 
raised against Chuck and Ramona are 
pretextual. 

They are treating Ramona, a coura- 
geous, principled woman, as if she is still 
a prisoner — despite her so-called "free- 
dom.” As she often does. Ramona cut 
away the nonsensical pretexts offered up 
by politicians and their cronied 
prisoncrats as justificiations for stripping 
her visitation rights away, to cite the real 
reason: "Because of my membership in 
MOVE.” 

Chuck, cast away in state dungeons 
for over 18 years despite his innocence 
(in a case where the judge publicly stated 


A Law Against Love 

by Mumia Abu-Jamal 

days after trial that he "hadn’t the faint- 
est” idea whether Chuck, or his 8 
co-defendants, were guilty!) and his wife, 
are being punished cruelly for precisely 
that very reason — for being MOVE 
members. Indeed, that is the reason 
Chuck, and the other MOVE veterans, 
are in prison. It is the reason Ramona 
spent seven long, tortured years in a man- 
made hell, for daring to survive the May 
13th massacre of 1985. 

Already unjustly imprisoned by the 
state, now the two revolutionaries are 
condemned by the same system to an 
unjust separation that treats their very 
marriage as if it is a crime. 

Doesn’t family come before govern- 
ment? How can any government put its 


nose in between a husband and wife? 
Upon what alleged “authority” can such 
a desecration rest? From whence comes 
this wretched right? 

Once again, the repressive state that 
claims it acts to preserve "security”, be- 
trays instead its inherent insecurity. 
Chuck has been unjustly engaged by the 
state for almost two decades, with a sen- 
tence of 100 years. 

Why should any government give a 
damn who he loves? They care — when 
that woman is the remarkable Ramona 
Africa, for if it is a crime for a woman to 
survive, what a greater crime in this 
prisonhouse of nations, for such a woman 
to dare love a revolutionary? ■ 


From the Editor 

by Dan Pens 


W elcome to PLN ’ s eighth year 
of publication. We’re proud 
that we have published longer than any 
other independent prisoner publication 
we know of. You should be proud, too. 
You're the ones who have made it pos- 
sible. Recently we conducted an 
"Emergency Relief' direct mail 
fundraiser. Many of you responded 
promptly and generously. I’d like to take 
this opportunity to thank each of you w ho 
came through for us in the clutch. We 
were hoping to raise $ 10,000 dollars. To 
date we have received more than $3,000 
dollars. I thank you all. 

This edition of PLN features our sec- 
ond annual published subject and citation 
index. I want to thank Paul and Sandy 
who both worked very hard on this year’s 
index. Many of you have written and 
told us how useful the indexes from pre- 
vious years have been. Don't forget, 
although 1996 is the second published 
index, we have compiled and printed 
annual indexes going back to 1990-91 
(which together count as one year). You 
can order the 1996 index and previous 
annual indexes separately for $5 each. 
Or you can get any year's index FREE 
when ordering a complete-year set of 
PLN back issues for $50/yr. No self re- 


specting library should be without a full 
set of PLN back issues and indexes! 

Because this issue is cramped for 
space. I’ll sign off here. Please remem- 
ber that we can’t publish without your 
continued financial support, and with 
your support we'll never be silenced. 
Stay strong, pass this issue along to a 
friend when you’re done, and encourage 
them to subscribe, too. ■ 


Special Offer for Two Year Renewals 

Prisoners send $30, non-incarcer- 
ated individuals send $40. We’ll extend 
your subscription for two years and send 
you "How Good Was Your Lawyer: Le- 
gal Malpractice vs. Ineffective Assistance 
of Counsel,” a very informative booklet 
by Allan Parmelee. You can also pur- 
chase the booklet separately for $5. 

Send payment to: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle WA 98117 

(Note: Parmelee’s manual, "How to Win 
Prison Disciplinary Hearings" is not 
available from PLN. See ad on page 11 
for ordering information.) 
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From the Inside Looking Out 

by Jon Marc Taylor 


T he late Malcom Forbes once 
said it was “more fun to arrive 
at a conclusion than to justify it.” 
Brookings Institute senior fellow Dr. 
John J. Dilulio has certainly arrived at a 
conclusion, but his justifications range 
from questionable to outright hog wash. 
On closer examination, the reality of the 
prison yard is much different than the 
ruminations from the hallways of a con- 
servative Washington think tank. 

In a recent nationally disseminated 
editorial, Dilulio passionately advocated 
that what the country needs are more 
prisons. The foundation of his argument 
was summed up in the title of his op-ed 
piece. “Most In Prison Deserve To Be 
There.”[l| 

He initiates his argument by citing 
studies (two of which are conveniently 
his own) observing those in prison com- 
mitted several crimes prior to their 
current incarceration and/or are not sim- 
ply the first time drug offenders many 
lament over. In short, that by the multi- 
plicity' of their criminal histories they 
deserve to be behind bars for public 
safety' considerations. 

What Dilulio does not mention is 
that nearly two-thirds of state inmates 
have never been incarcerated before, nor 
have a majority' of them convicted of a 
violent crime. Of the third who com- 
mitted a violent act, for half of them it 
was their first arrest. [2] All told, less 
than 50 percent of all prisoners are there 
for committing violent crimes. [3] 

Several classification studies have 
found that as few as 20 percent of the 
prison population are extreme violent 
offenders that must be incarcerated for 
extended periods of time. [4] A 1994 
U.S. Senate survey revealed that prison 
wardens believe that on average “half of 
the offenders under their supervision 
would not be a danger to society if re- 
leased.”^] 

Additionally, criminologists John 
Irwin and James Austin’s survey of 
52,000 Americans regarding the level of 
seriousness of 204 criminal acts com- 
pared to the criminal histories of 
randomly selected inmates from three 
states, found that half were considered 
petty criminals, with only 20 percent be- 
ing viewed as serious offenders. 


“Rather than being vicious preda- 
tors,” Irwin and Austin note, “most were 
disorganized, unskilled undisciplined 
petty criminals who very seldom engaged 
in violence or made any significant 
money from their criminal acts.”[6] 

Dilulio next proclaims that prison- 
ers are not doing a lot of hard time under 
horrible conditions. He states that de- 
spite the enactment of mandatory 
minimum laws between 1985 and 1992, 
“the average maximum sentence of pris- 
oners declined about 15 percent.” The 
problem with this is Dilulio is compar- 
ing total overall sentences imposed, not 
the amount of time actually serv ed. 

Over the past decade, the number of 
convicted drug offenders, with relatively 
shorter sentences when compared to vio- 
lent offenders, sent to prison has tripled. 
This has skewed the overall average, 
thereby lowering the national sentence 
length. However, the actual amount of 
time served behind bars has grown tre- 
mendously. because of generally longer 
sentences for all crimes and reduced 
“good behavior” paroles. 

Between 1985 and 1992. the num- 
ber of months violent criminals served 
in prison increased 60 percent, property 
felons 66 percent, and drug offenders 
over 68 percent. And if the months 
served in jail awaiting sentencing were 
added, these figures would increase an- 
other 20 percent. [7] Furthermore, the 
chance of going to prison between 1980 
and 1993 doubled for those convicted of 
car theft or sexual assault, quadrupled 
for weapon offenses, and saw a five-fold 
increase for drug violators. [8] 

Regarding the conditions that pris- 
oners exist in, as a whole, the U.S. prison 
system is in violation of the Universal 
Declaration of Human Rights and the 
International Convention on Civil and 
Political Rights. [9] Disturbingly, a re- 
cent a European commission found the 
American prison system to be the "most 
barbarous” among the western industri- 
alized countries. [10] Not exactly the 
Michelin rating one would expect to re- 
ceive if the nation's 1600 gulags were 
"Holiday Inns.” 

Thanks to new prison construction. 
Dilulio states, overcrowding has abated, 
with a dozen states now under maximum 


capacity. What he fails to mention is 
that 85 percent of corrections depart- 
ments acknowledge that overcrowding in 
their systems still ranges from serious to 
critical. [11] 

The Brookings fellow then has the 
temerity to claim that “half or more of 
each prison dollar is spent on inmate 
medical services and rehabilitation pro- 
grams, not security basics.” Balderdash! 
When he wrote that, Dilulio must have 
been smoking the “something” he ac- 
cuses others of toking on when they 
disagree with him. 

According to the U.S. Justice De- 
partment. 15 percent of state correction 
budgets in 1994-95 went toward reha- 
bilitation programs and medical services. 
Nearly 60 percent went for security and 
maintenance operations. [12] Hardly the 
disbursement for plush amenities and 
luxurious conditions as the good doctor 
alludes. 

The end result of building more pris- 
ons, as Dilulio urges, is a poorer and no 
safer society. The 30-year cost of build- 
ing and operating one prison bed is $ 1 . 3 
million. [ 1 3 ] Over the past sixteen years, 
we’ve tripled our prison population to 
over one million souls, at the expense of 
$32 billion in 1992 alone. [14] All at a 
cost of more pot holes in our streets, re- 
duced times in our libraries and 
museums, and collectively more public 
money spent on prisons to incarcerate 
the populace than on universities to edu- 
cate the citizenry. [15] 

Meanwhile, crime rates have dimin- 
ished only slightly. And the baby 
boomers aging out of their most crimi- 
nal prone years is given most of the credit 
for that fact — not increased incarcera- 
tion. Moreover, “there is no tendency 
for those [states] that increased their 
prison populations the most to have 
greater decreases in crime,” observe 
Irwin and Austin. “In fact, the opposite 
is true.”[16] 

Concluding his opinion, Dilulio 
comments that the “truth of prisoners 
complete criminal histories will prevail 
with it setting very few free.” One must 
wonder, however, whose truth he is pro- 
moting and why. Certainly it is not the 
view of the stark reality of America’s 
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Dilulio (continued) 

prison system from the inside looking 
out. ■ 

[Jon Marc Taylor is a Missouri pris- 
oner who narrates books for the blind.] 
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Dilulio’s Crime Solution 

L ike a party clown twisting bal- people currently imprisoned in this coun- 
loons into cute animal shapes, try. Presumably their “quality of life” 
John J. Dilulio Jr. twists facts, myths, has no calculable financial value to so- 
and statistics into fantastical logical con- ciety. 

elusions. In a recent New York Times article, 

Dilulio is professor of politics and Dilulio weaves an impressive array of 
public affairs at Princeton University. He statistical humbuggery. He cites Patrick 
is also a media-darling of the lock-em- A. Langan, senior statistician at the Jus- 
up. conservative right. Professor Dilulio tice Department’s Bureau of Justice 
insists that imprisonment is a highly Statistics, who calculated that tripling the 
cost-effective solution for what ails prison population from 1975 to 1989 

America. He produces a dazzling array may have reduced “violent crime by 10 

of statistical magic tricks to the delight to 1 5 percent below what it would have 

of those who seek proof that locking up been,” thereby preventing a it conserva- 

more citizens than any country' in the tively estimated 390,000 murders, rapes, 
world isn’t sufficient — we need to lock robberies and aggravated assaults in 
up more. 1989 alone. 

One of his most oft-cited statistical Follow ing this convoluted logic 
fallacies is featured in a National Insti- leads to the conclusion that tripling the 
tutes of Justice study which claims that prison population seven more times 
violent crimes committed each year will would eliminate crime altogether. Why, 
cost victims and society more than $400 we’d only have to imprison 1.5 billion 
billion in medical bills, lost days from Americans. Dilulio fails to address the 

work, lost quality' of life - and lost life. toughest question, however: which 1.5 

Mr. Dilulio fails to mention any- billion Americans should we lock up? ■ 
thing about the "lost quality of life” or 

“lost days of work” of the 1.5 million Source: New York limes 

Prison Time vs. Crime Rate Study 

A ccording to a study in August Mike Reynolds, a Fresno business- 
1 995, by researchers at the Uni- man who helped pass the “Three Strikes” 

versity of California at Berkeley, putting initiative, said serious crime in Califor- 
more people in state prisons has had little nia had dropped nearly 8 percent in the 
effect on California’s crime rate. In only first six months of 1994. in part because 
two categories of criminal activity ana- of the new, tough sentencing law. The 
lyzed in the study — robbery and larceny study indicated that increasing the state’s 
— did the crime rate appear to have prison population didn’t decrease the rate 
dropped due to more people being incar- of crime in car theft, and that imprison- 

cerated. However, it wasn’t clear that ing more people may actually have 
aggressive imprisonment efforts were driven the crime rate up in that category, 
responsible for the drop, the report said. Vincent Schiraldi, the executive di- 
To study the effect of expanded lm- rector of the Center on Juvenile and 

prisonment as a crime control tactic, the Criminal Justice, said. “North and South 
researchers used mathematical tech- Dakota have almost identical populations 
niques to estimate how California’s and demographics, yet South Dakota 
crime rates in selected categories would sends nearly three times as many people 
have behaved had the prison population to prison” . Schiraldi went on to say that, 
remained constant. They compared the “Never has there been a better experi- 
projected rates to the rates actually re- mental demonstration that there is no 

ported. The study apparently contradicts real relationship between increasing the 
supporters of the state's "Three Strikes” prison population and decreasing the 
law, which requires life sentences for crime rate.” ■ 
criminals with three felony convictions. Source: Prison Activist Res. Ctr. (PARC) 
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Ninth Circuit Rules on Washington ADA Suit 


[Editor 'sNote: Leonard Feldman is 
the Seattle attorney representing the 
plaintiff in the case discussed below. ] 

S ean Duffy, the plaintiff in Dujfy 
v. Riveland, 1996 WL 583384 
(9th Cir. October 11, 1996), is a pris- 
oner at the Washington State 
Reformatory in Monroe, Washington. 
Sean also is hearing-impaired. Although 
Sean can read and write, he does not al- 
ways express his thoughts clearly 
because his writing resembles American 
Sign Language, which is more con- 
ceptual than English and has its own 
form of grammar. Like many hearing- 
impaired persons. Sean often commu- 
nicates most effectively with the 
assistance of a sign language interpreter. 

Each year, Sean is asked to defend 
himself at classification hearings and the 
occasional disciplinary hearing. As 
many readers know, these are important 
hearings that affect whether prisoners 
are released on parole, transferred to an 
area or another prison with better living 
conditions, or subjected to sanctions, 
such as administrative or disciplinary 
segregation. 

Despite the importance of these 
hearings, prison officials have consis- 
tently refused to provide a sign language 
interpreter for Sean other than Frances 
Linder, a mental health counselor who 
works for the Washington Department 
of Corrections and who apparently 
learned some sign language from her 
parents. Sean already knew from his 
prior experiences with Ms. Linder that 
he could not communicate effectively 
with her assistance. Rather than attend 
his hearings, Sean filed a civil rights 
action against the prison officials and 
the State of Washington in federal court. 

Before discussing Sean’s civil ac- 
tion, it may be helpful to say something 
more about sign language. When I be- 
gan representing Sean, I thought that any 
two people who know sign language 
(such as Sean and Ms. Linder) can com- 
municate. In fact, there are several forms 
of sign language, including American 
Sign Language (the most common sign 
language among the hearing impaired). 
Signed English (a visual form of spo- 
ken English), Fingerspelling (a manual 


by Leonard Feldman 

alphabet), and Home Signs (unique signs 
that are learned at home). Like any other 
language, sign languages also vary geo- 
graphically and evolve over time. 

Unfortunately, the district court 
quickly dismissed Sean’s claims, in part 
because Sean was unrepresented and did 
not always express his thoughts clearly. 
The court did not understand why Sean 
could not communicate with the assis- 
tance of Ms. Linder and thought that 
Sean was to blame for the situation be- 
cause (in the court's view) Sean had 
demanded a certified interpreter and then 
refused to attend his hearings when this 
demand was not met. 

I began representing Sean in the 
Ninth Circuit, at the request of the Ninth 
Circuit Pro Bono Program. With Sean’s 
help, we persuaded the Ninth Circuit to 
reverse the district court's mling dismiss- 
ing his claims and to remand the case 
for additional proceedings. The Ninth 
Circuit’s opinion is important for a num- 
ber of reasons, each of which is described 
briefly below. 

First, the Ninth Circuit confirmed 
that the Americans With Disabilities Act 
("ADA") and Rehabilitation Act apply 
to state prisons. Although this issue has 
been the subject of some debate lately, 
the trend in recent district court cases 
supports the Ninth Circuit’s holding. Al- 
though the Third Circuit reached a 
similar conclusion in Prisoners of the 
Allegheny County Jail v. Wecht. 93 F.3d 
1124 (3rd Cir. 1996). it recently vacated 
that opinion. This issue is especially im- 
portant because, as many readers know, 
the Supreme Court took a lot away from 
Section 1983 claims in Sandin v. Conner, 
115 S. Ct. 2293 (1995). The Ninth 
Circuit’s ruling allows disabled prison- 
ers to avoid Sandin (in appropriate cases) 
by alleging handicap discrimination un- 
der the ADA and Rehabilitation Act. 

Second, the Ninth Circuit’s opinion 
confirms that prisoners do not always 
have to subject themselves to mistreat- 
ment in order to complain about that 
treatment. Washington argued, based on 
cases discussing the "ripeness” doctrine, 
that Sean had waived his claims by re- 
fusing to attend his hearings. The district 
court thought that this argument had at 
least some merit. The Ninth Circuit, in 


contrast, rejected the argument because 

(i) Sean was plainly the "object” of the 
prison officials’ unlawful conduct, and 

(ii) Sean already knew that he could not 
communicate effectively with the assis- 
tance of Ms. Linder, something that the 
district court may not have fully appre- 
ciated. 

Third, the Ninth Circuit’s opinion 
acknowledges that states do not enjoy 
Eleventh Amendment immunity from 
damages under the ADA or the Reha- 
bilitation Act. This means that prisoners 
in a civil action under these two statutes 
can (and should) sue the state department 
of corrections, the state itself, and indi- 
vidual prison officials in their “official” 
(rather than “personal”) capacities. The 
Ninth Circuit specifically noted in its 
opinion that the affirmative defense of 
qualified immunity — often a significant 
obstacle in civil rights litigation — is 
not available in official capacity law suits 
under the ADA or the Rehabilitation Act. 

Finally, the Ninth Circuit’s opinion 
also is important because it held that 
hearing-impaired prisoners (i) are en- 
titled under Washington law, RCW 2.42, 
to a "certified” interpreter at prison dis- 
ciplinary (and perhaps other) hearings, 
and (ii) can sue for damages under this 
statute. Although this portion of the 
Ninth Circuit’s opinion is based on a 
Washington statute, several other states 
have similar statutes that also require a 
certified interpreter. The ADA and Re- 
habilitation Act. in contrast, only require 
a "qualified interpreter,” a phrase that 
can lead to substantial litigation. See: 
Duffy v. Riveland. 98 F.3d 447 (9th Cir. 
1996). 

This brings me to my final subject. 
One of the most effective civil actions 
regarding the rights of hearing-impaired 
prisoners is Clarkson v. Coughlin , 898 
F. Supp. 1019 (S.D.N.Y. 1995), a class 
action lawsuit by hearing-impaired pris- 
oners in New York. I am interested in 
determining whether there are other 
hearing-impaired prisoners in Washing- 
ton who have claims similar to those 
described above. Readers who may have 
such claims against Washington or know 
someone who does can contact me by 
mail only at 701 Fifth Avenue, Suite 
6100, Seattle. Washington 98104. ■ 
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[ Prison Litigation Reform Act News | 


PLRA Fees Don’t Apply 
to Released Prisoners 

T he court of appeals for the sec- 
ond circuit held that the provi- 
sions of the Prison Litigation Reform Act 
(PLRA) requiring payment of filing fees 
do not apply if the prisoner is released 
after filing suit. Clarence McGann, a 
New York state prisoner, sued over the 
denial of social security benefits to pris- 
oners. His suit was dismissed as 
frivolous because he had not exhausted 
his administrative remedies. McGann 
then filed an appeal, In Forma Pauperis 
(IFP) without paying the filing fees due 
to his poverty. During this time the 
Prison Litigation Reform Act (PLRA) 
was passed into law. The appeals court 
notified McGann that under the 
PLRA he was required to pay the full 
filing fee. either up front or if IFP, 
in monthly payments. In the mean- 
time McGann was released from 
prison. 

The appeals court noted that the 
PLRA is facially inconsistent as applied 
to released prisoners. Specifically, it re- 
quires prisoners to pay filing fees on 
appeals and McGann was a prisoner 
when he filed the appeal. The PLRA 
then states the amounts to be paid are 
calculated from the balance of deposits 
into the prisoner’s account and are deb- 
ited from it. Because McGann was no 
longer a prisoner, there was no prison 
account from which to calculate and 
debit the required payments. "Thus, a 
literal reading of all provisions of the 
PLRA. as applied to released prisoners, 
is not possible.” 

"A released prisoner may litigate 
without further prepayment of fees 
upon satisfying the poverty affidavit 
requirement applicable to all non- 
prisoners.” The court held this 
interpretation was compatible with 
the congressional goal of deterring 
prisoner litigation. Turning to the mer- 
its, the court held that McGann’s suit was 
properly dismissed as frivolous. See: 
McGann v. Commissioner, Social Secu- 
rity Administration, 96 F. 3d 28 (2ndCir. 
1996). ■ 


NY Jail Consent Decrees 
Vacated under PLRA 

A federal district court in New 
York upheld the constitution- 
ality 7 of the Prison Litigation Reform Act 
(PLRA) and terminated a series of con- 
sent decrees in seven cases that governed 
conditions at Rikers Island and several 
other New York City jails. Readers 
should note that the judge in this case, 
Harold Baer, recently attracted national 
media attention when he ordered the sup- 
pression of drugs in a criminal case 
because New Yorkers of sound mind 
have reason to fear the police and run 
from them. After presidential candidate 
Bob Dole and president Bill Clinton 
called for his resignation or impeach- 
ment after that ruling, Baer hurriedly 
reversed himself and admitted the drugs 
into evidence. Apparently Baer learned 
his lesson well and will not be ruling for 
prisoners or criminal defendants anytime 
soon. That said, Baer’s ruling gives a 
political and historical context to prison 
litigation, noting that since their incep- 
tion in the US prisons have been 
overcrowded, unsanitary, dehumanizing 
pits of squalor and despair. He also notes 
the failure of American criminal justice 
policy in terms of incarcerating more 
citizens for longer periods. 

The PLRA provides for the imme- 
diate termination of consent decrees 
upon motion by either party. In this case 
the city of New York moved to termi- 
nate the seven consent decrees that had 
governed its jails since 1976. The court 
considered only the constitutionality of 
the immediate termination provision of 
the PLRA, codified at 18 U.S.C. § 
3626(a)(l)(b)(2) and (b)(3). 

In upholding the constitutionality of 
this provision the court rejected the ar- 
gument that the PLRA violated the 
separation of powers doctrine: the ban 
on congressional reopening of judicial 
final judgments; rules of decision; re- 
strictions on remedial jurisdiction; equal 
protection; due process and impairment 
of contracts. Readers may be interested 
in the limited legislative history of the 
PLRA which consists primarily of a little 


anti -prisoner and anti -judge bombast. 
The upshot is that with no factual record 
of what the current jail conditions are 
the court ordered the “immediate termi- 
nation” of all seven consent decrees. The 
second circuit has already heard argu- 
ment in this case and stayed Baer’s mling 
pending the outcome of the appeal. See: 
Benjamin v. Jacobson, 935 F. Supp. 332 
(SDNY 1996). ■ 

Seventh Circuit Defines 
and Applies PLRA and 
AEDPA 

I n five consolidated appeals the 
seventh circuit held that for pur- 
poses of the Prison Litigation Reform Act 
(PLRA) neither habeas corpus petitions 
nor petitions for mandamus in criminal 
proceedings constitute “prisoner litiga- 
tion” and thus do not require payment 
of filing fees by indigent litigants. The 
court also held that prisoners who gave 
their notice of appeal prior to the enact- 
ment of the Anti-Terrorism and Effective 
Death Penalty Act (AEDPA) were not 
required to obtain certificates of appeal- 
ability. 

Writs of Mandamus: The court 
held that writs of mandamus in crimi- 
nal proceedings are not subject to the 
PLRA’s fee provisions because such writs 
are not a form of “prisoner litigation” as 
the person filing the petition may not 
even be a prisoner. Nor are such writs 
civil actions. “It is a procedural step in 
the criminal litigation, like an interlocu- 
tory 7 or final appeal or a civil contempt 
proceeding against a witness. However, 
if it is a writ of mandamus in a civil pro- 
ceeding, it must comply with the 
PLRA.” See: In Re Nagy . 89 F.3d 115 
(2nd Cir. 1996) and Green v. 
Nottingham, 90 F.3d 415 (10th Cir. 
1996). 

AEDPA: The court noted that 
Fed.R. App.P. 4(c) states that a prisoner’s 
pleadings are deemed filed with the court 
when given to prison officials for deliv- 
ery to tire court. The AEDPA was signed 
into law on April 24, 1996. The AEDPA 
significantly changed the requirements 
for appeals from district court rulings. 
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[See August. 1996. PLN ]. "A certifi- 
cate of appealability is not required for 
an appeal perfected before the effective 
date of the new statute. The requirement, 
though procedural, would attach a new 
legal consequence to a completed act and 
is therefore not to be imposed retroac- 
tively in the absence of a clear statement 
of congressional intent to do so.” Be- 
cause the prisoner gave his notice of 
appeal to prison officials before enact- 
ment of the AEDPA the court held he 
did not have to obtain a certificate of 
appealability. 

Habeas Filing Fees: The court 
agreed with Reyes v. Keane, 90 F.3d 676 
(2nd Cir. 1996) and held that the filing 
fee provisions of the PLRA do not apply 
to habeas corpus petitions. 

Civil Action Filing Fees: The court 
held that it would insist on payment of 
the initial partial filing fee for all civil 
appeals (except habeas and criminal 
mandamus actions) brought by pris- 
oners, before reaching the merits of 
the case. In doing so the court agreed 
with Leonard v. Lacy, 88 F.3d 181 
(2nd Cir. 1996). See: Martin v. 
United States, 96 F. 3d 853 (7th Cir. 
1996). ■ 

7th Cir. Applies PLRA to 
Federal Prisoners 

I n five consolidated appeals the 
court of appeals for the seventh 
circuit applied the Prison Litigation Re- 
form Act (PLRA) to actions brought by 
federal prisoners. The court held that 
this ruling, together with Martin v. 
United States. 96 F,3d 853 (7th Cir. 
1996) and Abdul Wadood v. Nathan , 91 
F.3d 1023 (7th Cir. 1996) resolved the 
most pressing issues encountered by the 
seventh circuit in implementation of the 
PLRA. 

Habeas: The court held that peti- 
tions by federal prisoners under 28 
U.S.C. § 2241. 2254 or 2255 challeng- 
ing their criminal convictions or 
sentences were not within the purview 
of the PLRA because they are a continu- 
ation of the petitioner’s initial criminal 
case. "A proper § 2241 action, concern- 
ing conditions of confinement, a 
deprivation of good time credits, or other 
matters that occur at the prison, by con- 
trast. would not be a continuation of the 


criminal case, and it would be subject to 
the Act.” 

Untimely Appeals: The court held 
that the full filing fee will be assessed 
against prisoners who file untimely ap- 
peals that are dismissed for lack of 
jurisdiction. The court reasoned that 
since solvent litigants must pay full fil- 
ing fees and do not get a refund if their 
appeal is dismissed, neither should indi- 
gent prisoners. 

Appeal Fees: The court held that 
granting In Forma Pauperis (IFP) status 
in the district court does not affect the 
prisoner litigant’s obligation to pay ap- 
pellate filing fees when a prisoner 
initiates an appeal after the PLRA went 
into effect on April 26. 1996. In doing 
so, the court agreed with Covino v. 
Reopel. 89 F.3d 105 (2nd Cir. 1996). 

Previously Filed Appeals: Where 
motions to proceed IFP were filed, but 
not ruled on, prior to the PLRA’s enact- 
ment, the court held that appellants lack 
IFP status until their motions are ruled 
on. one way or the other. For prisoners 
who filed appeals before the PLRA’s en- 
actment and whose IFP motions were not 
ruled on prior to its enactment, the court 
held they should be given an opportu- 
nity to dismiss their appeals before taking 
steps that obligate them to pay the filing 
fee. 

Murky Appeals: One case involved 
an appeal filed sometime between April 
24 and May 2, 1996. The court held that 
if the appeal was "filed" before April 26 
and the litigant had been granted IFP sta- 
tus by the district court, the PLRA did 
not apply. If it was filed after that date, 
the PLRA did apply and filing fees would 
be assessed. Because the district court 
ruling in the case did not explicitly say 
when the case was "filed” it was re- 
manded for the district court to determine 
if the appellate filing fees should be as- 
sessed or not. See: Thurman v. Gram ley, 
97 F.3d 185 (7th Cir. 1996). ■ 

Beating Damages Affirmed; 
PLRA Not Retroactive on 
Vacated Attorney Fees 

T he court of appeals for the sev- 
enth circuit affirmed a jury ver- 
dict awarding damages to two prisoners 
who were beaten by prison guards and 
then denied medical care for their inju- 
ries for nearly two days. The court held 
that guards who beat prisoners have a 


duty to secure medical care for them. 
The court affirmed evidentiary rulings 
and punitive damages in favor of the 
plaintiffs. The court reversed the award 
of attorney fees for recalculation and 
noted that the Prison Litigation Reform 
Act’s (PLRA) limits on attorney fees do 
not apply retroactively to work completed 
before the PLRA’s enactment. 

Two Illinois state prisoners were 
severely beaten, kicked, stomped and 
maced by seven guards at the Stateville 
Correctional Center, after which they 
were denied medical attention for their 
injuries for almost two days. A jury 
found the guards had violated the pris- 
oners’ eighth amendment rights and 
awarded each prisoner $5,000 in com- 
pensatory damages and $60,000 in 
punitive damages. The court awarded 
the plaintiffs $163,000 in attorney fees 
and $12,000 in costs. See: Cooper v. 
Casey , 897 F. Supp. 1136 (ND IL 1995). 
[PLN, June, 1996], 

The appeals court rejected the de- 
fendants’ argument that the prisoners’ 
injuries were too slight to require medi- 
cal attention. It violates the eighth 
amendment to deny prisoners medical 
care. "... the fact that a condition does 
not produce ’objective’ symptoms does 
not entitle the medical staff to ignore it. 
A similar point is familiar from Social 
Security disability cases. Pain, fatigue, 
and other subjective, non-verifiable com- 
plaints are in some cases the only 
symptoms of a serious medical condi- 
tion.” The court held that to ignore such 
complaints would place an entire class 
of disabled people outside the law. In 
this case, the issue was whether the plain- 
tiffs were in sufficient pain to entitle them 
to pain medication and treatment within 
48 hours of the beating. This was an 
issue for the jury to decide and they did. 
in the prisoners’ favor. The prisoners 
did not have to call a medical expert to 
testily on their behalf because pain from 
a beating and macing is something a lay- 
man can understand. The court noted 
that at trial the prison doctor testified on 
behalf of the defendants and actually 
bolstered the plaintiffs’ case, stating he 
would not have ordered x-rays or pre- 
scribed painkillers for the plaintiffs if he 
did not believe they had suffered a seri- 
ous injury. 

The court held that by shouting from 
their cells for medical attention the plain- 
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PLRA News (continued) 

tiffs had sufficiently alerted the defen- 
dants to their need for treatment. “The 
defendants were all stationed in the 
plaintiffs’ wing of the prison. It was a 
permissible, though not inevitable, in- 
ference that all of them would have heard 
the plaintiffs’ cries during the period of 
almost 48 hours before medical assis- 
tance was offered, especially since all had 
participated in the beating of the plain- 
tiffs and would therefore have had no 
basis for believing them simply noisy 
malingerers. When guards use excessive 
force on prisoners, the requirements for 
proving deliberate indifference to the 
medical needs of the beaten prisoners 
ought to be relaxed somewhat. Beating 
a person in violation of the constitution 
should impose on the assailant a duty of 
prompt attention to any medical need to 
which the beating might give rise, by 
analogy to the duty in ordinary tort law 
to provide assistance to a person whom 
one has injured, even if without fault... 
And here it was not without fault.” 

The court held that the district court 
did not abuse is discretion in refusing to 
allow testimony that the plaintiffs were 
in disciplinary segregation when beaten. 
The court noted that district courts have 
wide discretion on the evidence they ad- 
mit at trial. In West v. Love, 776 F.2d 
170 (7th Cir. 1985) such evidence was 
allowed and affirmed. In this case it 
wasn’t allowed and was affirmed. Like- 
wise, the district court did not abuse its 
discretion in excluding the defendants 
proposed testimony about racial ten- 
sions at the prison when the beating 
occurred. 

The court also rejected the conten- 
tion that the trial judge gave the jury the 
impression that he was biased against the 
defendant prison guards by shaking his 
head during the defendants' testimony; 
criticizing the defendants’ counsel and 
because most of his evidentiary rulings 
favored the plaintiffs. The appeals court 
swiftly dismissed this line of argument 
as little more than sour grapes. “More 
of the objections made by defense coun- 
sel were groundless, so naturally the 
balance of rulings favored the plaintiffs. 
It appears that whether because of lack 
of experience or otherwise, the defen- 
dants’ principal lawyer was badly 


outclassed.” The court then goes on to 
list numerous blunders by the guards’ at- 
torney. 

The court held that compensatory 
damages were properly awarded against 
all the defendants and rejected the argu- 
ment that punitive damages were 
unwarranted. “The defendants made a 
wanton and cowardly attack and then 
deliberately refused medical assistance 
for the pain caused by the attack. We 
cannot think of a better case for an award 
of punitive damages.” The court held that 
the ratio of punitive to compensatory 
damages (12 to 1) was well within rea- 
son. 

The court reversed the award of at- 
torney fees under 42 U.S.C. § 1988 by 
holding the district court erred in com- 
puting the attorney fees at the rate the 
attorneys charged their paying clients 
($320 an hour) because the attorneys did 
not normally do civil rights litigation. 
Tire court held that the proper inquiry 
in determining attorney fees is “The rea- 
sonable fee is capped at the prevailing 

Virginia Hawks 

B eginning in July 1996, the Vir- 
ginia Department of Correc- 
tions (DOC) began publishing what has 
so far proven to be a hot seller: lists of 
parolees’ names, address, offenses, sex 
and race. The parolee lists costs $5 per 
zip code. Bargain hunters, however, can 
purchase a parolee list covering the en- 
tire state for $37.50. That comes to about 
a third of a cent per parolee’s name. 

The Virginia ACLU is protesting the 
policy. In an Aug. 1 letter to Gov. 
George Allen, state ACLU executive di- 
rector Kent Willis wrote, “Unless you 
retract or significantly redesign this 
policy, it will surely be used in future 
years as a study in how state policy 
should not be made.” 

David Botkins, a DOC spokesper- 
son, said the Attorney General’s Office 
has reviewed the policy and that state 
officials were confident the program was 
legal. All parolees had to be notified 
under the state Privacy Act. Botkins said 
that notices were mailed to all 10,000 
parolees. 

As of August 1. the DOC had re- 
ceived 625 inquiries, and 230 responses 
were sent out - numbers that outpaced 
expected demand. “It s really fulfilling 


market rate for lawyers engaged in the 
type of litigation for which the fee is be- 
ing sought.” The court expressed no 
opinion as to the ultimate propriety of 
the fee award. It simply held the district 
court must determine the prevailing 
market rate for experienced civil rights 
attorneys in Illinois. The court noted it 
had recently approved $275 an hour 
as a reasonable fee for a civil rights 
attorney. 

The court noted that section 803(d) 
of the PLRA limits attorney fees in prison 
litigation. “But we agree with the eighth 
circuit that this provision of the Act does 
not have retroactive effect. Jensen v. 
Clarke, 94 F.3d 1191, 1201-03 (8th Cir. 
1996). To give it such effect would at- 
tach... new legal consequences to 
completed conduct, namely the services 
rendered by the plaintiffs’ counsel in 
advance of passage of the new Act.” The 
court also awarded the plaintiffs costs on 
appeal. See: Cooper v, Casey, 97 F.3d 
914 (7th Cir. 1996). ■ 


Parolees’ Names 

to hear some of the people that are call- 
ing in ... they really appreciate that the 
department is doing this,” Botkins said. 

The ACLU’s Kent Willis said the 
program “amounts to a third kind of 
punishment” that wasn’t included in the 
original sentence. He said the state was 
“almost encouraging vigilantism by 
making this information available,” and 
the policy stigmatizes parolees. 

Botkins denied the state was stig- 
matizing anyone. “Convicted felons 
have already stigmatized themselves by 
committing crime,” he said. He pointed 
out that the DOC wasn’t forcing the in- 
formation on anyone. “It’s not like we’re 
hawking it on the street corner,” he said. 

Like many other “get tough” poli- 
cies which are initially targeted at a 
sub-group of prisoners, sex offenders, 
this Virginia policy is only the first indi- 
cation that widespread application of 
“Meagan’s Law” type notification pro- 
cedures may some day be applied to all 
prisoners and ex-prisoners. PLN will 
keep readers informed of further devel- 
opments in this area. ■ 

Source: Corrections Digest 
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No Qualified Immunity for Private Prisons 


T he court of appeals for the sixth 
circuit held that guards em- 
ployed by private, for profit prisons are 
not entitled to qualified immunity from 
suit. This is the first circuit court ruling 
to squarely address whether private pris- 
ons are entitled to qualified immunity. 
Until now only district courts had ruled 
on the issues, reaching different results. 

Qualified immunity is an affirma- 
tive defense available to government 
employees sued for money damages in 
civil rights suits. (See June, 1996, PLN, 
Pro Se Tips and Tactics). In general, gov- 
ernment defendants won’t be held liable 
unless they violate rights that are clearly 
established. With the rise of privately 
operated, for profit prisons, the number 
of civil rights suits against them has in- 
creased. 

Ronnie McKnight is a Tennessee 
state prisoner housed in a prison run by 
Corrections Corporation of America 
(CCA). McKnight filed suit claiming 
his eighth amendment rights were Vio- 
lated by CCA employees when they used 
tight restraints to transport him to a dif- 
ferent prison. The tight restraints caused 
him serious medical injury requiring 
hospitalization. McKnight’s protests 
were ignored by two CCA guards, who 
taunted him after he complained of the 
tight restraints. The CCA guards filed 
a motion to dismiss the suit, claiming 
they were entitled to qualified immunity 
from suit. The district court denied their 
motion; holding that as employees of a 
private, for profit corporation they were 
not entitled to a defense of qualified im- 
munity. The appeals court affirmed. 

The court began by noting that state 
employed prison guards do enjoy the 
protection of qualified immunity while 
carrying out their duties. The court gave 
an extensive discussion to the defense 
of qualified immunity and its applica- 
tion to private parties. The court 
observed that privately employed prison 
guards "... act, at least in part, out of a 
desire to maintain the profitability of the 
corporation for whom they labor, thereby 
ensuring their own job security.” The 
court held that this upsets the balance 
struck by qualified immunity because 
"with respect to cutting corners on con- 
stitutional guarantees ... ‘entrepreneurial 


Supreme Court Grants Review 

jailers benefit directly, in the form of increased 
profits, from every dime not spent.’” 

"We believe this increased threat of 
injury by violation of constitutional guar- 
antees counsels against granting 
qualified immunity to correctional offic- 
ers employed by a private corporation to 
run a state’s prison facilities. Because 
private corporations operating correc- 
tional facilities are not ‘principally 
concerned with enhancing the public 
good,’ the appropriate balance between 
the vindication of constitutional guaran- 
tees and the furtherance of the public 
interest cannot be struck by a liability rule 
which assumes as its starting point a 
public employee acting primarily for the 
benefit of the public. To maintain this 
balance, the liability must adjust, and we 
believe the rule falls somewhere short of 
qualified immunity for these privately 
employed officers.” 

The court acknowledged its ruling 
might result in increased litigation costs 
for private prisons, which would likely 
be passed on to the state in the form of 
an increased contract price. But the court 
noted that, to the extent private enforce- 
ment of constitutional rights via § 1 983 
suits act as an effective monitor of pri- 
vate prison corporations, "states will 
realize reduced administrative monitor- 
ing costs because the threat of liability 
(and therefore reduced profits) will force 
the private actor to internalize the moni- 
toring costs otherwise borne by the state. 


In short, the state may pay more to ob- 
tain private correctional services, but less 
to monitor them on an ongoing basis.” 

The court tentatively stated, with- 
out holding, that an appropriate balance to 
be struck would be to allow privately em- 
ployed prison guards to assert a good faith 
defense rather than qualified immunity. 
However, since the issue was not before the 
court it was not addressed. See: McKnight 
v. Rees , 88 F.3d 417 (6th Cir. 1996). 

On November 27, 1996, the U.S. 
supreme court granted certiorari to de- 
cide the question: "Are private parties 
performing traditional public functions 
as prison correctional officers under 
color of law on behalf of government, 
when government police powers are del- 
egated to their employer, private 
for-profit corporation operating correc- 
tional facility under contract as 
authorized by state law, entitled to as- 
sert defense of qualified immunity as 
defendants in damage action brought 
under Section 1983 by prison inmate 
while fulfilling their statutorily defined 
duties of providing correctional sendees 
to convicted inmates placed in their cus- 
tody and confinement by Tennessee 
Department of Corrections?” A ruling 
can be expected from the supreme court 
by the end of June, 1997. PLN will re- 
port the ruling as it does all supreme 
court rulings affecting prisoners. See: 
Richardson v. McKnight , Case No. 96- 
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iHOW TO 


Edition 6.5 is now available. Price: $15. 


Prison Disciplinary 
Hearings 

J Should you exhaust administrative remedies? Yes! This book explains why, with 

* examples and over 500 case citations. Should you object to not being provided 

* evidence? Yes! HTW tells you how and why it is important, and it includes many 
I other defensive disciplinary elements. It is a 140+ page power packed book. 


How Good Was Your Lawyer? 

Legal Malpractice vs. Ineffective 
Assistance of Counsel 

Did your lawy er screw you? This 27 page booklet 
describes the standards that lawyers must meet in 
representing you. Detailed analysis with over 100 
citations of legal malpractice and IAC provide a 
starting point to a claim, if a claim exists. $5. 


Order now by sending 
check, money order or 
stamps to the author/ 
publisher 

Allan Parmelee, 2802 E 
Madison, Suite 168, 
Seattle WA 98 112 
(206) 328-2875 
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Reviews 


Habeas Corpus Study 

Review by Jon Marc Taylor 

A recent discussion paper published 
by the Bureau of Justice Statistics reports 
the results of the National Center for 
State Courts analysis into the process- 
ing of federal habeas corpus petitions. 
The study encompassed 18 Federal dis- 
trict courts located in 9 selected states 
(Alabama, California, Indiana. Louisi- 
ana. Missouri. New York, Pennsylvania 
and Texas), which comprise approxi- 
mately half of the nation’s 10,000 yearly 
filings. The report breaks down by state 
the number of habeas corpus filings per 
1,000 prisoners. Nationally the average 
is 14, with Missouri and North Dakota 
leading the commonwealths with 37 and 
the District of Columbia closing the list 
at 3 filings per 1,000 prisoners. 

The most frequently raised chal- 
lenge to a conviction is that the prisoner 
received ineffective assistance of coun- 
sel; fewer issues claim constitutional 
violations by the trial court, prosecutor, 
or the police. Nearly a third (31%) of 
petitions raise a single issue, with 26% 
raising two issues, 30% three issues, and 
11% four issues or more. 

Only 1% of the sentences involve 
death penalties, although 21% are life 
sentences. Case processing time was 
found to vary widely with-25% of the 
cases processed within 83 days, 50% 
within 175 days, 75% within 379 days 
and 90% by 761 days. 

Case complexity seems to determine 
the processing time, with the greater 
number of issues raised resulting in 
longer processing time. Additionally, 
related factors such as appointment of 
counsel and evidentiary hearings in- 
creasing processing time, as well. 

The manner of habeas corpus dis- 
positions range from 63% being 
dismissed. 3 5% denied on the merits. 1% 
granted on the merits, with 1% remanded 
to state courts. Reasons for dismissal of 
habeas corpus petitions range from 57% 
for failure to exhaust state remedies, 12% 
for procedural default. 7% for violations 
of court deadlines and rules, followed by 
eight other reasons. 

National Center for State Court staff 
associates Roger A. Hanson and Henry 


W. K. Daley conclude the report with a 
brief discussion of the possible implica- 
tions of the research for the national 
policy debate. One implication is that 
the debate might be focusing too nar- 
rowly on death-penalty cases. 

Secondly, they recommend a need 
to refocus on the question of whether 
there should be greater deference to state 
courts. The authors suggest that a more 
complete and coherent policy of defer- 
ence toward the state courts should also 
be encouraged through a renewed dia- 
logue among Federal and State judges 
on potential changes in key legal doc- 
trines. 

With all the attention focused on 
prisoners use of the courts from civil liti- 
gation to habeas corpus restrictions in 
the anti-terrorism bill, this report pro- 
vides arguments on both sides of the issue 
and should be studied closely. Copies of 
Federal Habeas Corpus Review. Chal- 
lenging State Court Criminal 
Convictions. NCLT 155504, can be ob- 
tained by calling 800-732-3277 or 
writing BJS Clearinghouse, RO. Box 
179. Annapolis, MD 20701-0179. 

[Editor 's Note: This BJS report 
largely agrees with a prior study done 
by the National Center for State Courts. 
See April. 1995, PLN, ‘‘Federal Habeas 
Rarely Granted. "] 

Prisoner Litigation 
in the US Courts 

This is a 3 1 1 page book by federal 
District of Columbia district court judge 
Charles Richey. The book is aimed pri- 
marily at federal court judges who must 
deal with pro se prisoner litigation. It 
also gives an excellent explanation of 
procedural and constitutional issues to 
prisoners who file suit in federal court. 

The book covers each phase of a 
prison civil rights lawsuit, from draft- 
ing a complaint to issuance of a 
summons. It discusses the appointment 
of counsel in civil rights cases as well as 
the award of attorney fees. Extensively 
footnoted, the book contains numerous 
case citations dealing with prison con- 
stitutional issues, which will be useful 
to anyone litigating such claims. 


The only drawbacks to this otherwise 
well written and informative book are 
that shortly after it was printed the Prison 
Litigation Reform Act (PLRA) was 
signed into law; which significantly 
changed the procedural aspects of prison 
litigation by pro se litigants. (See July, 
1996, PLN). The book contains numer- 
ous forms but they are all sample orders 
for judges to use, not motions for use by 
litigants. Lastly, much of the book fo- 
cuses on District of Columbia law which 
is somewhat different from that in other 
circuits. Despite this, the book is a rea- 
sonably priced addition to any library 
collection. Cost: $18.50. Contact: West 
Publishing, P.O. Box 64779, St. Paul, 
MN 55164-0779. 

Publications of Interest 

Punch and Jurists is a six page 
weekly newsletter which reports federal 
criminal rulings of significance. Aimed 
at defense attorneys and criminal practi- 
tioners, Punch and Jurists puts the latest 
court rulings into the overall context of 
ever diminishing rights for defendants. 
Well written and comprehensive, this 
newsletter is an excellent addition to any 
library . They also maintain an extensive 
web site and offer other resources. Sub- 
scriptions are $360.00 a year. Write: 
Punch and Jurists, P.O. Box 246, Peter 
Cooper Station. New York, NY 10003. 
(212) 765-9695. 

Report on the Americas is a bi- 
monthly magazine which reports on 
political developments in Latin America. 
PLN readers will find the September/ 
October. 1996 issue of interest. Titled 
“Injustice for All: Crime and Impunity' 
in Latin America,” articles discuss the 
collapse of the Venezuelan prison system; 
the use, and abuse, of anonymous, 
hooded judges in Columbia; U.S. support 
for the Haitian police and state sponsored 
violence against "social undesirables” 
throughout Latin America. The most 
interesting essay. “Law and Order?” by 
Paul Chevigny, examines police violence 
across the Americas, highlighting the 
fact that the “war on crime” is not an 
exclusively American phenomenon. 
Subscriptions are $27 a year for six is- 
sues. Write: NACLA. 475 Riverside Dr. 
Suite 454, New York, NY 10115. | 
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Call Recipient’s Rights Not Violated in Phone Taping 


T he court of appeals for the sec- 
ond circuit held that the rights 
of the free person accepting a collect call 
from a prisoner are not violated when 
the calls are taped and monitored by law 
enforcement officials. It also held pris- 
oners consent to the taping of their calls 
if they know the calls are taped and use 
the phones anyway. 

This case originated as a motion to 
suppress in a drug racketeering case that 
involved several murders as well as drug 
distribution. Donald Green was first con- 
victed in state court and sent to a New 
York state prison where he continued his 
involvement in drug trafficking, issuing 
commands from prison over prison 
phones that were plainly labeled as be- 
ing monitored. Derwin Rodgers received 
many of Green’s calls outside the 
prison. At their criminal trial in fed- 
eral court the defendants moved to 
suppress the incriminating tapes of 
Green’s phone calls. The motion was 
denied, the defendants were con- 
victed and appealed. 

The relevant portion of the appeals 
court ruling was that dealing with the 
phone calls. The court rejected the ar- 
gument that Title III of the Omnibus 
Crime Control and Safe Streets Act of 
1968. 18 U.S.C. § 2510-22. or the con- 
stitution required suppression of the 
evidence. The statute forbids the inter- 
ception of electronic communications 
with some exceptions, including consent 
of the parties. 

In this case the court held that Green 
had “consented” to the taping of his calls 
because prison officials told him the calls 
would be monitored and signs were 
posted near phones to that effect. It did 
not help that on the recorded calls 
Green told people the call might be 
monitored. Green argued that while 
he was told the call would be moni- 
tored he was not told that use of the 
phone implied consent. The court re- 
jected this argument because prior 
cases on this topic did not turn on 
whether the prisoner was specifically 
told that use of the phones implied con- 
sent. “Rather, we inferred consent from 
circumstances indicating that the pris- 
oner used the telephone with awareness 
of the possible surveillance... When an 


inmate has repeatedly received notice 
that calls placed on prison telephones 
are subject to surveillance, the evi- 
dence indicates that he is in fact 
aware of the monitoring program, 
and he nevertheless uses the tele- 
phones, by that use he impliedly 
consents to be monitored for purposes 
of Title III.” 

While Green was not told the calls 
would be recorded, the court held that 
was of no importance. “Recording is sim- 
ply one way of preserving the information 
gained from the electronic monitoring. 
The prison need no more have provided 
notice that it would record the intercepted 
conversations than that it might main- 
tain shorthand notes. Moreover, the 
relevant New York State regulations pro- 
vided public notice that the state recorded 
inmate telephone conversations.... We 
agree with the district court that the State 
of New York could and should make 
greater efforts to ensure that prison in- 
mates have notice of its telephone 
surveillance policy. However, given 
Green’s plain awareness that his conver- 
sations were subject to monitoring at the 
time he chose to use the prison telephones 
to conduct his illicit enterprise, we find 
that he impliedly consented to the sur- 
veillance.” 

The court rejected Rodgers agree- 
ment that his fourth amendment rights 
were violated by the taping of the calls, 
noting it had rejected similar argument 
in the past in United States v. Willoughbv. 
860 F.2d 15 (2nd Cir. 1988). Because 
only a single participant in the conver- 
sation needs to consent, and the court 
found that Green had consented, there 
was no statutory or constitutional viola- 
tion. 

So far all federal courts to rule on 
prison phone monitoring cases have done 
so in the context of motions to sup- 
press in criminal trials. It appears no 
one has filed suit challenging such 
practices in a separate civil rights 
action. At this point, given the bad 
case law already established, such 
litigation will likely not go far in fed- 
eral court. State court actions under state 
constitutions may proceed more favor- 
ably. Readers should contrast this case 
with Lang ton v. Hogan , 71 F. 3d 930 (1st 


Cir. 1995) [PLN, Vol.7 No. 7 ] which 
construed the consent requirement of 
Title III favorably to state prisoners in a 
civil action. See: United States v. Work- 
man, 80 F.3d 688 (2nd Cir. 1996). ■ 

Washington Religious 
Name Retaliation Suit 
Settled 

I n the July, 1996 and August. 
1994, issues of PLN we reported 
Malik v. Brown , 71 F3d 724 (9th Cir. 
1995) and 16 F.3d 330 (9th Cir. 1994), 
in which Washington state prisoner, and 
PLN supporter, Dawud Malik was pun- 
ished by prison officials for using his 
legally changed religious name. In Sep- 
tember, 1996. the parties entered into a 
settlement to dismiss the suit after five 
years of litigation. 

Under the terms of the settle- 
ment, in which the defendants denied 
liability. Malik will have a new iden- 
tification card typed. “The normal line 
where an inmate’s full name is printed 
will continue to have on it the name 
David Washington Riggins. The bottom 
of the identification badge will now in- 
clude a statement ‘legal name Dawud 
Halisi Malik.’” Malik was required to 
bear the $3 cost of retyping the ID 
card. 

The settlement agreement and 
the two prior ninth circuit rulings in the 
case were to be placed and maintained 
in Malik’s central file in the event any 
DOC officials should, in the future, have 
questions about his name. Malik agreed 
to sign both his religious name and his 
committed name on all documents and 
correspondence he signs while in DOC 
custody. 

The DOC agreed to expunge all 
infractions from Malik’s file where 
he was punished for using his reli- 
gious name. Malik was awarded 
$ 1 .200 in cash to compensate him for 
the 12 days he spent in segregation 
as a result of using his religious 
name. The settlement also provided 
for $5,000 in attorney fees. Readers will 
note this is an unpublished settlement. 
See: Malik v. Brown , Case No. C90- 
1366C (WD WA). | 
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County Liable for Trusty s Work 

No Remedy for Illegal Detention 


T he court of appeals for the fifth 
circuit held that a county was 
properly liable where it did not reimburse 
a jail detainee for work he performed on 
public property. The court also held that 
a pretrial detainee’s work as a trusty does 
not violate the thirteenth amendment 
when such work is performed in a 
voluntary manner, and a detainee’s con- 
tinued unlawful incarceration after arrest 
on a valid warrant does not state a claim 
for relief under § 1983. Robert Brooks 
was incarcerated in a Mississippi jail on 
burglary charges. The same day he was 
arraigned, the district attorney requested 
that the charges be dismissed, which they 
were. Despite this Brooks remained in 
jail for another eight months until he 
learned of the dismissal of the charges 
and told the sheriff. While incarcerated 
in the jail Brooks volunteered for trusty 
status, which was granted, and he per- 
formed various work assignments for the 
sheriff, county and charitable organiza- 
tions. Brooks was paid for work he 
performed on private property but not 
public property. 

Brooks filed suit against the sheriff 
and various county officials claiming 
various rights were violated by his con- 
tinued detention after the charges against 
him were dismissed. A jury returned a 
verdict in Brooks’ favor awarding him 
$50,000 in damages on his involuntary 
servitude claim and $20,000 for his claim 
of lost wages. Punitive damages were 
awarded against the sheriff for $5,000 
and against a deputy for $500. The court 
of appeals affirmed in part, vacated in 
part and remanded. 

The court dismissed the thirteenth 
amendment claim by noting that under 
prior precedent in that circuit there is 
no involuntary servitude if a party has a 
choice. The prison context makes the 
choice no less voluntary. In this case 
Brooks only had a right to be held 
until trial. “Brooks made the request 
for trusty status. He desired to leave 
the jail and chose to work as the price 
for that right. Since Brooks was not 
being punished by being detained 
until trial, the choice between this 
confinement and work as a trusty 
cannot be considered coercive be- 


cause the benefits he received for 
working were not benefits for which he 
was otherwise entitled: Admittedly, the 
choice described might have been a pain- 
ful one, but it was nonetheless a choice.” 
Thus, Brooks was not subject to invol- 
untary servitude. 

The court affirmed the verdict in 
Brooks’ favor on the w ork he performed 
on public property and reversed for a new 
award of damages on the claim involv- 
ing the work done on private property. 
The court held that Mississippi law does 
not provide for payment done by detain- 
ees on private property. Thus “Brooks’ 
failure to receive compensation for his 
work on private property over and above 
what he actually received does not con- 
stitute a deprivation of a cognizable 
property right.” 

The court held that Mississippi stat- 
utes do create a property interest in 
pretrial detainees being paid the same 
wages as prisoners who perform work 
on public property. "Because Mississippi 
law creates a cognizable property right 
in wages for a pretrial detainee’s work 
on public property. Brooks cannot be de- 
prived of that right with due process of 
law.... Sheriff Howell did not keep a 
record of the days Brooks worked on 
public property and failed to present such 
a record to the board of supervisors at its 
meetings, precluding the board of super- 
visors from paying wages to Brooks. 
Brooks was thus deprived of wages for 
the work he performed on public prop- 
erty as a direct consequence of Sheriff 
Howell’s failure to act in the face of a 
clear duty' to act under state law.” The 
court held the sheriff was not entitled to 
qualified immunity' on this claim because 
state iaw imposed a non-aiscretionary 
duty on him to keep records for payment 
to detainees. 

The court affirmed the county’s li- 
ability for failing to pay Brooks. The 
court gave a brief discussion on munici- 
pal liability noting that the sheriff in this 
case was the policy maker and was re- 
sponsible for the activity being 
challenged, depriving Brooks of his 
property without due process. 

The defendants argued they were not 
liable because the deprivation of wages 


was “random and unauthorized” and 
thus barred by the doctrine of Hudson v. 
Palmer. 468 US 517, 104 S.Ct. 3194 
(1984) and Parratt v. Tavlor , 451 US 
527. 101 S.Ct. 1908 (1981). “The 
Parratt/Hudson doctrine is inapplicable 
to the facts as shown. The doctrine is 
meant to protect the state from liability 
for failing to provide pre-deprivation 
process in situations where it cannot 
anticipate the need for such process 
(when actions are random and unautho- 
rized). Zinermon v. Burch , 494 US 113, 
128-32, 110 S.Ct. 975, 984-87 (1990). 
Where a municipal officer operates pur- 
suant to a local custom or procedure the 
Parratt/Hudson doctrine is inapposite: 
actions in accordance with an ‘official 
policy’ under Monell can hardly be 
labeled ‘random and unauthorized. ’” 
The court held the sheriff was cor- 
rectly found liable in his individual 
and official capacity but a retrial was 
required to assess the proper amount 
of damages. 

The court affirmed dismissal of 
Brooks' claims against the court clerk 
and district attorney holding they were 
entitled to absolute immunity for their 
actions. “ Libertas inesimabilis res est. 
The spirit of this adage is that one can 
place no price on freedom. Brooks fell 
through the cracks of a modern bureau- 
cratic labyrinth, resulting in eight 
months of mistaken confinement. Nev- 
ertheless, we are unable to provide a 
remedy under 42 U.S.C. § 1983 to 
Brooks for this mistaken confinement. 
Brooks is entitled to a remedy, however, 
for the deprivation of his property, the 
wages earned as a pretrial detainee on 
public property, without due process 
of law. Nothing will shield Sheriff 
Howell or George County from liabil- 
ity for Sheriff Howell’s failure to 
keep, and submit to the board of su- 
pervisors for payment, records of 
Brooks’ work on public property as a 
pretrial detainee.” See: Brooks v. 
George County, MS, 84 F.3d 157 (5th 
Cir. 1996). Readers should note that 
this ruling vacates an earlier ruling 
published at: 77 F.3d 834 (5th Cir. 
1996). ■ 
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CA: In the August. 1996. issue of 
PLN we reported the March 29, 1996. 
rebellion by immigrant detainees at the 
navy brig at the Miramar Naval Air Sta- 
tion in San Diego. The government 
stated that the rebellion, sixteen days 
after the jail opened, will cost at least $4 
million and it has decided to permanently 
close the jail. The jail cost $2 million to 
build and another $2 million was spent 
treating people injured during the rebel- 
lion, mainly from smoke inhalation 
injuries. This was the first time a civil- 
ian jail had operated on an active military 
base. 

CA: On October 18, 1996, a federal 
jury found former San Diego superior 
court judges G. Dennis Adams and 
James Malkus, and attorney Patrick 
Frega, guilty of mail fraud and racketeer- 
ing. Frega paid the judges more than 
$100,000 in bribes to buy favorable de- 
cisions in cases he was litigating before 
the judges. Adams divorced his wife, 
who earns a six figure income, in order 
to qualify for the services of a public de- 
fender. Another former judge, Michael 
Green, pleaded guilty and testified 
against the others. 

Columbia: On October 25. 1996, 
guerrillas of the Revolutionary Armed 
Forces of Columbia (FARC) stormed a 
jail in the city of Putumayo, in South- 
east Columbia. The guerrillas freed 4 1 
prisoners, many of whom were FARC 
members captured in recent offensives 
by the leftist guerrilla group. 

DC: On August 9, 1996, Rosemary 
Mayo, a former prison guard at the 
Lorton prison in Virginia, was convicted 
in federal court of witness tampering, 
conspiring to make false statements and 
deprivation of civil rights for her role in 
the January, 1992, beating and cover up 
of Lorton prisoner Alfred West. 

DC: On October 8, 1996, federal 
judge Royce Lamberth ordered District 
of Columbia DOC officials David Roach, 
warden at the Lorton prison, and David 
Braxton, deputy director of the DOC, 
immediately jailed for contempt for six 
months. The judge found that Braxton 
and Roach had violated court orders that 
they not retaliate against women DOC 
employees who had successfully sued the 
DOC for sexual harassment, proving that 
male superv isors had requested sexual 
favors in exchange for promotions, and 
retaliating against those who did not 
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comply. Judge Lamberth said: “I’ve tried 
to make clear repeatedly to the district 
and its officials that it must stop this re- 
taliation against all who complain of 
sexual harassment.” The court of ap- 
peals refused to stay the imprisonment 
order but said it would give the case ex- 
pedited consideration. 

FL: On October 18, 1996. Timothy 
Barber, a prison guard at the Moore Ha- 
ven Correctional Facility, a private 
prison run by the Wackenhut Corpora- 
tion, was convicted of raping a mentally 
handicapped women outside a West Palm 
Beach nightclub. 

KY : On July 24, 1996, Floyd County 
jail guard Joseph "Jay” Brown was 
charged in state court with seven sex 
crimes, including rape, for sexually as- 
saulting two women prisoners in the jail. 
Brown admitted to engaging in oral sex 
with one prisoner at least five times and 
having sex with the other. Less than 
eight months before another Floyd 
county jail guard, Thomas Whitehair. 
was indicted with twelve sex crimes and 
twelve related counts of official miscon- 
duct for sexually assaulting women 
prisoners at the jail. 

Ml: Dominic Bongiovanni, a guard 
at the Charles Egler facility was charged 
with extorting $800 from a prisoner in 
order to “fix” a disciplinary report. The 
prisoner reported the extortion to prison 
officials, after he was released on parole. 

MI: John Prelesnik. warden of the 
Mid-Michigan Correctional Facility, has 
been suspended and faces a disciplinary 
hearing for ignoring sexual harassment 
claims filed by women employees at the 
prison. 

NJ: In the October, 1996, NIB sec- 
tion we reported that Somerset County 
prosecutor Nicholas Bissell had been 
convicted of racketeering and various 
other crimes. Free on $300,000 bail. 
Bissell decided he couldn’t take the time 
he had so readily handed out to others, 
and he made a run for it. Turned in by 
his co-defendant wife. Bissell shot him- 
self to death in Laughlin, NV on 
November 26. 1996. when U.S. marshals 
tried to arrest him. By fleeing Bisell for- 
feited his bond, which included his 
mother’s home. 

OH: On September 27, 1996, David 
Turner, deputy warden at the Allen Cor- 
rectional Institution in Lima was 
criminally charged with falsification by 
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claiming on two job applications, includ- 
ing the one for his current job, that he 
had an Associate’s Degree. Turner was 
also charged with two counts of petty 
theft for making up to $300 worth of 
personal long distance calls at the prison 
and using a prison secretary for personal 
clerical services. All three charges are 
misdemeanors. 

TX: Stephen Russell escaped from 
the Harris County (Houston) jail by im- 
personating a judge on the phone. 
Russell told a court clerk he was a visit- 
ing judge and ordered his bail reduced 
from $900,000 to $45,000 which he had 
a bail bondsman pay. Russell had been 
charged with stealing $800,000 from a 
financial management company that 
employed him. Russell was caught a 
week later in Florida, posing as an at- 
torney. Judges now identify themselves 
by code when speaking to court clerks. 

WA: King county jail guard Jeffrey 
Bruce Jones was charged in state court 
on November 15, 1996, with dealing 
cocaine and bribery for selling confiden- 
tial criminal history files to an 
undercover FBI agent. A jail guard since 
1989, Jones was assigned to booking 
prisoners into the jail. The investiga- 
tion leading to his arrest began after an 
informant reported Jones’ drug use and 
abuse of his jail guard position. 

WA: On October 31, 1996, King 
County (Seattle) jail prisoner Delano 
Frazier attempted to escape during a trip 
to Harborview Hospital. Frazier, facing 
life in prison without parole if convicted 
as a “three strikes” offender, pulled a 
loaded .25 caliber pistol on the two 
guards escorting him. The guards pulled 
their own weapons and convinced 
Frazier to surrender. In addition to the 
pistol Frazier also had a handcuff key 
concealed in his mouth. Jail officials 
declined comment as to how Frazier ob- 
tained the gun and key. 

WA: The family of Donald 
Marquez, who was killed in his Portland. 
OR home while resisting a robbery by 
Craig Surls, was awarded a $500,000 
settlement against the state of Washing- 
ton. The Marquez family claimed that 
the state of Washington was negligent 
in its parole supervision of Surls. a four 
time convicted felon assigned to the su- 
pervision of the Lakewood parole office. 
The family initially sought $1,126 mil- 
lion. ■ 
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1996 Index Introduction 

Every January starting with 1996 we publish a subject and case citation index of all articles that appeared in the previous 
year’s issues. We welcome any comments, feedback or suggestions you may have on how we can improve the indexes. The 
indexing was done by the editors of PLN who have no formal in training in this area. We have tried to make it as user friendly 
and helpful as possible. Explanatory notes on what the symbols mean appear at the beginning of each index. 

We have indexes similar to this one available for all PLN back issues. To obtain copies please send $5.00 per year and 
specify the year(s) you want. The 1990-91 indexes are being counted as one index (i.e. $5 gets both of them) because we only 
published eight issues in 1990. 

You can purchase individual year sets of PLN (including the index) for only $50 per year. Just specify the year that you 
want. Complete indexed sets of all PLY back issues (from May. 1990 through December, 1996) are available for only $300, 
postage paid. This includes all indexes. Individual issues are available for $5 each; please specifiy desired issue. 

As a concluding note, the index confirms what PLN subscribers already know: We offer more prison news and legal 
reporting than any other publication for the cheapest price. So please encourage others to subscribe. 


Subject Index 


Note: 5:1 = Issue No.5, Pg.l 

Article Title on Margin = Primary Subject Heading 
—Article Title Offset by Double Dash = Secondary Heading 
— Article Title Offset by Triple Dash = Tertiary Heading 

ACCESS TO MEDIA 

--America’s Most Wanted Hypocrite; 6:12; Wright, Paul 
-Retaliation Claims Survive Sandin, but PI Reversed; 5:19; Pratt v. 
Rowland , 65 F.3d 802 (9th Cir. 1995). 

AD-SEG/CONTROL UNITS 

5th Circuit Bars Ad Seg Claims; 8:10; Pichardo v. Kinker , 73 F.3d 
612 (5th Cir. 1996). 

BOP Ad Seg Rules Don’t Create Liberty Interest; 8:14; Crowder v. 

True, 74 F.3d 812 (7th Cir. 1996). 

IMU Placement Implicates Due Process; 9:1; Keenan v. Hall, 83 F.3d 
1083 (9th Cir. 1996). 

MCC Settlement Upheld; 10:15; Isby v. Bayh, 75 F.3d 1191 (7th Cir. 
1996). 

Motive in Denying Due Process Irrelevant; 12:14; Howard v. Grinage , 
82 F.3d 1343 (6th Cir. 1996). 

New Jersey MCU Suit Settled; 8:20; Pack v Beyer, Civil Action No. 
91-3709 (AET). 

Permanent Injunction Issued in Madrid', 4:17; Madrid v. Gomez , Case 
No. C90-094-TEH. 

The Pelican Bay Factor; 1 1 :4; Shakur, Abdul Olugbala 

-Court Access in Massachusetts DDU Challenged; 2:21; Ferreira v. 

Duval, 887 F. Supp. 374 (D M 1995). 

-Illinois DOC Violates Court Access Rights; 6:13; Walters v. Edgar. 
900 F. Supp. 197 (ND IL 1995). 

-PI Granted in Haircut Claim; 10:22; Estep v. Dent, 914 F. Supp. 
1462 (WD KY 1996). 

-Segregation Enhancement May Violate Due Process; 7:8; Delaney 
v. Selsky, 899 F. Supp. 923 (ND NY 1995). 

-$43,410 in Attorney Fees Awarded in PC Case; 9:17; Walker v. 

Coughlin, 909 F. Supp. 872 (WD NY 1995). 

—PI Granted on Winter Clothing Claim; 12:21; Davidson v. Coughlin, 
920 F. Supp. 305 (ND NY 1996). 

— Pelican Bay Psychiatrists Resign in Protest; 4:15 


— Washington Prisoners Have No Right to Earned Time; 6:20; In Re 
Galvez , 79 Wash. App. 655, 904 P.2d 790 (WA Ct.App. Div. HI, 
1995). 

— Women Prisoners Win Court Access Claim; 8:14; Klinger v. Ne- 
braska Dept, of Correctional Services , 902 F. Supp. 1036 (D NE 
1995). 

ATTORNEY CLIENT 

WADA Squeezed Out of Existence; 1 :7; Pens, Dan 
-Attorney Fees Awarded in Jail Suit for Attorney-Client Space; 8:6; 
Steinke v. Washington County, 903 F. Supp. 1403 (D OR 1995). 

ATTORNEY FEE AWARDS 

Attorney Fee Award Affirmed; 2:11; Covington v. District of Colum- 
bia, 57 F.3d 1101 (DC Cir. 1995). 

Attorney Fee Award Upheld in Jail Suit; 5:16; Friend v. Kolodzieczak , 
72 F.3d 1386 (9th Cir. 1995). 

Attorney Fees Awarded for Opposing Motion to Vacate; 10:11; Coo- 
per v. Pentecost , 77 F.3d 829 (5th Cir. 1996). 

Attorney Fees Awarded in Death Row Brutality Case; 7:15; Lucas v. 

Guyton, 901 F. Supp. 1047 (D SC 1995). 

Attorney Fees Awarded in Jail Suit for Attorney-Client Space; 8:6; 

Steinke v. Washington County, 903 F. Supp. 1403 (D OR 1995). 
Attorney Fees Awarded in Smoking Suit; 12:17; Weaver v. Clarke, 
933 F. Supp. 831 (D NE 1996). 

Attorney Fees for Consent Decree Enforcement; 3:13; Gates v. Gomez, 
60 F.3d 525 (9th Cir. 1995). 

Ninth Circuit Revisits Attorney Fees; 6:15; McGrath v. County of 
Nevada, 67 F.3d 248 (9th Cir. 1995). 

PLRA Not Retroactive on Attorney Fees; 12:18; Jensen v. Clarke , 94 
F.3d 1191 (8th Cir. 1996). 

Women Prisoners Win Court Access Claim; 8:14; Klinger v. Nebraska 
Department of Correctional Services, 909 F. Supp. 1329 (D NE 
1995). 

$176,000 Awarded in Attorney Fees; 6:14; Cooper v. Casey, 897 F. 
Supp. 1136 (NDIL 1995). 

$43,410 in Attorney Fees Awarded in PC Case; 9:17; Walker v. 

Coughlin, 909 F. Supp. 872 (WD NY 1995). 

$55,540 in Attorney Fees for RFRA Suit; 4:7; Helbrans v. Coombe, 
890 F. Supp. 227 (SD NY 1995). 
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--New Jersey MCU Suit Settled; 8:20; Pack v. Beyer , Civil Action 
No. 91-3709 (AET). 

-Overview of PLRA; 1 1 :6; National Prison Project 
-$460,800 Verdict in Ohio Beating Affirmed; 4:18; Grimm v. Lane, 
895 F. Supp. 907 (SD OH 1995). 

— Retaliatory Transfer and Discipline Unconstitutional; 7:15; Cornell 
v. Woods, 69 F.3d 1383 (8th Cir. 1995). 

ATTORNEY MISCONDUCT 

Criminal Prosecutors Get Their Day In Court; 11:15 

CIVIL COMMITMENT 

U S. Supreme Court to Hear Kansas Civil Commitment Case; 8:13; 
Hendricks v. Kansas, 912 P.2d 129 (1996). 

CIVIL PROCEDURE 

CRIPA Stays Not Appealable; 12:9; Alexander v. State of Arizona, 
80 F.3d 376 (9th Cir. 1996). 

Complaint Can’t Be Dismissed if Partial Filing Fee Paid; 10:23; 

Hughes v. City of Albany, 76 F.3d 53 (2nd Cir. 1996). 

Complaint Need Not List Capacity Defendants Sued In; 5:17; Biggs 
v. Meadows, 66 F.3d 56 (4th Cir. 1995). 

De Novo Review Required of Magistrate’s Report; 10:18; Grinder v. 

Gammon, 73 F.3d 793 (8th Cir. 1996). 

Dismissal of Suit for Not Attending Deposition Reversed; 5:14; 

Estrada v. Rowland, 69 F.3d 405 (9th Cir. 1995). 

Fact Disputes Not Immediately Appealable; 3:16; Sanders v. 

Brundage, 60 F.3d 484 (8th Cir. 1995). 

Failure to Prosecute Dismissal Reversed; 1 :27 
Fifth Circuit to Require Administrative Exhaustion; 2:16; Arvie v. 
Stalder, 53 F.3d 702 (5th Cir. 1995); Marsh v. Jones. 53 F.3d 707 
(5th Cir. 1995). 

Interlocutory Appeals Discussed; 3:9; Reece i? Groose, 60 F.3d 487 
(8th Cir. 1995). 

Ninth Circuit Expands Mailbox Rule; 6:8; Koch v. Ricketts , 68 F.3d 
1191 (9th Cir. 1995). 

No Jurisdiction for Some Appeals; 2:13; Robinson v. Mericle, 56 
F.3d 947 (8th Cir. 1995). 

Partial Filing Fee Allowed; 2:19; Olivares v. Marshall , 59 F.3d 109 
(9th Cir. 1995). 

Prisoner Testimony Must Be Considered in Spears Hearing; 10:9; 

Eason v. Holt, 73 F.3d 600 (5th Cir. 1996). 

Pro Se Tips and Tactics (Immunity); 9:7; Midgley, John 
Pro Se Tips and Tactics (Class Action Suits); 12:6; Midgley, John 
Pro Se Tips and Tactics (Individual and Official Capacity Suits); 3:5; 
Midgley, John 

Seventh Circuit Decides "Mail Box” Rule; 4:12; Thomas v. Gish. 64 
F.3d 323 (7th Cir. 1995). 

Summary Judgment Notice Must Be Given by Court; 5:21; Lucas v. 

Department of Corrections, 66 F.3d 245 (9th Cir. 1995). 
Summary Judgment Notice Must Be Given by Court; 5:21; Arreola 
v. Mangaong. 65 F.3d 801 (9th Cir. 1995). 

Transportation Costs Can’t Be Imposed on Losing Plaintiffs; 12:5; 

Sampley v. Duckworth, 72 F.3d 528 (7th Cir. 1995). 

-2nd Circuit Applies PLRA to IFP Litigants; 1 1 :8; Leonard v. Lacy, 
88 F.3d 181 (2nd Cir. 1996). 

-Administrative Reversal of Disciplinary' Sanction Doesn’t Bar Suit; 
4:19; Porter v. Novak, 898 F. Supp. 79 (ND NY 1995). 


-Arizona Held in Contempt over Masters’ Fees; 7:13; Hook v. Ari- 
zona, 907 F. Supp. 1326 (DC A Z 1995). 

—Cavity Search in Public States Claim; 7:21; Hayes v. Marriot, 70 
F3d 1144 (10th Cir. 1995). 

—Court Responsible for Jury Demand; 10:22; Wright v. Lewis, 76 
F.3d 57 (2nd Cir. 1996). 

-Criminal Conviction Inadmissible Evidence; 5:15; Tabron v. Grace, 
898 F. Supp. 293 (MD PA 1995). 

-Disciplinary Records Inadmissible Evidence; 11:17; Hynes v. 

Coughlin. 79 F.3d 285 (2nd Cir. 1996). 

— Filing Fee Requirement Not Retroactive; 11:7; White v. Gregory, 
87 F.3d 429 (10th Cir. 1996). 

-IFP Status Not Available for Trivial Suits; 6:20; Deutsch v. United 
States , 67 F.3d 1080 (3rd Cir. 1995). 

-Jury' Not Waived in “Doubtful Situation”; 4:11; McAfee v. Martin, 
63 F.3d 436 (5th Cir. 1995). 

-MCC Settlement Upheld; 10:15; Isby v. Bayh, 75 F.3d 1191 (7th 
Cir. 1996). 

-Massachusetts Phone Injunction Affirmed; 7:18; Langton v. Hogan, 
71 F.3d 930 (1st Cir. 1995). 

—PLRA Applied to Filing Fees; 11:8; Covino v. Reopel. 89 F.3d 105 
(2nd Cir. 1996). 

—PLRA Not Applicable to Appeals Filed before Passage; 12:18; 

Ramsey v. Coughlin, 94 F.3d 71 (2nd Cir. 1996). 

—PLRA Not Retroactively Applicable to Special Masters; 12:17; 

Coleman v. Wilson, 931 F. Supp. 154 (ED CA 1996). 

-Prison Officials Can’t Moot Law Library Suit by Transfer; 3:21; 

Dilley v. Gunn, 64 F.3d 1365 (9th Cir 1995). 

-Pro Se Tips and Tactics; 6:5; Midgley, John 

-The Cost of Litigation; 3:10; Arizona Reader 

— Cause of Action Accrues on Disciplinary Reversal; 10:9; Black v. 

Coughlin, 76 F.3d 72 (2nd Cir. 1996). 

— Fourth Circuit Rules on IFP Statute, Again; 4:19; Nassim v. War- 
den. Maryland House of Correction, 64 F.3d 951 (4th Cir. 1995). 
— Limited Interlocutory Appeals in Medical Cases; 9:4; Miller v. 

Schoenen, 75 F.3d 1305 (8th Cir. 1996). 

— No Jurisdiction for Some Qualified Immunity Appeals; 4:17; 

Winfield v. Bass, 67 F.3d 529 (4th Cir. 1995). 

— Plaintiff Entitled to Respond to Qualified Immunity Defense; 10:5; 

Todd v. Hawk, 72 F.3d 443 (5th Cir. 1995) 

— Prior Frivolous Suits Count for PLRA; 1 1:9; Green v. Nottingham, 
90 F.3d 415 (10th Cir. 1996). 

— Retaliation Claims Survive Sandin, but PI Reversed; 5:19; Pratt v. 

Rowland. 65 F.3d 802 (9th Cir. 1995). 

— Supreme Court Reverses Court Access Case; 8:1; Wright, Paul ; 
Lewis v. Casey, 1996 WL 340797 (US) 116 S.Ct._(1996). 

COMMENTARY 

America’s Most Wanted Hypocrite; 6:12; Wright, Paul 
Arizona's New Tin Horn Dictator; 4:14; Stough. O’Niel 
Attica: Looking Back 25 Years; 10:12; Laaman, Jaan 
How Many Times Do We Pay?; 3:7; Taylor, Jon Marc 
Mysterious New Syndrome Discovered; 7:16 
Notes from the Unrepenitentiary; 8:6; Whitehorn, Laura 
Notes from the Unrepenitentiary; 1 1 :5; Whitehorn, Laura 
Prison: An Entitlement System?; 7:7 
TVs for Justice; 8:20; Pens, Dan 

The “Honorable Men” Defense; 10:4; Abu-Jamal, Murnia 
-Challenging Evil That Ills This Society; 9:14 
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-Citizen Anti-Crime Initiatives? How the Gun Lobby Bankrolls the 
War on Crime; 5:1; Wright. Paul 
—Damn Lies and Statistics; 4:13 
-Georgia Prisons Enter Dark Ages; 4:13 
-Mass Transfer Madness; 9:9; Wisley, Willie 
-Not All Prisoner Lawsuits Are Frivolous; 4:6; Newman, Jon O. 
-Smoke and Mirrors; 10:7 

CONDITIONS OF CONFINEMENT 

Chemical Toilets May Violate Eighth Amendment in Massachusetts 
Class Action; 6:18; Masonoff v. DuBois, 899 F. Supp. 782 (D MA 
1995). 

Denial of Bed Linen States Claim; 5:18; Macguire v. Coughlin, 901 
F. Supp. 101 (ND NY 1995). 

PI Granted on Winter Clothing Claim; 12:21; Davidson v. Coughlin, 
920 F. Supp. 305 (ND NY 1996). 

Prison Officials Liable for Double Celling; 12:20; El Tahach v. Gunter, 
922 F. Supp. 244 (D NE 1996). 

State Moves to Lift Federal Court Order at Washington State Peni- 
tentiary; 11:11; Fathi, David; Hoptowit v. Ray. 

WSR Smoking Suit Settled; 11:14; Sindars v. Gardner, Case No. 

C91-1068R (WD WA). 

-Alaska Overcrowding Fines Increase; 2:10 

—Attorney Fees Awarded in Smoking Suit; 12:17; Weaver v. Clarke, 
933 F. Supp. 831 (D NE 1996). 

-BOP Multiple Cell May Violate Constitution; 2:20; Karacsonyi v. 

Radloff, 885 F. Supp. 368 (ND NY 1995). 

— CDC Mental Health System Ruled Deficient; 5:20; Coleman v. 

Wilson , 912 F. Supp. 1282 (ED CA 1995). 

—Exposure to Fumes Violates 8th Amendment; 3:15; Kelley v. Borg, 
60 F.3d 664 (9th Cir. 1995). 

-Kidnapping and Extortion, Texas Style; 2:13; Pens, Dan 
-Michigan Consent Decree Not Changed; 4:14; Hadix v. Johnson, 
896 F. Supp. 697 (ED MI 1995). 

--PLRA Not Retroactive on Attorney Fees; 12:18; Jensen v. Clarke. 
94 F.3d 1191 (8th Cir. 1996). 

—Permanent Injunction Issued in Madrid; 4:17; Madrid v. Gomez, 
Case No. C90-094-TEH. 

—Tuberculosis TRO Issued; 4:23; Jolly v. Coughlin , 894 F. Supp. 
734 (SD NY 1995); 907 F. Supp. 63 (SD NY 1995); 76 F.3d 468 
(2nd Cir. 1996). 

-$150,000 Jury Award in Beating Case Affirmed; 4:21; Blissett v 
Coughlin, 66 F.3d 531 (2nd Cir. 1995). 

— 7th Circuit Clarifies “Frivolous” and Safety Standard; 1:11; Billman 
v. Indiana Department of Corrections, 56 F.3d 785 (7th Cir. 1995). 
— De Novo Review Required of Magistrate’s Report; 10:18; Grinder 
v. Gammon, 73 F.3d 793 (8th Cir. 1996). 

--Fact Disputes Not Immediately Appealable; 3:16; Sanders v. 

Brundage, 60 F.3d 484 (8th Cir. 1995). 

— Fifth Circuit Applies New Standard to Detainee Claims; 10:14: 

Hare v. City of Corinth, MS, 74 F.3d 633 (5th Cir. 1996)(en banc). 
— IMU Placement Implicates Due Process; 9: 1 ; Keenan v. Hall. 83 
F.3d 1083 (9th Cir. 1996). 

— No Stay in DC Women Prisoners’ Suit; 6:7; Women Prisoners of 
D.C. DOC v. District of Columbia, 899 F. Supp. 659 (DC DC 
1995). 

— Parolee’s Jail Rights Discussed; 10:19; Hamilton v. Lyon. 74 F.3d 
99 (5th Cir. 1996). 


CONSENT DECREES 

Michigan Consent Decree Not Changed; 4:14; Hadix v. Johnson, 

896 F. Supp. 697 (ED MI 1995). 

-Attorney Fees for Consent Decree Enforcement; 3:13; Gates v. 

Gomez, 60 F.3d 525 (9th Cir. 1995). 

-Louisiana Prison System Back Under Court Supervision; 11:7; Wil- 
liams v. Edwards, 87 F.3d 126 (5th Cir. 1996). 

— PLRA Stay Provision Held Unconstitutional; 12:17; Hadix v. 

Johnson, 933 F. Supp. 1362 (WD Ml 1996). 

-Overview of PLRA; 1 1 :6; National Prison Project 

COURT ACCESS 

ABA Wants Pro Se Litigation Info; 8:4 

Court Access in Massachusetts DDU Challenged; 2:21; Ferreira v. 

Duval. 887 F. Supp. 374 (D M 1995). 

How the Florida DOC Circumvents Prisoners’ Rights to Meaningful 
Access to the Courts; 2:1; Van Poyck, William; Diaz, Enrique J 
Illinois DOC Violates Court Access Rights; 6:13; Walters v. Edgar, 
900 F. Supp. 197 (ND IL 1995). 

Jail Detainee’s Court Access Right Violated; 7:16; Turiatio v. 

Schnarrs, 904 F. Supp. 400 (MD PA 1995). 

Litigants Must Be Given Writing Materials; 5:18; Gentry v. 

Duckworth, 65 F.3d 555 (7th Cir. 1995). 

No Right to Assistance in Family Law; 10:21; Glover v. Johnson, 75 
F.3d 264 (6th Cir. 1996). 

Photocopies Required for Court Access; 8:23; Giles v. Tate, 907 F. 
Supp. 1135 (SD OH 1995). 

Prison Officials Can’t Moot Law Library Suit by Transfer; 3:21; Dilley 
v. Gunn, 64 F.3d 1365 (9th Cir 1995). 

Supreme Court Reverses Court Access Case; 8:1; Wright, Paul; Lewis 
v. Casey, 1996 WL 340797 (US) 116 S.Ct. (1996). 

Texas Anti-Litigation Law; 1:10; Pens, Dan 
Washington Court Access Case Settled; 2:9; Wright. Paul; Scott v. 
Peterson, Case No. C92-5232B. 

Women Prisoners Win Court Access Claim; 8:14; Klinger v. Nebraska 
Dept, of Correctional Services, 902 F. Supp. 1036 (D NE 1995). 
—Grievance Discipline Struck Down; 4:8; Bradley v. Hall, 64 F.3d 
1276 (9th Cir. 1995); 911 F. Supp. 446 (DC OR 1994). 

-Hungry for Justice in L.A. Jail; 12:4 

— JailhouseLawyers Retain Right to Assist Prisoners; 4:16; Newell v. 

Sauser , 64 F.3d 1416 (9th Cir. 1995). 

-Retaliation for Grievance Committee Participation Requires Trial; 

10:21; Alnutt v. Cleary, 913 F. Supp. 160 (WD NY 1996). 

-Right to Witnesses and Court Access Well Established; 10:24; Smith 
v. Maschner, 915 F. Supp. 263 (DC KS 1996). 

-Washington DOC Costs Policy Enjoined; 2:5; Richey v. Nerup. Case 
No. CS-93-362-JLQ (ED WA). 

— Grievance Retaliation Unlawful; 4:10; Riley v. Kurtz, 893 F. Supp. 

709 (ED MI 1995). 

— Legal Services Funding Cut; 7:19 

— New Jersey Governor Vetoes Frivolous Bill; 7:11 

— Not All Prisoner Lawsuits Are Frivolous; 4:6; Newman, Jon O. 

— Prison Litigation Reform Act Passed; 7:1; Wright, Paul 
— Sandin Inapplicable to Detainee Disciplinary Claims; 4:20; Mitchell 
v. Dupnick, 75 F.3d 517 (9th Cir. 1995). 

— Supervsior Liable in Retaliation Suit; 6:16; Pacheco v. Comisse, 

897 F. Supp. 671 (ND NY 1995). 
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DEATH PENALTY 

Gas Chamber Found Unconstitutional; 11:16; Fierro v. Gomez, 77 
F.3d 301 (9th Cir. 1996). 

Spain and Belgium Abolish the Death Penalty; 5:9 
State Murder Machine Picks Up; 5:6 

Washington Death Row Prisoners Get Flabeas TRO; 9:12; Benn v. 

Gregoire, Tacoma Case No. C96-5589FDB, (WD WA 1996). 
-Arizona Death Row Chain Gang Problems; 5:14 
—Double Justice: A Documentary Film About Race and the Death 

Penalty; 7:6 

-Forced Labor for Arizona Death Row Prisoners; 3:14 
-Jurors Challenge Tennessee Constitution; 2:10 
— Attorney Fees Awarded in Death Row Brutality Case; 7:15; Lucas 
v. Guyton, 901 F. Supp. 1047 (D SC 1995). 

DISCIPLINARY HEARINGS 

Administrative Reversal of Disciplinary Sanction Doesn’t Bar Suit; 

4:19; Porter v. Novak, 898 F. Supp. 79 (ND NY 1995). 

Alaska Prisoner Idas Right to Call Witnesses at Hearing; 7:14; 

Abruska v. Dept, of Corrections, 902 P.2d 319 (AK S.Ct. 1995). 
Alleged Work Refusal Requires Trial; 10:5; Samuels v. klockry, 77 
F.3d 34 (2nd Cir. 1996). 

Cause of Action Accrues on Disciplinary Reversal; 10:9; Black v. 

Coughlin, 76 F.3d 72 (2nd Cir. 1996). 

Denial of Disciplinary Witnesses Upheld; 9:3; McGuinness v. Dubois, 
75 F.3d 794 (1st Cir. 1996). 

Discplinary Findings Must State Evidence Relied On; 4:9; Oswalt v. 

Godinez, 894 F. Supp. 1181 (ND IL 1995). 

Evidence Required for Disciplinary Sanction, Sandin Questioned; 

10:15; Thomas t: Newkirk, 905 F. Supp. 580 (ND IN 1995). 
Habeas Required for Disciplinary Hearing Challenges; 12:20; Sheldon 
v. Hundley, 83 F.3d 231 (8th Cir. 1996). 

Indiana Prisoners Not Entitled to Disciplinary Due Process; 6:10; 
Stone-Bev v. Barnes, 913 F. Supp. 1226 (ND IN 1996); Stone-Bey 
v. Swihart, 898 F. Supp. 1287 (ND IL 1995). 

Nevada Prisoners Have Liberty Interest in Disciplinary Hearings; 

11:19; Reynolds v. Wolff, 916 F. Supp. 1018 (DC NV 1996). 

New York Prisoners Entitled to Disciplinary Due Process; 7:13; Lee 
v. Coughlin, 902 F. Supp. 424 (SD NY 1995). 

New York Release Creates Liberty Interest; 7:12; Hollingsworth v. 

Robinson, 901 F. Supp. 565 (ED NY 1995). 

Newell Superseded; 7:10; Newel! v. Sauser, 79 F.3d 115 (9th Cir. 
1996). 

Ninth Circuit Rejects Disciplinary Double Jeopardy; 2:23; United 
States v. Brown, 59 F.3d 102 (9th Cir. 1995). 

No Due Process in Seg Placement; 6:6; Leslie v. Doyle. 896 F. Supp. 
771 (NDIL 1995). 

Sandin Applied Retroactively; 2:23: Mujahid v. Meyer, 59 F.3d 931 
(9th Cir. 1995). 

Sandin Inapplicable to Detainee Disciplinary Claims; 4:20; Mitchell 
v. Dupnick, 75 F.3d 517 (9th Cir. 1995). 

Section 1983 Appropriate for Disciplinary Hearings; 5:19: Armento- 
Bey v. Harper, 68 F.3d 215 (8th Cir. 1995). 

Segregation Enhancement May Violate Due Process; 7:8; Delaney v. 

Selsky, 899 F. Supp. 923 (ND NY 1995). 

Seventh Circuit Discusses Sandin', 3:18; Whitford v. Boglino, 63 F.3d 
527 (7th Cir. 1995). 


The Fundamental Right of Self-Defense in Prison; 11:1; Nelson, 
Robert F. 

U.S. Supreme Court to Review Cases; 7:23; Edwards v. Balisok, 
Case No. 95-1352. 

Washington Prisoners Have Liberty Interest in Good Time; 2:12; 
Gotcher v. Wood, 66 F.3d 1097 (9th Cir. 1995). 

-Fabricated Charges State Claim; 2:22; Colon v. Coughlin, 58 F.3d 
865 (2nd Cir. 1995). 

-Grievance Retaliation Unlawful; 4:10; Riley v. Kurtz, 893 F. Supp. 
709 (ED MI 1995). 

-EMU Placement Implicates Due Process; 9:1; Keenan v. Hall, 83 
F.3d 1083 (9th Cir. 1996). 

—Motive in Denying Due Process Irrelevant; 12:14: Howard v. 
Grinage , 82 F.3d 1343 (6th Cir. 1996). 

-No Immunity for Retaliatory Discipline; 2:15; Woods v. Smith, 60 
F.3d 1161 (5th Cir. 1995). 

-Retaliatory Transfer and Discipline Unconstitutional; 7:15; Cornell 
v. Woods, 69 F.3d 1383 (8th Cir. 1995). 

— Grievance Discipline Struck Down; 4:8; Bradley v. Hall, 64 F.3d 
1276 (9th Cir. 1995); 911 F. Supp. 446 (DC OR 1994). 

— Jailhouse Lawyers Retain Right to Assist Prisoners; 4:16; Newell 
v. Sauser, 64 F.3d 1416 (9th Cir. 1995). 

— Ohio Update; 2:6; P. J; Knecht v. Collins, 903 F. Supp. 1193 (SD 
OH 1995). 

— Right to Witnesses and Court Access Well Established; 10:24; Smith 
v. Maschner, 915 F. Supp. 263 (DC KS 1996). 

EIGHTH AMENDMENT 

7th Circuit Clarifies “Frivolous” and Safety Standard; 1:11; Billman 
v. Indiana Department of Corrections, 56 F..3d 785 (7th Cir. 1995). 

Asbestos Exposure Violates Eighth Amendment; 9:21; Wallis v. 
Baldwin, 70 F.3d 1074 (9th Cir. 1995). 

Exposure to Fumes Violates 8th Amendment; 3:15; Kelley v. Borg, 
60 F.3d 664 (9th Cir. 1995). 

Failure to Protect States Claim; 7:17; Horton v. Cockrell, 70 F.3d 
397 (5th Cir. 1995). 

Gang War Assault States Claim; 7:20; Knowles v. New York City 
DOC, 904 F. Supp. 217 (SD NY 1995). 

Georgia Prisoners Retain Right to Safety; 12:14; Yizar v. Ault, 462 
S.E.2d 141 (GA S.Ct. 1995). 

Guards’ Smoke Violates Eighth Amendment; 8:19; Walker v. Godinez, 
912 F. Supp. 307 (ND IL 1995). 

No Immunity for Failure to Protect Prisoner from Violence; 12:21; 
Erickson v. Holloway, 77 F.3d 1078 (8th Cir. 1996). 

Settlement Reached in Alabama Chain Gang Suit; 8:23 

Sexual Extortion Violates Eighth Amendment; 1:13; Thomas v. Dis- 
trict of Columbia, 887 F. Supp. 1 (DC DC 1995). 

$5 Million Awarded in New York Prison Stabbing; 6:17; No Cite 

-ADA Ruling for Deaf New York Prisoners; 12:15; Clarkson v. 
Coughlin, 898 F. Supp. 1019 (SD NY 1995). 

-Beating Shackled Prisoners States Claim; 8:12; Ruble v. King, 911 
F. Supp. 1544 (ND GA 1995). 

-Chemical Toilets May Violate Eighth Amendment in Massachusetts 
Class Action; 6:18; Masonoff v. DuBois, 899 F. Supp. 782 (D MA 
1995). 

-De Novo Review Required of Magistrate's Report; 10:18; Grinder 
v Gammon, 73 F.3d 793 (8th Cir. 1996). 

-Denial of Bed Linen States Claim; 5:18; Macguire v. Coughlin, 
901 F. Supp. 101 (ND NY 1995). 
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--Extending Release Date Violates Eighth Amendment; 10:11; 
Campbell v. Illinois Dept, of Corrections, 907 F. Supp. 1173 (ND 
IL 1995). 

--Fifth Circuit Applies New Standard to Detainee Claims; 10:14; 

Hare v. City of Corinth, MS, 74 F.3d 633 (5th Cir. 1996)(en bane). 
--Gas Chamber Found Unconstitutional; 11:16; Fierro v. Gomez, 11 
F.3d 301 (9th Cir. 1996). 

-Jury Awards $39,000 in Texas Scalding; 2:4 

-Macing and Restraints State Eighth Amendment Claim; 11:18; 

Williams v. Benjamin, 11 F.3d 756 (4th Cir. 1996). 

-NSP Double Celling Order Vacated; 9:18; Jensen v. Gunter, 73 
F.3d 808 (8th Cir. 1996). 

—No Jurisdiction for Some Qualified Immunity Appeals; 4:17; 

Winfield v. Bass, 67 F.3d 529 (4th Cir. 1995). 

—No Specific Intent Required for 8th Amendment Claim; 3:17; Rob- 
ins v. Meecham, 60 F.3d 1436 (9th Cir. 1995). 

-No Stay in DC Women Prisoners’ Suit; 6:7; Women Prisoners of 
D.C. DOC v. District of Columbia, 899 F. Supp. 659 (DC DC 
1995). 

-PI Granted on Winter Clothing Claim; 12:21 ; Davidson v. Coughlin, 
920 F. Supp. 305 (ND NY 1996), 

-Pepper Spray Madness; 10:16; Wilson, Lynn 

—Prison Officials Liable for Double Celling; 12:20; El Tabach v. 

Gunter, 922 F. Supp. 244 (D NE 1996). 

-Warden Liable for Prison Rape; 7:10; Taylor v. Michigan Depart- 
ment of Corrections, 69 F.3d 76 (6th Cir. 1995). 

-$168,500 Awarded in Prisoner’s Death; 8:19 

—Failure to Provide Medical Treatment Unlawful, 2:20; Brice v. 

Virginia Beach Correctional Center, 58 F.3d 101 (4th Cir. 1995). 
— Genital Groping States Claim; 4: 12; Hunt v. Coughlin, 895 F. Supp. 
35 (ND NY 1995). 

— Interlocutory Appeals Discussed; 3:9; Reece v. Groose, 60 F.3d 
487 (8th Cir. 1995). 

EVIDENTIARY RULING 

Criminal Conviction Inadmissible Evidence; 5:15; Tabron v. Grace, 
898 F. Supp. 293 (MD PA 1995). 

Disciplinary Records Inadmissible Evidence; 11:17; Hynes v. 
Coughlin, 79 F.3d 285 (2nd Cir. 1996). 

EXCESSIVE FORCE 

Beating Shackled Prisoners States Claim; 8:12; Ruble v. King, 911 
F. Supp. 1544 (ND GA 1995). 

Georgia Prisoner Strangled by Guards; 2:17 
In Flarms’ Way: Texas Prisoner Shot; 11:14 
Jail Guards File Suit; 10:13 
Jury Awards $39,000 in Texas Scalding; 2:4 
Macing and Restraints State Eighth Amendment Claim; 11:18; Wil- 
liams v. Benjamin, 11 F.3d 756 (4th Cir. 1996). 

No Specific Intent Required for 8th Amendment Claim; 3:17; Rob- 
ins v. Meecham, 60 F.3d 1436 (9th Cir. 1995). 

Pepper Spray Madness; 10:16; Wilson, Lynn 

Pepper Spray Unsafe?; 10:17 

Stunned in Pennsylvania; 5:11; Crooker, Michael 

Suspect Peppers in LA; 2:6; Huff, Clay 

Texas Guard Cleared in Controversial Shooting; 12:11 

Texas Guard Killed by Riot Shield; 4:16 

$150,000 Jury Award in Beating Case Affirmed; 4:21; Blissett v. 
Coughlin, 66 F.3d 531 (2nd Cir. 1995). 


$460,800 Verdict in Ohio Beating Affirmed; 4:18; Grimm v. Lane, 
895 F. Supp. 907 (SD OH 1995). 

—Attorney Fee Award Affirmed; 2:11; Covington v. District of Co- 
lumbia, 57 F.3d 1101 (DC Cir. 1995). 

—Attorney Fees Awarded in Death Row Brutality Case; 7:15; Lucas 
v. Guyton , 901 F. Supp. 1047 (D SC 1995). 

-Eight Corcoran Guards Fired, Five Reinstated; 11:12 
-Guard’s Rectal Search States Claim; 3:21; Dellamore v. Stenros, 
886 F. Supp. 349 (SD NY 1995). 

—Less than Lethal Force Liability; 10:7 

-Mysterious New Syndrome Discovered; 7:16 

-Prisoner Testimony Must Be Considered in Spears Hearing; 10:9; 

Eason v. Holt, 73 F.3d 600 (5th Cir. 1996). 

--U.S.P. Lewisburg Lockdown; 2:8 

-$176,000 Awarded in Attorney Fees: 6:14; Cooper v. Casey, 897 F. 
Supp. 1136 (ND IL 1995). 

— Court Responsible for Jury Demand; 10:22; Wright v. Lewis, 76 
F.3d 57 (2nd Cir. 1996). 

—Disciplinary Records Inadmissible Evidence; 11:17; Hynes v. 

Coughlin, 79 F.3d 285 (2nd Cir. 1996). 

— New Jersey Jail Guards Indicted in Beating Death; 7:6 

FEDERAL LEGISLATION 

Legal Services Funding Cut; 7:19 
Zimmer Amendment Passed; 7:5 

-Anti-Terrorism Act Terrorizes Habeas Petitioners; 8:8; Zuckerman, 
David; Felker v. Turpin, Case No. 95-8836. 

-Prison Litigation Reform Act Passed; 7:1; Wright, Paul 

FEDERAL STATUTORY LAW 

ADA Ruling for Deaf New' York Prisoners; 12:15; Clarkson v. 

Coughlin, 898 F. Supp. 1019 (SD NY 1995). 

Bivens Provides Remedy for Work Injury to BOP Prisoners; 7:20; 

Scott v Reno. 902 F. Supp. 1190 (CD CA 1995). 

Qualified Immunity for ADA Suit; 3:8; Torcasio v. Murray, 57 F.3d 
1340 (4th Cir. 1995). 

-BOP Ad Seg Rules Don’t Create Liberty Interest; 8:14; Crowder v. 

True. 74 F.3d 812 (7th Cir. 1996). 

—Job Denial Based on HIV Status May Violate ADA; 9:23; Dean v. 

Knowles, 912 F. Supp. 519 (SD FL 1996). 

-Missouri Haircut Rule Upheld under RFRA; 10:20; Hamilton v. 

Schriro. 74 F.3d 1545 (8th Cir. 1996). 

-New York Voting Rights Case Vacated; 12:16; Baker v. Pataki, 85 
F.3d 919 (2nd Cir. 1996)(en banc). 

—No FLSA Protection for Work Release Prisoners; 10:23; Reimonenq 
v. Foil, 72 F.3d 472 (5th Cir. 1996). 

-Prisoner ADA Suit Wins at Trial; 3:1; Entry, John; Love v. Westville 
Correctional Center, Unpublished Jury Verdict, Case No. 
3:94CV0371RM; Love v. McBride, 896 F. Supp. 808 (ND IN 
1995). 

—Texas Shaving Rule Declared Illegal; 10:19, LewA v. Scott, 910 F. 
Supp. 282 (ED TX 1995). 

—Voting Rights Case Reinstated; 1:1; Baker v. Cuomo, 58 F.3d 814 
(2nd Cir. 1995). 

-Women Prisoners Lose Discrimination Suit; 1:10; Klinger v. Ne- 
braska DOC, 887 F. Supp. 1281 (D NE 1995). 

— No Immunity for AIDS RA Claim; 2:19; Timmons v. N.Y. State 
Dept, of Correction Services, 887 F. Supp. 576 (SD NY 1995). 
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— PI Granted in Haircut Claim; 10:22; Estep v. Dent , 914 F. Supp. 
1462 (WD KY 1996). 

— Transportation Costs Can’t Be Imposed on Losing Plaintiffs; 12:5; 
Sampley v. Duckworth , 72 F.3d 528 (7th Cir. 1995). 

FORFEITURE 

Iowa State Court Rules on Forfeiture; 9:15; Brant, Michael; Dressier 
v. Iowa Dept. ofTransp ., 542 N.W.2d 563 (Iowa 1996). 

Supreme Court Closes Double Jeopardy Door; 9:18; Steinborn, Jef- 
frey; United States v. Usery, United States v. S 405,098.23 , 116 
S.Ct. 2135 (1996). 

US Supreme Court Grants Review in Forfeiture Cases; 3:23; United 
States v. $405, 000, S.Ct. Case No. 95-346; United States v. Ursery, 
S.Ct. Case No. 95-345. 

FRIVOLOUS LITIGATION 

Damn Lies and Statistics; 4:13 

Fourth Circuit Rules on IFP Statute, Again; 4:19; Nassim v. Warden, 
Maryland House of Correction, 64 F.3d 95 1 (4th Cir. 1 995). 

IFP Status Not Available for Trivial Suits; 6:20; Deutsch v. United 
States. 67 F.3d 1080 (3rd Cir. 1995). 

Not All Prisoner Lawsuits Are Frivolous; 4:6: Newman, Jon O. 

The Cost of Litigation; 3:10; Arizona Reader 
-Prior Frivolous Suits Count for PLRA; 11:9; Green v. Nottingham , 
90 F,3d 4 1 5 (10th Cir. 1996). 

-TVs for Justice; 8:20; Pens, Dan 

— Three Strikes Applied; 11:10; Abdul Wadood v. Nathan, 91 F.3d 
1023 (7th Cir. 1996). 

GANG POLICIES 

-Muslims Granted TRO; 3:23; Alameen v. Coughlin, 892 F. Supp. 
440 (ED NY 1995). 

-The Pelican Bay Factor; 1 1 :4; Shakur. Abdul Olugbala 

GOOD TIME 

Extending Release Date Violates Eighth Amendment; 10:11. 
Campbell v. Illinois Dept, of Corrections, 907 F. Supp. 1173 (ND 
IL 1995). 

Indigents Entitled to Full Credit for Pretrial Detention; 10:18; Hall 
v. Furlong. 77 F.3d 361 (10th Cir. 1996). 

U.S. Supreme Court to Review Cases; 7:23; Lynce v. Mathis, Case 
No. 95-7452. 

Washington Prisoners Have No Right to Earned Time; 6:20; In Re 
Galvez, 79 Wash. App. 655, 904 P.2d 790 (WA Ct.App. Div. HI. 
1995). 

Washington Supreme Court Upholds Discriminatory Earned Time 
Policy; 6:11; In Re Fogle , 904 P.2d 722 (WA S.Ct. 1995)(en banc). 
-ISRB Can't Change Rules to Avoid Compliance with Court Order; 
2:1 1 , In Re PRP of Shepard, 127 Wn.2d 185, 898 P.2d 828 (WA 
S.Ct. 1995). 

-Washington Prisoners Have Liberty Interest in Good Time; 2:12; 
Gotcher v. Wood, 66 F.3d 1097 (9th Cir. 1995). 

GUARD/DOC MISCONDUCT 

Atlanta Jail Official Arrested; 3:9 
Bad Apples in Florida DOC; 5:15 
Contempt Ruling Against LA Prisoncrats; 3:17 


Eight Corcoran Guards Fired, Five Reinstated; 11:12 

GCI Corruption Continues; 3:3 

Guard Caught Holding the Knife; 1 1 :2 1 

Jail Guards’ Convictions Affirmed; 5:16; United States v. Tines, 70 
F.3d 891 (6th Cir. 1995). 

Warden Caught in Sex Sting; 9:19 

—New Jersey Jail Guards Indicted in Beating Death; 7:6 

-Phone Graft in Florida; 6:13 

-Private Prison Executive Sentenced in Fraud Scheme; 7:12 
-Racist Guards at Florida Prison; 4:4; Pens, Dan 
-Texas Guard Cleared in Controversial Shooting; 12:11 
—Texas Guard Gets Probation for Killing Prisoner; 3:13 
-Texas Prison Developer Arrested in Escape Plot; 5:8 
-VitaPro Fraud Scheme Unveiled in Texas; 5:8 
-VitaPro Update; 8:18 

-Washington Prison Doctor Has License Suspended, Again; 6:17 

HABEAS CORPUS 

Anti-Terrorism Act Terrorizes Habeas Petitioners; 8:8; Zuckerman, 
David; Felker v. Turpin, Case No. 95-8836. 

-Cause of Action Accrues on Disciplinary Reversal; 10:9; Black v. 

Coughlin, 76 F.3d 72 (2nd Cir. 1996). 

—Habeas Required for Disciplinary Hearing Challenges; 12:20; 

Sheldon v. Hundley, 83 F.3d 231 (8th Cir. 1996). 

-PLRA Application to Mandamus Discussed; 1 1 :9; In Re Nagy, 89 
F.3d 115 (2nd Cir. 1996). 

—PLRA Filing Fees Don’t Apply to Habeas Petitions; 1 1 :9; Reyes v. 

Keane, 90 F.3d 676 (2nd Cir. 1996). 

-The Fundamental Right of Self-Defense in Prison; 11:1; Nelson, 
Robert F. 

— Indigents Entitled to Full Credit for Pretrial Detention; 10:18; Hall 
v. Furlong, 77 F.3d 361 (10th Cir. 1996). 

HIV/AIDS 

Court Okays Disclosure of AIDS Status; 10:25; Anderson v. Romero, 
72 F.3d 518 (7th Cir. 1995). 

Job Denial Based on HIV Status May Violate ADA; 9:23; Dean v. 

Knowles, 912 F. Supp. 519 (SD FL 1996). 

No Immunity for AIDS RA Claim; 2:19; Timmons v. N.Y. State Dept, 
of Correction Services. 887 F. Supp. 576 (SD NY 1995). 

IMMIGRATION 

Brig Fire Sparks Political Debate; 8:18; Pens, Dan 
Washington State Sues Over Aliens; 3:22 

IMMUNITY 

Limited Interlocutory Appeals in Medical Cases; 9:4; Miller v. 

Schoenen, 75 F.3d 1305 (8th Cir. 1996). 

No Jurisdiction for Some Qualified Immunity Appeals; 4:17; Winfield 
v Bass, 67 F.3d 529 (4th Cir. 1995). 

Plaintiff' Entitled to Respond to Qualified Immunity Defense; 10:5; 

Todd v. Hawk, 72 F.3d 443 (5th Cir. 1995) 

Private Prisons Get Qualified Immunity; 3:20; Cirano v. Allen Cor- 
rectional Center, 891 F. Supp. 312 (WD LA 1995). 

Pro Se Tips and Tactics; 6:5; Midgley, John 

-Court Okays Disclosure of AIDS Status; 10:25; Anderson v. Romero, 
72 F.3d 518 (7th Cir. 1995). 
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—Interlocutory Appeals Discussed; 3:9; Reece v. Groose. 60 F.3d 487 
(8th Cir. 1995). 

-Law on Retaliation Clearly Established in 2nd Circuit; 3:20; Rivera 
v. Senkowski, 62 F.3d 80 (2nd Cir. 1995). 

-Muslim Can't Be Punished for Refusal to Handle Pork; 7:21; Hayes 
v. Long , 72 F.3d 70 (8th Cir. 1995). 

-No Immunity for Failure to Protect Prisoner from Violence; 12:21; 

Erickson v. Holloway, 77 F.3d 1078 (8th Cir. 1996). 

-No Jurisdiction for Some Appeals; 2:13; Robinson v. Mericle, 56 
F.3d 947 (8th Cir. 1995). 

-Pro Se Tips and Tactics; 9:7; Midgley, John 
-Pro Se Tips and Tactics (Individual and Official Capacity Suits); 
3:5; Midgley, John 

— Beating Shackled Prisoners States Claim; 8: 12; Ruble v. King, 911 
F. Supp. 1544 (ND GA 1995). 

— Departing Visitor Cannot Be Searched — Strip Search Okay; 8:21; 

Spear v. Sowders, 71 F.3d 626 (6th Cir. 1995)(en banc). 

— Jail Detainee’s Court Access Right Violated; 7:16; Turiano v. 

Schnarrs. 904 F. Supp. 400 (MD PA 1995). 

— No Immunity for Retaliatory Discipline; 2:15; Woods v. Smith , 60 
F.3d 1161 (5th Cir. 1995). 

— No Immunity for Washington Religious Name Retaliation; 7:9; 

Malik v. Brown, 71 F.3d 724 (9th Cir. 1995). 

— No Specific Intent Required for 8th Amendment Claim; 3:17; Rob- 
ins v. Meecham, 60 F.3d 1436 (9th Cir. 1995). 

— Qualified Immunity for ADA Suit; 3:8; Torcasio v. Murray, 57 
F.3d 1340 (4th Cir. 1995). 

— RFRA Applies to Retaliation Claims; 4:15; Hal! v. Griego . 896 F. 
Supp. 1043 (D CO 1995). 

— S150,000 Jury Award in Beating Case Affirmed; 4:21; Blissetl v. 
Coughlin, 66 F.3d 531 (2nd Cir. 1995). 

JAIL CONDITIONS 

Fifth Circuit Applies New Standard to Detainee Claims; 10:14; Hare 
v. City of Corinth, MS, 74 F.3d 633 (5th Cir. 1996)(en banc). 
—Attorney Fee Award Upheld in Jail Suit; 5:16; Friend v: 

Kolodzieczak, 72 F.3d 1386 (9th Cir. 1995). 

-Attorney Fees Awarded for Opposing Motion to Vacate; 10:11; 

Cooper v Pentecost, 11 F.3d 829 (5th Cir. 1996). 

-Failure to Provide Medical Treatment Unlawful; 2:20; Brice v. Vir- 
ginia Beach Correctional Center, 58 F.3d 101 (4th Cir. 1995). 
-Gang War Assault States Claim; 7:20; Knowles v. New York City 
DOC, 904 F. Supp. 217 (SD NY T995). 

—Indigents Entitled to Full Credit for Pretrial Detention; 10:18; Hall 
v. Furlong , 11 F.3d 361 (10th Cir. 1996). 

-Jail Detainee’s Court Access Right Violated; 7:16; Turiano v. 

Schnarrs, 904 F. Supp. 400 (MD PA 1995). 

-Jail Guards File Suit; 10:13 

-Ninth Circuit Revisits Attorney Fees; 6:15; McGrath v. County of 
Nevada. 67 F.3d 248 (9th Cir. 1995). 

-No Free Lunch; 6:10 

-Okay for Guards to View Naked Prisoners; 6:9; Johnson v. Phelan, 
69 F.3d 144 (7th Cir. 1995). 

-Parolee’s Jail Rights Discussed; 10:19; Hamilton v. Lyon , 74 F.3d 
99 (5th Cir. 1996). 

—i Sandin Inapplicable to Detainee Disciplinary Claims; 4:20; Mitchell 
v. Dupnick, 75 F.3d 517 (9th Cir. 1995). 

-State Seizes County Jail; 6:11 


— Attorney Fees Awarded in Jail Suit for Attorney-Client Space; 8:6; 
Steinke v. Washington County, 903 F. Supp. 1403 (D OR 1995). 

— Hungry for Justice in L.A. Jail; 12:4 

—Washington Supreme Court Upholds Discriminatory Earned Time 
Policy; 6:11; In Re Fogle, 904 P.2d 722 (WA S.Ct. 1995)(en banc). 

JURIES 

Court Responsible for Jury Demand; 10:22; Wright v. Lewis, 76 F.3d 
57 (2nd Cir. 1996). 

Jurors Challenge Tennessee Constitution; 2:10 

Jury Not Waived in “Doubtful Situation”; 4:11; McAfee v. Martin, 
63 F.3d 436 (5th Cir. 1995). 

Jury Power in Action; 5:17 

MAIL REGULATIONS 

Censorship of Rap Tape States Claim; 12:3; Golden v McCaughtrv, 
915 F. Supp. 77 (ED WI 1995); Golden v. McCaughtry, 937 F. 
Supp. 818 (ED WI 1996). 

Clippings Suit Set for Trial; 3:16; Allen v. Coughlin, 64 F.3d 77 (2nd 
Cir. 1995). 

Publisher Entitled to Notice of Magazine Censorship; 11:16; 
Montcalm Publishing Corporation v. Beck, 80 F.3d 105 (4th Cir. 
1996). 

—Ohio Update; 2:6; P. J; Knecht v. Collins, 903 F. Supp 1193 (SD 
OH 1995). 

-$7,639.20 Awarded in Retaliatory Transfer; 2:18; Sisneros v. Nix, 
884 F. Supp. 1313 (SD IA 1995). 

— The Cost of Litigation; 3:10; Arizona Reader 

MEDICAL TREATMENT 

CDC Mental Health System Ruled Deficient; 5:20; Coleman v. Wil- 
son, 912 F. Supp. 1282 (ED CA 1995). 

Failure to Provide Medical Treatment Unlawful; 2:20; Brice v. Vir- 
ginia Beach Correctional Center, 58 F.3d 101 (4th Cir. 1995). 

Maryland Medical Go-Pay Policy Upheld; 1:8 Johnson v. Dept, of 
Public Safety & Correctional Services, 885 F. Supp. 817 (D MD 
1995). 

Prison Tragedy Results in Settlement; 11:5 

Prisoner ADA Suit Wins at Trial; 3:1; Emry, John; Love v. Westville 
Correctional Center, Unpublished Jury Verdict, Case No. 
3:94CV0371RM; Love v. McBride, 896 F. Supp. 808 (ND IN 
1995). 

Prisoner Has Right to Hunger Strike; 9:20; Quigley, James; Singletary 
v. Costello, 665 So.2d 1099 (Fla.App. 4 Dist. 1996). 

Texas Medical Charge May Violate Due Process; 3:6; DelVerne v. 
Klevenhagen. 888 F. Supp. 64 (SD TX 1995). 

Transexuals Entitled to Treatment; 3:19; Brown v. Zavaras, 63 F.3d 
967 (10th Cir. 1995). 

Tuberculosis TRO Issued; 4:23; Jolly v. Coughlin, 894 F. Supp. 734 
(SD NY 1995); 907 F. Supp. 63 (SD NY 1995); 76 F.3d 468 (2nd 
Cir. 1996). 

Washington Prison Doctor Has License Suspended, Again; 6:17 

$168,500 Awarded in Prisoner’s Death; 8:19 

$1.44 Million for Medical Indifference; 7:9; No Cite, Unreported 
Jury Verdict 

-Complaint Need Not List Capacity Defendants Sued In; 5:17; Biggs 
v. Meadows, 66 F.3d 56 (4th Cir. 1995). 
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—Fact Disputes Not Immediately Appealable; 3:16; Sanders v. 

Brundage, 60 F.3d 484 (8th Cir. 1995). 

-Fourth Circuit Rules on IFP Statute, Again; 4:19; Nassim v. War- 
den, Maryland House of Correction, 64 F.3d 951 (4th Cir. 1995). 
-Guards’ Smoke Violates Eighth Amendment; 8:19; Walker v. 

Godinez, 912 F. Supp. 307 (ND IL 1995). 

—Limited Interlocutory Appeals in Medical Cases; 9:4; Miller v. 

Schoenen, 75 F.3d 1305 (8th Cir. 1996). 

-No Immunity for AIDS RA Claim; 2: 1 9; Timmons v. N. Y. State Dept. 

of Correction Services, 887 F. Supp. 576 (SD NY 1995). 
-Pelican Bay Psychiatrists Resign in Protest; 4:15 
-Qualified Immunity for ADA Suit; 3:8; Torcasio v. Murray, 57 F.3d 
1340 (4th Cir. 1995). 

— ADA Ruling for Deaf New York Prisoners; 12:15; Clarkson v. 

Coughlin , 898 F. Supp. 1019 (SD NY 1995). 

— Attorney Fees for Consent Decree Enforcement; 3:13; Gates v. 

Gomez , 60 F.3d 525 (9th Cir. 1995). 

—Bivens Provides Remedy for Work Injury to BOP Prisoners; 7:20; 

Scott V. Reno, 902 F. Supp. 1190 (CD CA 1995). 

—No Immunity for Failure to Protect Prisoner from Violence; 12:21; 

Erickson v. Holloway, 77 F.3d 1078 (8th Cir. 1996). 

— No Jurisdiction for Some Appeals; 2:13; Robinson v. Mericle, 56 
F.3d 947 (8th Cir. 1995). 

NEWS 

Alabama Prison Chief Fired over Women in Chains; 7:7 
Canada’s Prison Chief Resigns; 8:12 

Citizen Anti-Crime Initiatives? How the Gun Lobby Bankrolls the 
War on Crime; 5:1; Wright. Paul 

Elizabeth Alexander Named Director of ACLU National Prison 
Project; 9:12 

Florida Chain Gangs; 3:14 

Georgia Prisons Enter Dark Ages; 4:13 

Indian Journalist/Ex-Prisoner Denied Travel; 6:19 

Kidnapping and Extortion, Texas Style; 2:13; Pens, Dan 

Mass Transfer Madness; 9:9; Wisely. Willie 

Michigan ACLU Protests Religious Prison College; 4:12 

More Trouble in Texas Rent-A-Jails; 5:9; Ferguson, Bryon W. 

New Jersey Jail Guards Indicted in Beating Death: 7:6 
New Washington Prison Needs Major Repairs; 8:15 
No Free Lunch; 6:10 

Pelican Bay Psychiatrists Resign in Protest; 4:15 
Pennsylvania Prison Stormed; 5:10; S. T 

Prison Rape Opponents Sue to Protect Award-Winning Web Site from 
Internet Censorship; 5:13 

Private Prison Executive Sentenced in Fraud Scheme; 7:12 

State Seizes County Jail; 6:11 

Texas Guard Gets Probation for Killing Prisoner; 3:13 

Texas Prison Developer Arrested in Escape Plot; 5:8 

Texas Rent-A-Cells Burn; 5:7 

Texas Taxes Spent on TDCJ Luxuries; 11:15 

USP Atlanta Locked Down; 5: 1 1 ; S. J 

VitaPro Fraud Scheme Unveiled in Texas; 5:8 

VitaPro Update; 8:18 

-Atlanta Jail Official Arrested; 3:9 

-Bad Apples in Florida DOC; 515 

-Botched Escape Sparks Rebellion; 12:10 

-CBCC Prisoners Struggle; 1:9 

-Colorado Prisoners Riot in Texas Jail; 2:17 


-Contempt Ruling Against LA Prisoncrats; 3:17 
—Criminal Prosecutors Get Their Day In Court; 11:15 
-Direct Action in Ohio; 1 :8; Ohio Prisoner 
-Exploitation of Ohio Prison Labor; 4:10; Ridenour. William 
-Florida Prisoners Type Political Donor Lists; 6:9 
-GCI Corruption Continues; 3:3 
-Georgia Prisoner Strangled by Guards; 2:17 
-Guard Caught Holding the Knife; 11:21 
-In Harms’ Way: Texas Prisoner Shot; 11:14 
-Iowa DOC Shake-Up; 12:16; Brant, Michael 
—Jail Guards’ Convictions Affirmed; 5:16; United States v. Tines, 70 
F.3d 891 (6th Cir. 1995). 

-Jury Power in Action; 5:17 
-Legal Services Funding Cut; 7:19 
-Lying Pathologist Imprisoned; 3:3 
-Microsoft Out-Cells Competition; 4:1; Pens, Dan 
-Military Prison Locked Down; 6:12 
— NC Prisoners Riot in Tennessee; 2:22 
-New Jersey Governor Vetoes Frivolous Bill; 7:11 
-New Jersey Takes Computers; 2:10 
-Pepper Spray Unsafe?; 10:17 
-Prisoner Accounts Add Up to Millions; 7:7 
-Settlement Reached in Alabama Chain Gang Suit; 8:23 
-State Moves to Lift Federal Court Order at Washington State Peni- 
tentiary; 11:11; Fathi, David; Hoptowit v. Ray, 

-Texas Guard Killed by Riot Shield; 4:16 
-Texas Prisoners Build Their Own Cages; 9:13 
-Upsizing Federal Law Enforcement; 12:15 
-WADA Squeezed Out of Existence; 1 :7; Pens, Dan 
-Warden Caught in Sex Sting; 9:19 

-Washington Prison Doctor Has License Suspended, Again; 6:17 
-Washington Prisoners Lose Computers, Again; 12:8; Wright. Paul 
-Washington State Sues Over Aliens; 3:22 
— Arizona Death Row Chain Gang Problems; 5:14 
— Arizona’s New Tin Horn Dictator, 4:14: Stough, O’Niel 
—Canadian Prisoners Regain Voting Rights; 8:15; Klug, Michael 
— Eight Corcoran Guards Fired, Five Reinstated; 11:12 
— Forced Labor for Arizona Death Row Prisoners; 3:14 
— Jail Guards File Suit; 10:13 
—Peruvian POW-S Rescued; 4:1 1 
— Phone Graft in Florida; 6:13 
— Spain and Belgium Abolish the Death Penalty; 5:9 
— Texas Guard Cleared in Controversial Shooting; 12:11 
— Unrest in South American Prisons; 10:6 
— $168,500 Awarded in Prisoner’s Death; 8:19 
— $5 Million Awarded in New York Prison Stabbing; 6:17: No Cite 

OVERCROWDING 

Alaska Overcrowding Fines Increase: 2:10 

BOP Multiple Cell May Violate Constitution: 2:20; Karacsonyi v. 

Radloff 885 F. Supp. 368 (ND NY 1995). 

Mississippi Unable to Pay the Piper; 6:8 

NSP Double Celling Order Vacated; 9:18; Jensen v. Gunter, 73 F.3d 
808 (8th Cir. 1996). 

Ohio “Eases” Prison Overcrowding; 11:13 
-Prison: An Entitlement System?; 7:7 
— Kidnapping and Extortion, Texas Style; 2:13; Pens, Dan 
— Louisiana Prison System Back Under Court Supervision; 11:7; 
Williams v. Edwards , 87 F.3d 126 (5th Cir. 1996). 


Prison Legal News 


23 


January 1997 



— Prison Officials Liable for Double Celling; 12:20; El Tabach v. 
Gunter, 922 F. Supp. 244 (D NE 1996). 

PAROLE 

ISRB Can’t Change Rules to Avoid Compliance with Court Order; 
2:11; In Re PRP of Shepard, 127 Wn.2d 185. 898 P.2d 828 (WA 
S.Ct. 1995). 

Maryland Lifers Denied Parole; 6:7; Hines, Rocky 
Michigan Parole Law Unconstitutional; 5:12; Shabazz v. Garry, 900 
F. Supp. 118 (ED MI 1995). 

Oklahoma Pre-Parole Status Creates Liberty Interest; 4:9; Harper v. 

Young, 64 F.3d 563 (10th Cir. 1995). 

Parole Change Violates Ex Post Facto Clause; 4:7; Knox v. Latiham. 
895 F. Supp. 750 (DC MD 1995). 

Parolee’s Jail Rights Discussed; 10:19; Hamilton v. Lyon. 74 F.3d 99 
(5th Cir. 1996). 

Texas Parole Rules on Litigants and Victim Statements Enjoined; 
10:10; Johnson v. Texas Department of Criminal Justice, 910 F 
Supp. 1208 (WD TX 1995). 

U.S. Supreme Court to Review Cases; 7:23; Young v. Harper, Case 
No. 95-1598. 

-New York Release Creates Liberty Interest; 7:12; Hollingsworth v, 
Robinson , 901 F. Supp. 565 (ED NY 1995). 

-Rhode Island Fee Violates Ex Post Facto; 9:19; Taylor v State of 
Rhode Island DOC, 908 F. Supp. 92 (D RI 1995). 

— No FLSA Protection for Work Release Prisoners; 10:23; Reimonenq 
v. Foti, 72 F.3d 472 (5th Cir. 1996). 

PRISON LITIGATION REFORM ACT 

2nd Circuit Applies PLRA to IFP Litigants; 11:8; Leonard v. Lacy, 
88 F.3d 181 (2nd Cir. 1996). 

Correction on Attorney Fees; 10:8 

Filing Fee Requirement Not Retroactive; 1 1 :7; White v. Gregory, 87 
F.3d 429 (10th Cir. 1996). 

Louisiana Prison System Back Under Court Supervision; 1 1 :7; Will- 
iams v. Edwards, 87 F.3d 126 (5th Cir. 1996). 

Overview; 11:6; National Prison Project 

PLRA Application to Mandamus Discussed; 1 1 :9; In Re Nagy, 89 
F.3d 115 (2nd Cir. 1996). 

PLRA Applied to Filing Fees; 11:8; Covino v. Reopel, 89 F.3d 105 
(2nd Cir. 1996). 

PLRA Filing Fees Don’t Apply to Habeas Petitions; 11:9; Reyes v. 

Keane, 90 F.3d 676 (2nd Cir. 1996). 

PLRA Not Applicable to Appeals Filed before Passage; 12:18; Ramsey 
v. Coughlin, 94 F.3d 71 (2nd Cir. 1996). 

PLRA Not Retroactively Applicable to Special Masters; 12:17; 

Coleman v. Wilson, 931 F. Supp. 154 (ED CA 1996). 

PLRA Stay Provision Held Unconstitutional; 12:17; Hadixv. Johnson , 
933 F. Supp. 1362 (WD MI 1996). 

Prior Frivolous Suits Count for PLRA; 11:9; Green v. Nottingham, 
90 F.3d 415 (10th Cir. 1996). 

Prison Litigation Reform Act Passed; 7:1; Wright, Paul 
Three Strikes Applied; 11:10; Abdul Wadoodv. Nathan, 91 F.3d 1023 
(7th Cir. 1996). 

-Attorney Fees Awarded in Smoking Suit; 12:17; Weaver v. Clarke, 
933 F. Supp. 831 (D NE 1996). 


-PLRA Not Retroactive on Attorney Fees; 12:18; Jensen v. Clarke, 
94 F.3d 1191 (8th Cir. 1996). 

POLICE 

Lying Pathologist Imprisoned; 3:3 
Upsizing Federal Law Enforcement; 12:15 

POLITICAL PRISONERS 

Irish POWs in the US; 2:14 
Khalfani Trial Due to Begin; 7:19 
NBC Slanders Freedom Fighter; 1:4; Laaman, Jaan 
New York Voting Rights Case Vacated; 12:16; Baker v. Pataki, 85 
F.3d 919 (2nd Cir. 1996)(en banc). 

Tenth Anniversary of Peru Prison Massacress; 6:2 1 
Twelve Political Prisoners Gave their Lives in a Death Fast in Tur- 
key; 12:12 

Voting Rights Case Reinstated; 1:1; Baker v. Cuomo, 58 F.3d 814 
(2nd Cir. 1995). 

-Canadian Prisoners Regain Voting Rights; 8:15; Klug, Michael 
-Indian Journalist/Ex-Prisoner Denied Travel; 6:19 
-Peruvian POWs Rescued; 4:11 

PRISON INDUSTRIES/LABOR 

Arizona Death Row Chain Gang Problems; 5:14 
Exploitation of Ohio Prison Labor; 4:10; Ridenour, William 
Florida Prisoners Type Political Donor Lists; 6:9 
Forced Labor for Arizona Death Row Prisoners; 3:14 
Furniture Manufacturers Threatened by UNICOR; 7:17 
Microsoft Out-Cells Competition; 4:1; Pens, Dan 
Minnesota Prisoners Strike for Minimum Wage; 7:11 
No FLSA Protection for Work Release Prisoners; 10:23; Reimonenq 
v. Foti, 72 F.3d 472 (5th Cir. 1996). 

No Right to Wages Under Interstate Compact; 7:12; Jennings v. 

Lombardi, 70 F.3d 994 (8th Cir. 1995). 

Prison Labor and Private Profit; 11:13; Lomax, Adrian 
Texas Prisoners Build Their Own Cages; 9:13 
UNICOR Hogs Body Armor Market; 10:1; Pens, Dan 
-Alleged Work Refusal Requires Trial; 10:5; Samuels v. Klockry, 11 
F.3d 34 (2nd Cir. 1996). 

-Bivens Provides Remedy for Work Injury to BOP Prisoners; 7:20 
-Florida Chain Gangs; 3:14 

-Private Prisons Get Qualified Immunity; 3:20; Cirano v. Allen Cor- 
rectional Center, 891 F. Supp. 312 (WD LA 1995). 

— Job Denial Based on HIV Status May Violate ADA; 9:23; Dean v. 
Knowles, 912 F. Supp. 519 (SD FL 1996). 

PRISON REBELLION 

Botched Escape Sparks Rebellion; 12:10 
CBCC Prisoners Struggle; 1:9 
Challenging Evil That Ills This Society; 9:14 
Colorado Prisoners Riot in Texas Jail; 2:17 
Direct Action in Ohio; 1:8; Ohio Prisoner 
Federal Prisons Erupt; 1:5; Pens, Dan 
Hungry for Justice in L.A. Jail; 12:4 
Iowa DOC Shake-Up; 12:16; Brant, Michael 
Military Prison Locked Down; 6:12 
NC Prisoners Riot in Tennessee; 2:22 
Unrest in NY Prisons; 2:6; E, E.O. 
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U.S.P. Lewisburg Lockdown; 2:8 

Washington Prisoners Protest Money Seizure Law; 6:14; Wright v. 
Riveland, Cite Omitted 

-Arizona’s New Tin Horn Dictator; 4:14; Stough, O’Niel 
-Brig Fire Sparks Political Debate; 8:18; Pens. Dan 
-Minnesota Prisoners Strike for Minimum Wage; 7:11 
-More Trouble in Texas Rent-A-Jails; 5:9; Ferguson, Bryon 
-Notes from the Unrepenitentiary; 11:5; Whitehom, Laura 
-Texas Rent-A-Cells Burn; 5:7 
-Unrest in South American Prisons; 10:6 

— Prisoner Has Right to Hunger Strike; 9:20; Quigley, James; 

Singletary v. Costello , 665 So.2d 1099 (Fla.App. 4 Dist. 1996). 
— Tenth Anniversary of Peru Prison Massacress; 6:21 
— Twelve Political Prisoners Gave their Lives in a Death Fast in 
Turkey; 12:12 

PRISONER LEGAL ASSISTANCE 

Jailhouse Lawyers Retain Right to Assist Prisoners; 4:16; Newell v. 

Sauser, 64 F.3d 1416 (9th Cir. 1995). 

-Newell Superseded; 7:10; Newell v. Sauser, 79 F.3d 115 (9th Cir. 
1996). 

PRISONER PRIVILEGES 

Back on the Chain Gang; 1:12 

CDC Hobby Shop Ruling Affirmed; 2:21; In Re Yakle, Case No. 

C019497, (CA Appeals Ct. 3rd App. Dst. May 5, 1995). 

New Jersey Takes Computers; 2:10 

Washington Prisoners Lose Computers, Again; 12:8; Wright, Paul 
Weight Lifting Info Available on the Internet; 2:15 
-Arizona Prisoners Charged for Electricity; 1:4; Pens, Dan 
-How Many Times Do We Pay?; 3:7: Taylor, Jon Marc 
-Zimmer Amendment Passed; 7:5 

— Alabama Prison Chief Fired over Women in Chains; 7:7 
— Florida Chain Gangs; 3:14 

PRISONERS - INTERNATIONAL 

Canadian Prisoners Regain Voting Rights; 8:15; Klug, Michael 
Japanese Justice: The Police Detention and Prison Systems; 6:1; 
Leupp, Gary P 

Peruvian POWs Rescued; 4:11 
Report on Japanese Prisons Released; 6:3 
Unrest in South American Prisons; 10:6 
-Canada’s Prison Chief Resigns; 8:12 
-Irish POWs in the US; 2:14 
-Peru Political Materials; 2:14 
-Spain and Belgium Abolish the Death Penalty; 5:9 
-Tenth Anniversary of Peru Prison Massacress; 6:2 1 
-Twelve Political Prisoners Gave their Lives in a Death Fast in Tur- 
key; 12:12 

— Indian Journalist/Ex-Prisoner Denied Travel; 6:19 

PROPERTY 

-Censorship of Rap Tape States Claim; 12:3; Golden v. McCaughtry, 
915 F. Supp. 77 (ED WI 1995); Golden v. McCaughtry . 937 F. 
Supp. 818 (ED WI 1996). 

-Wisconsin Property Policy Violates RFRA, 8:17; Sasnett v. Sullivan. 
908 F. Supp. 1429 (WD WI 1995). 


RACIAL DISCRIMINATION 

An Angry White Man; 2:7; C. L 

Discrimination Dismissal Reversed; 4:18; Harris v. Ostrout, 65 F.3d 
912 (11th Cir. 1995). 

Racist Guards at Florida Prison; 1 :5; Pens, Dan 

-Plaintiff Entitled to Respond to Qualified Immunity Defense; 10:5; 

Toddv. Hawk, 72 F.3d 443 (5th Cir. 1995) 

-$7,639.20 Awarded in Retaliatory Transfer; 2:18; Sisneros v. Nix, 
884 F. Supp. 1313 (SD IA 1995). 

RELIGIOUS FREEDOM 

Case Updates; 3:11 , Malik v. Brown , 65 F.3d 148 (9th Cir. 1995). 
Haircut Rule May Violate Equal Protection; 7:8; Abordo v. State of 
Hawaii , 902 F. Supp. 1220 (D ffl 1995). 

Missouri Haircut Rule Upheld under RFRA; 10:20; Hamilton v. 

Schriro, 74 F.3d 1545 (8th Cir. 1996). 

Muslim Can’t Be Punished for Refusal to Handle Pork, 7:21; Hayes 
v. Long, 72 F.3d 70 (8th Cir. 1995). 

Muslims Granted TRO; 3:23; Alameen v. Coughlin, 892 F. Supp. 
440 (ED NY 1995). 

No Immunity for Washington Religious Name Retaliation; 7:9; Malik 
v. Brown . 71 F.3d 724 (9th Cir. 1995). 

PI Granted in Haircut Claim; 10:22; Estep v. Dent, 914 F. Supp. 
1462 (WD KY 1996). 

Prisoners May Be Allowed to Lead Religious Services; 10:2; Abdul 
Jabbar-Al Sanuid v. Horn, 913 F. Supp. 373 (ED PA 1995). 
RFRA Applies to Retaliation Claims; 4:15; Hall v. Griego, 896 F. 
Supp. 1043 (D CO 1995). 

RFRA Case Set for Trial; 2:5; Muslim v. Frame, 891 F. Supp. 226 
(ED PA 1995). 

Satanist Claim Goes to Trial; 11:19; Ramirez v. Coughlin, 919 F. 
Supp. 617 (NDNY 1996). 

Texas Grooming Code May Violate RFRA; 5:7; Hicks v. Garner , 69 
F.3d 22 (5th Cir. 1995). 

Texas Shaving Rule Declared Illegal; 10:19; Lewis v. Scott, 910 F. 
Supp. 282 (ED TX 1995). 

Wisconsin Property Policy Violates RFRA; 8:17; Sasnett v. Sullivan, 
908 F. Supp. 1429 (WD WI 1995). 

-Michigan ACLU Protests Religious Prison College; 4:12 
— Supervsior Liable in Retaliation Suit; 6:16; Pacheco v. Comisse, 
897 F. Supp. 671 (NDNY 1995). 

-$55,540 in Attorney Fees for RFRA Suit; 4:7; Helbrans v. Coombe, 
890 F. Supp. 227 (SD NY 1995). 

—Attorney Fee Award Upheld in Jail Suit; 5:16; Friend v. 

Kolodzieczak, 72 F.3d 1386 (9th Cir. 1995). 

— Tuberculosis TRO Issued; 4:23; Jolly v. Coughlin, 894 F. Supp. 
734 (SD NY 1995); 907 F. Supp. 63 (SD NY 1995); 76 F.3d 468 
(2nd Cir. 1996). 

RESOURCES / REVIEWS 

Black Prison Movements; 12:7 
Criminal Injustice: Confronting the Prison Crisis; 11:11 
Discovery and Proof in Police Misconduct; 8:5 
Double Justice: A Documentary Film About Race and the Death 
Penalty; 7:6 

It’s About Time; 2:14; Wilson, Linda 
Legal Materials Available; 3:12 
Less than Lethal Force Liability; 10:7 
National Convocation May 18-22; 3:7 
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Peru Political Materials; 2: 14 
Prison Population Statistics Available; 4:5 
Publications Review; 8:10; Wright, Paul 
Smoke and Mirrors: 10:7 

Soledad Brother; 3:12; Reviewed by Schulte, Elizabeth 

The Keepers and the Caged (Book Review); 4:4; Spencer, Michael 

Visiting in Prison (Video); 7:6 

--ABA Wants Pro Se Litigation Info; 8:4 

-Report on Japanese Prisons Released; 6:3 

-Weight Lifting Info Available on the Internet; 2:15 

— Irish POWs in the US; 2:14 

RETALIATION 

Fabricated Charges State Claim, 2:22; Colon v. Coughlin, 58 F.3d 
865 (2nd Cir. 1995). 

Grievance Discipline Struck Down; 4:8. Bradley v. Hall, 64 F.3d 
1276 (9th Cir. 1995); 911 F. Supp. 446 (DC OR 1994). 
Grievance Retaliation Unlawful; 4:10; Riley v. Kurtz, 893 F. Supp. 
709 (ED MI 1995). 

Law on Retaliation Clearly Established in 2nd Circuit; 3:20; Rivera 
v. Senkowski , 62 F.3d 80 (2nd Cir. 1995). 

No Immunity for Retaliatory Discipline; 2:15; Woods v. Smith, 60 
F.3d 1161 (5th Cir. 1995). 

Ohio Update; 2:6; P. J; Knecht v. Collins, 903 F. Supp. 1193 (SD OH 
1995). 

Retaliation Claims Survive Sandin, but PI Reversed; 5:19; Pratt v. 

Rowland , 65 F.3d 802 (9th Cir. 1995). 

Retaliation for Grievance Committee Participation Requires Trial; 

10:21; Alnutt v. Cleary, 913 F. Supp. 160 (WD NY 1996). 
Retaliatory Transfer and Discipline Unconstitutional; 7:15; Cornell 
v. Woods, 69 F.3d 1383 (8th Cir. 1995). 

Right to Witnesses and Court Access Well Established; 10:24; Smith 
v. Maschner, 915 F. Supp. 263 (DC KS 1996). 

Supervsior Liable in Retaliation Suit; 6:16; Pacheco v. Comisse, 897 
F. Supp. 671 (ND NY 1995). 

$7,639.20 Awarded in Retaliatory Transfer; 2:18; Sisneros v. Nix, 
884 F. Supp. 1313 (SD IA 1995). 

-No Immunity for Washington Religious Name Retaliation: 7:9; Malik 
v. Brown, 71 F.3d 724 (9th Cir. 1995). 

-RFRA Applies to Retaliation Claims; 4:15; Hall v. Griego, 896 F. 
Supp. 1043 (D CO 1995). 

-Texas Parole Rules on Litigants and Victim Statements Enjoined; 
10:10; Johnson v. Texas Department of Criminal Justice, 910 F. 
Supp. 1208 (WD TX 1995). 

— Contempt Ruling Against LA Prisoncrats; 3:17 

SEARCHES 

Cavity Search in Public States Claim; 7:21; Hayes v. Marriot, 70 
F.3d 1144 (10th Cir. 1995). 

Departing Visitor Cannot Be Searched — Strip Search Okay; 8:2 1 ; 

Spear v. Sowders. 71 F.3d 626 (6th Cir. 1995XEn banc). 

Genital Groping States Claim; 4:12; Hunt v. Coughlin, 895 F. Supp. 
35 (NDNY 1995). 

Guard’s Rectal Search States Claim; 3:21; Dellamore v. Stenros, 886 
F. Supp. 349 (SD NY 1995). 

Okay for Guards to View Naked Prisoners; 6:9; Johnson v. Phelan. 
69 F.3d 144 (7th Cir. 1995). 


Prison Visitor Allowed to Refuse Search; 8:7; Godson v. State of 
Maryland, 668 A.2d 22, 341 Md. 1 (Ct. of Appeals of MD, 1995). 
Washington DOC Enjoined from Taking Blood; 4:8; State v. Kelley, 
77 Wash. App. 66, 889 P.2d 940 (WA App. Div. 1, 1995). 

-Ninth Circuit Expands Mailbox Rule; 6:8; Koch v. Ricketts, 68 F.3d 
1191 (9th Cir. 1995). 

-Pennsylvania Prison Stormed; 5:10; S. T 

—Sexual Assault During Search Illegal; 5:13: Seltzer-Bey v. Delo , 66 
F.3d 961 (8th Cir. 1995). 

SEIZURE OF PRISONER FUNDS 

Iowa Supreme Court: Hearing Required Before Prisoner Funds Seized; 

4:7; State v. Ashburn, 534 N.W.2d 106 (IA S.Ct. 1995). 

Prisoner Accounts Add Up to Millions; 7:7 

Rhode Island Fee Violates Ex Post Facto; 9:19; Taylor v. State of 
Rhode Island DOC, 908 F. Supp. 92 (D RI 1995). 

Update on Washington Money Seizure Suit; 12:19 
Washington DOC Costs Policy Enjoined; 2:5; Richey v. Nerup, Case 
No. CS-93-362-JLQ (ED WA). 

Washington Money Seizure Suit Update; 8:16; Wright, Paul; Wright 
V. Riveland, USDC Case No. C95-5381FDB. 

—BOP Phone Suit Settled; 9:16; Wright, Paul; Washington v. Reno, 
Case No.93-2 17.93-290 (ED KY 1995). 

-No Right to Wages Under Interstate Compact; 7:12; Jennings v. 

Lombardi . 70 F.3d 994 (8th Cir. 1995). 

-Texas Medical Charge May Violate Due Process; 3:6; DelVeme v. 

Klevenhagen, 888 F. Supp. 64 (SD TX 1995). 

-Transportation Costs Can’t Be Imposed on Losing Plaintiffs; 12:5; 

Samplev v. Duckworth, 72 F.3d 528 (7th Cir. 1995). 

-Washington Prisoners Protest Money Seizure Law; 6:14; Wright v. 
Riveland. Cite Omitted 

SEXUAL ASSAULT 

Sexual Assault During Search Illegal; 5:13; Seltzer-Bey v. Delo, 66 
F.3d 961 (8th Cir. 1995). 

Warden Liable for Prison Rape; 7:10; Taylor v. Michigan Depart- 
ment of Corrections, 69 F.3d 76 (6th Cir. 1995). 

-7th Circuit Clarifies “Frivolous” and Safety Standard; 1:11; Billman 
v. Indiana Department of Corrections, 56 F.3d 785 (7th Cir. 1995). 
-Genital Groping States Claim; 4:12; Hunt v. Coughlin, 895 F. Supp. 
35 (ND NY 1995). 

-Prison Rape Opponents Sue to Protect Award-Winning Web Site 
from Internet Censorship; 5:13 

-Sexual Extortion Violates Eighth Amendment; 1:13; Thomas v. 
District of Columbia. 887 F. Supp. 1 (DC DC 1995). 

STATE LAW CLAIMS 

-Alaska Prisoner Has Right to Call Witnesses at Hearing; 7:14; 

Abruska v. Dept, of Corrections, 902 P.2d 319 (AK S.Ct. 1995). 
-Analysis of People v. Romero; 12:3; People v. Romero, (1996) 13 
Cal.4th 497, 917 P.2d 628, 65 USLW 2017, 96 D.J. DAR 7229. 
— CDC Hobby Shop Ruling Affirmed; 2:21; In Re Yakle , Case No. 

CO 19497, (CA Appeals Ct. 3rd App. Dst. May 5, 1995). 
-California EFV Ban Enjoined, 6:15; Homan v. Gomez, 37 Cal. App. 

4th 597, 43 Cal. Rptr.2d 647 (Ct. App. 1st Dst. Div. 4, 1995). 
-Georgia Prisoners Retain Right to Safety; 12:14; Yizar v. Ault, 462 
S.E.2d 141 (GA S.Ct. 1995). 
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-Iowa State Court Rules on Forfeiture; 9:15; Brant, Michael; Dressier 
v. Iowa Dept. ofTransp., 542 N.W.2d 563 (Iowa 1996). 

-Iowa Supreme Court: Hearing Required Before Prisoner Funds 
Seized; 4:7; Slate v. Ashbum, 534 N.W.2d 106 (IA S.Ct. 1995). 

—Prisoner Has Right to Hunger Strike; 9:20; Quigley, Janies; 
Singletary v. Costello, 665 So.2d 1099 (Fla.App. 4 Dist. 1996). 

— U.S. Supreme Court to Hear Kansas Civil Commitment Case; 8:13; 
Hendricks v. Kansas, 912 P.2d 129 (1996). 

-Washington DOC Enjoined from Taking Blood; 4:8; State v Kelley, 
77 Wash. App. 66, 889 P.2d 940 (WA App. Div. 1, 1995). 

-Washington Prisoners Have No Right to Earned Time, 6:20; In Re 
Galvez, 79 Wash. App. 655, 904 P.2d 790 (WA Ct.App. Div. Ill, 
1995). 

-Washington Supreme Court Upholds Discriminatory Earned Time 
Policy; 6:1 1; In Re Fogle, 904 P.2d 722 (WA S.Ct. 1995)(en banc). 

-$1.44 Million for Medical Indifference; 7:9; No Cite, Unreported 
Jury Verdict 

~$5 Million Awarded in New York Prison Stabbing; 6:17; No Cite 
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Washington Prisoner May Have Right to 
Attend Paternity Hearing 

T he Washington state court of appeals for Division II 
held that a county trial court erred when it did not 
consider a prisoner’s motion to be allowed to attend a pater- 
nity hearing. Argie Dorsey was incarcerated when he was served 
with a paternity suit by the state seeking back child support and a 
determination of paternity. Dorsey’s motion was never ruled 
on and while he later admitted paternity he was assessed more 
than $22,000 in back child support. The case will be useful to 
any Washington prisoners facing paternity proceedings. 

The appeals court reversed and remanded for consider- 
ation of Dorsey’s motion to appear at the hearing. The court 
noted that prisoners retain a state and federal right of mean- 
ingful access to the courts. This does not mean that prisoners 
have a constitutional right to personally appear in domestic 
relations actions. See: Whitney v. Buckner, 107 Wash.2d 861 
(1987). Under Washington’s Uniform Paternity Act. RCW 
26.26.090 Dorsey had a right to be heard in court because he 
had a due process liberty interest in proceedings. The court 
held the trial court erred by refusing to address Dorsey’s mo- 
tion for transport to the court. 

“Using its discretion, the court should consider: (1) the 
costs and inconvenience of transporting a prisoner: (2) the 
potential security risk the inmate poses; (3) the substantiality 
of the matter at issue; (4) the need for an early determination 
of the issue; (5) the feasibility of delay until the prisoner is 
released; (6) the probability of success on the merits; (7) the 
integrity of the correctional system; and (8) the inmate’s in- 
terest in presenting his testimony in person rather than by 
deposition. .. After consideration of these factors, the court 
may refuse to grant the inmate’s request for transport, but the 
court must, at a minimum, consider these factors.... The court 
may also determine that an alternative means of participat- 
ing, such as via deposition or telephone, satisfies Dorsey’s 
due process right to be heard. 

“The court commissioner erred by ignoring Dorsey’s re- 
quests to be present at the proceedings. At minimum, the court 
must weigh the competing interests set forth above to deter- 
mine whether an incarcerated individual has the right to be 
present at a paternity proceeding. Accordingly, we reverse and 
remand for a determination of Dorsey’s right to attend the 
proceedings.” See: State of Washington v. Dorsey , 914 P.2d 
773 (Ct. App. of WA. Div. II, 1996); 81 WA APp' 414. ■ 


New York Sex Offender 
Registration Enjoined 

A federal district court in New York held that a state 
aw allowing public notification of sex offenders re- 
leased from prison violates the ex post facto rights of those 
offenders convicted before the law was passed. Since 1990 at 
least 46 states, starting with Washington, have passed laws 
requiring sex offenders to register with police upon their re- 
lease from prison. Some states also require or allow police to 
notify the public in areas where released sex offenders will 
live or work. In 1995 the New York legislature enacted the 
New York Sex Offender Registration Act, N Y. Correction Law 
§ 168. which was effective January 21, 1996. In passing this 
law the NY legislature tried to cure the defects that caused a 
federal court to strike down a similar New Jersey law, see: 
Artway v. Attorney General of New Jersey, 876 F. Supp. 666 
(D NJ 1995), [PLN, Vol. 6, No. 7] reversed at 81 F.3d 1235 
(3rd Cir. 1996), to no avail. The New York law has two com- 
ponents. One requires that sex offenders register with police, 
the other allows for three levels of notification to the public 
and other law enforcement agencies upon release. The law 
envisioned members of the public being able to call a 1-900 num- 
ber and asking whether someone was a sex offender. The court 
discusses numerous court challenges to this type of statute, 
the general trend being state courts uphold the laws and the 
federal courts find them unconstitutional. That trend contin- 
ues with this ruling. 

In this case sex offenders filed suit and sought a Tempo- 
rary Restraining Order (TRO) seeking to enjoin enforcement 
of the statute. The court granted the motion in part and denied 
it in part. The court held that registering with police did not 
violate any constitutional right. However, the public notifica- 
tion part of the act was held to be unconstitutional because it 
constituted additional punishment imposed after the plaintiffs 
had been convicted. Enhancing the punishment of a crime 
after it has been committed violates the ex post facto clause. 
The plaintiffs were entitled to a TRO because they had shown 
the likelihood of irreparable harm resulting from public dis- 
closure of their past crimes; this included documented instances 
of public harassment, ridicule, job loss and physical harm. 

“After examining the Act’s public notification provisions 
in light of all the foregoing factors, I hold that the public no- 
tification provisions of the Act are punitive. Thus, retroactive 
application of these provisions violates the Ex Post Facto 
clause.” The court was not swayed by the fact that the legisla- 
ture had labeled the act regulatory rather than punitive; it 
reviewed the law for its practical function and effect. The court 
gave an extensive discussion to the ex post facto clause as 
applied to the facts in this case. It then enjoined the Act’s 
public notification requirement for any sex offender convicted 
before January 1, 1996. This type of law will likely survive 
constitutional challenges as it applies to offenders convicted 
after the law’s passage. See: Doe v. Pataki, 919 F. Supp. 691 
(SD NY 1996). 

The court later issued a second ruling holding that the ex 
post facto clause prohibits retroactive application of the pub- 
lic notification and disclosure provisions of the law but not 
the registration requirement. See: Doe v. Pataki, 940 F. Supp. 
603 (SD NY 1996). ■ 
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I n the new world order, the ideo- 
logical concerns that previously 
persuaded the capitalist ruling class to 
purchase social and labor peace with a 
comparatively generous social contract 
and high living standards no longer 
hold sway. The US ruling class will 
need to take drastic measures in or- 
der to maintain its hegemony in a 
rapidly changing socioeconomic 
paradigm. 

Capitalism is rampant globally and 
is seeking to eliminate the premium 
between the $21,000 per capita first 
world average annual income and the 


Inside 

Editorial 

5 

Costs of Crime 

6 

A Matter of Fact 

7 

Laura Whitehorn 

8 

Reader Mail 

9 

The Circus Is in Town 

10 

PLRA News 

12 

Corcoran Prison Cover-up 

14 

Resources and Reviews 

16 

Admin. Exhaustion in 7th Cir. 

18 

Informant Testimony 

18 

ADA Requires Phones for Deaf 

21 

News in Brief 

22 


Prison Legal News 


888, Monroe WA 98272. We cannot re- 


The New Plantation 

by Bill Dunne 

$1,000 average in the rest of the world. 
Bringing the $ 1 .000 up to first world lev- 
els would entail an increase in the 
consumption of resources to such a de- 
gree that it cannot happen: social and 
technical considerations aside, we would 
all be killed by the attendant pollution 
before wage parity with first world levels 
was even close to being achieved. Hence, 
the $21,000 will have to be depressed. 
Absent revolution, it will not be reduced 
at the expense of the ruling class and its 
henchpeople. 

The have lesses and nots will be fur- 
ther impoverished by structural and 
economic machinations. Verily, this de- 
cline has been in progress for the past two 
decades. People, of course, will resent 
and resist their impoverishment. Losing 
what one has is more likely to breed re- 
sistance than not getting what one wants. 
Thus, the ruling class will attempt to cre- 
ate a draconian apparatus of repression 
capable of preventing the emergence of 
insurgence. Prevailing social attitudes 
and the availability of information will 
preclude traditional methods of torture 
and mass murder in the short-term — and 
they have rarely proven long-term effec- 
tive in any event. 

Prisons, therefore, will be the strate- 
gic center of this apparatus of repression. 
With them, the ruling class will seek to 
control absolutely the small percentage 
of the population crucial to igniting and 
sustaining a revolutionary movement. 
Prisons are and will be used to criminalize 
nascent resistance movements in an ef- 
fort to forestall and limit their growth. 

1 


make it into the profit-seeking prison 


At the same time, the ruling class 
will use prisons to portray its agencies 
of repression as fulfilling a social neces- 
sity in protecting the community from 
“criminals.” Further, opposition organi- 
zations and plans that may have taken 
years to develop can be destroyed by even 
temporary removal of relatively few key 
people, especially to distant prisons 
where communication is limited, moni- 
tored and strictly controlled. 

Imprisonment also serves as a 
threat that will deter a certain pro- 
portion of adherents to the theory of 
resistance from its practice. And in 
the closely controlled and monitored 
environment of prisons, the ruling 
class will seek to keep a finger on the 
pulse of its opposition movements as well 
as experiment on their intellectual and 
emotional underpinnings. In short, im- 
prisonment will be increasingly used as 
an instrument of social control, of 
counterinsurgency. 

Within the prison function of the 
repressive apparatus, prisoncrats and 
their ideological masters have several 
particular interests. These can be sub- 
stantially served through the utilization 
and manipulation of prison labor. One 
interest is defraying the costs of prison 
expansion and maintenance. At present, 
anti-crime, -guns, -drugs, -terrorism hys- 
teria whipped up by the media in its 
public opinion manufacturing role still 
allows financing the apparatus and its 
war on civil liberties from the public 
trough. That means of financing, how- 
ever, is already showing signs of strain; 
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The New Plantation 

by Bill Dunne 

$1,000 average in the rest of the world. 
Bringing the $ 1 ,000 up to first world lev- 
els would entail an increase in the 
consumption of resources to such a de- 
gree that it cannot happen: social and 
technical considerations aside, we would 
all be killed by the attendant pollution 
before wage parity with first world levels 
was even close to being achieved. Hence, 
the $21,000 will have to be depressed. 
Absent revolution, it will not be reduced 
at the expense of the ruling class and its 
henchpeople. 

The have lesses and nots will be fur- 
ther impoverished by structural and 
economic machinations. Verily, this de- 
cline has been in progress for the past two 
decades. People, of course, will resent 
and resist their impoverishment. Losing 
what one has is more likely to breed re- 
sistance than not getting what one wants. 
Thus, the ruling class will attempt to cre- 
ate a draconian apparatus of repression 
capable of preventing the emergence of 
insurgence. Prevailing social attitudes 
and the availability of information will 
preclude traditional methods of torture 
and mass murder in the short-term — and 
they have rarely proven long-term effec- 
tive in any event. 

Prisons, therefore, will be the strate- 
gic center of this apparatus of repression. 
With them, the ruling class will seek to 
control absolutely the small percentage 
of the population crucial to igniting and 
sustaining a revolutionary movement. 
Prisons are and will be used to criminalize 
nascent resistance movements in an ef- 
fort to forestall and limit their growth. 


At the same time, the ruling class 
will use prisons to portray its agencies 
of repression as fulfilling a social neces- 
sity in protecting the community from 
“criminals.” Further, opposition organi- 
zations and plans that may have taken 
years to develop can be destroyed by even 
temporary removal of relatively few key 
people, especially to distant prisons 
where communication is limited, moni- 
tored and strictly controlled. 

Imprisonment also serves as a 
threat that will deter a certain pro- 
portion of adherents to the theory of 
resistance from its practice. And in 
the closely controlled and monitored 
environment of prisons, the ruling 
class will seek to keep a finger on the 
pulse of its opposition movements as well 
as experiment on their intellectual and 
emotional underpinnings. In short, im- 
prisonment will be increasingly used as 
an instrument of social control, of 
counterinsurgency. 

Within the prison function of the 
repressive apparatus, prisoncrats and 
their ideological masters have several 
particular interests. These can be sub- 
stantially served through the utilization 
and manipulation of prison labor. One 
interest is defraying the costs of prison 
expansion and maintenance. At present, 
anti-crime, -guns, -drugs, -terrorism hys- 
teria whipped up by the media in its 
public opinion manufacturing role still 
allows financing the apparatus and its 
war on civil liberties from the public 
trough. That means of financing, how- 
ever, is already showing signs of strain; 
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New Plantation (cont.) 

its growth will be increasingly difficult 
to sustain as the competition for public 
money intensifies and people begin to 
perceive the apparatus as ineffective or 
operating contrary to their interests. 

The use of prisoner labor has long 
reduced prison operational costs, and the 
prisonocracy will undoubtedly be com- 
pelled to rely more heavily on it in the 
future. Since day-to-day internal opera- 
tions of most prisons are already handled 
extensively by prisoner labor, and 
prisoncrats are loathe to surrender too 
much direct control of their facilities to 
prisoners, expansion of industrial opera- 
tions producing goods and services for 
external sale is the most likely way the 
burden of imprisonment costs will be 
shifted more onto prisoners. The sale of 
prisoner labor to productive entities lo- 
cated beyond the confines of a prison will 
not likely proliferate due to security con- 
cerns, official desire for secrecy, and 
resistance by outside labor. The more 
likely means of cost-shifting will entail 
expansion of industrial or service ori- 
ented enterprises which operate within 
the security perimeter of prisons them- 
selves. 

The expansion of prisoner labor ex- 
ploitation cannot continue to the point 
of making the apparatus profitable, 
though. If the current ratio of roughly 
$100 billion spent annually on “crimi- 
nal justice” to about 1.6 million 
imprisoned holds, each prisoner would 
have to produce more than $60,000 in 
yearly profits — an impossibility. 

Prison labor is predominantly un- 
skilled, and even at prison wages faces 
competition from third world and domes- 
tic sweat shops. Thus, prison labor 
generally offers a low investment return, 
especially given the cost of maintaining 
even unpaid prisoners. Beyond that, 
many prisoners are incapable of partici- 
pating in long-term industrial 
operations. Pretrial detainees, mentally 
and physically incapable, aged, resistive, 
locked-down, internal operations work- 
ers (laundry, food service, etc.) and many 
county jail and juvenile prisoners will not 
make it into the profit-seeking prison 
work force. And capital expansion of 
secure prison factories will reach a point 
of diminishing returns before facilities 


start to (and maybe can) be built prima- 
rily to exploit incarcerated labor. 

Apparatus policy makers recog- 
nize these realities and so are not 
looking at prisoner labor as a poten- 
tial vehicle to wring large scale 
profits from the super-exploitation of 
prisoners. That potential lies more with 
outside workers. 

The potential exists to use prison 
labor to depress wages and undermine 
labor organization in specific areas and 
industries. Prisoners can be used as 
strike breakers. Prisoner labor can be 
made selectively available to pressure 
localities into relaxing workplace health 
and safety rules and environmental regu- 
lations and making other concessions to 
businesses. 

Operating costs notwithstanding, 
prisoncrats have an additional interest 
in maintaining control of their gulags, 
which can be facilitated by the manipu- 
lation of prisoner pay. job assignments, 
and working conditions. Aside from the 
benefits of cheap janitorial, plumbing, 
electrical, culinary, laundry, etc. services, 
jobs keep prisoners occupied. Prisoner 
hands and intellect absorbed in assigned 
tasks are not focused upon activities 
“threatening to the secure and orderly 
operation of the institution,” at least 
while working. 

For at least part of each day, pris- 
oner movement in “open” prisons is 
restricted by work, and prisoners are 
under the more direct scrutiny of work 
detail supervisors. Prisoners perceived 
as particularly problematic because they 
are escape inclined, litigious, organiz- 
ers, etc. are more likely to be given 
all-day jobs that are difficult to shirk and 
so soak up a lot of time that could other- 
wise be devoted to activities (legal or not) 
guards find objectionable. 

In prisons where everyone without 
a medical excuse is required to work, 
most prisoners are permitted to seek job 
assignments that best meet their needs 
and competencies from among the nar- 
row range of jobs available. Some 
prisons do not have enough jobs to go 
around, and non-working prisoners in 
such places are frequently allowed fewer 
privileges and do more cell time than 
workers. 

Prisoners’ work needs and desires 
differ markedly: some seek to maximize 
“free” time to devote to pursuits they 
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consider more important; some seek vali- 
dation and a feeling of self-worth; some 
work to pass time; some want access to 
resources like food, typewriters, tools; 
and others want to earn money. Prison- 
ers who have jobs that make them more 
comfortable are more likely to avoid 
trouble which may incur not only disci- 
plinary' problems, but might result in 
losing their job. Prisoners seeking a par- 
ticular job assignment and its attendant 
benefits are likely to follow rules and 
seek positive work reports to facilitate 
changing jobs, promotions, raises, etc. 
Some prisoners even act in unprincipled 
ways (like setting up or ratting on oth- 
ers) toward these ends. 

The bennies are the carrot; the stick 
is possible assignment to an onerous job. 
Where work itself is scarce, these induce- 
ments are enhanced. Prisoncrats 
manipulate all of these factors to their 
full advantage in controlling the prison 
community. Furthermore, their use is 
continually refined through experimen- 
tation. 

Manipulation of prisoner labor also 
contributes to the role of prisons as an 
instrument of control on the outside. 
Prison might not seem much of a threat 
to people for whom hunger, 
homelessness, victimization, disease, 
repression, and desperation are frequent 
realities. People whose deteriorating 
communities and dim prospects for im- 
provement make life a burdensome 
struggle are unlikely to be deterred from 
conscious or unconscious rebellion or 
revolutionary attitudes merely by the risk 
of imprisonment — a risk that may seem 
an opportunity in comparison to their 
legal lives. For this reason, the appara- 
tus must insure that conditions of 
imprisonment regress in step with 
outside living standards. Forced la- 
bor under super-exploitative 
conditions — objective slavery — is 
one way to accomplish that. 

The extent to which prisoncrat in- 
terests — cost control and prisoner 
control — predominate varies between 
jurisdictions. In some places, cost con- 
tainment (and opportunities for graft) is 
the primary function of prison labor; in 
others, it is more control and manipula- 
tion of the prison population. 
Increasingly, however, the exploitation 
of prisoner workers appears to have an 
experimental function as well. 


As far back as 1961, the notorious 
Dr. Ed Schein was advocating experi- 
menting on prisoners with brainwashing 
techniques. At the same time, then US 
Bureau of Prisons (BOP) director 
James Bennett, who held the post for 
29 years, was exhorting his minions 
to take advantage of their control 
over prisoners’ lives to experiment 
generally upon them and to report back 
the results. 

Experimentation thus seems in large 
part to have spurred the creation of the 
first control unit and eventual descent of 
the entire US Penitentiary (USP) at 
Marion, IL, into the first whole-prison 
control unit. Though prisoners in the 
federal system have long been required 
to work, control-unitized Marion w as the 
first federal prison to introduce objective 
slavery into for-profit industrial opera- 
tions. Since then, others have followed 
suit. 

Prisons in many respects are micro- 
cosms of the larger society, models in 
which officialdom has an unprecedented 
degree of control over captive popula- 
tions. Since the purpose of prisons is 
first and foremost to control the outside 
population, it would be foolish to assume 
the experimental possibilities/actualities 
would be limited to developing informa- 
tion for use against inside populations. 
Prison work related machinations were 
a large part of the mechanism by which 
the BOP and USP Marion administra- 
tions manufactured the conditions used 
to justify permanent lockdown of the 
entire prison. 

Such changes in the nature and ex- 
tent of exploitation can also serv e other 
purposes: the generation of intelligence 
and techniques that can be translated to 
other prisons and to the community. 
Prisoncrats and their capitalist masters 
cannot hope to make prison labor pay 
the full cost of their repressive appara- 
tus — or even incarceration alone. They 
can. however, increase their return by the 
experimental use of prisons in determin- 
ing how best to exploit and control 
outside labor in the new world order 
paradigm. Assignment of prisoner work- 
ers by custody personnel to industrial jobs 
(i.e.. objective slavery for alleged ‘secu- 
rity” reasons) taking precedence over 
profit motivated ones strongly suggest 
the value of this return. 


Outside workers are being made 
more like prisoners in their attitudes to- 
ward work as the class contradiction in 
society becomes sharper, work relations 
become more adversarial, and worker 
power and rights decline. Worker iden- 
tification with corporate entities and 
trade/professions is being eroded as man- 
agement continues to attack labor’s gains 
of the last century and work becomes 
more casual. Exploiters will want to 
know how to keep people working and 
profitable while minimizing the costs of 
repression. They will want to know what 
levels of employment and total remu- 
neration going into a community are 
sufficient to keep it pacified but not 
enough to make it strong enough to re- 
sist its exploitation and oppression 
successfully. The correct proportions of 
carrot and stick to avoid instability is 
valuable information. 

The ruling class will also want to 
know how to precipitate worker actions, 
strikes, demos, riots, etc. prematurely or 
forestall them until the moment is gone 
so it can more easily disrupt labor resis- 
tance and reap political advantage. 
Failed experiments or attempts to acquire 
this information outside are more likely 
to expose the experimentation, burn po- 
litical capital, and risk aggravating 
rather than quelling their target rebel- 
lion. Figuring out how prisoners — 
probably the most resistive labor force 
both because of the clarity of the contra- 
diction between exploiter and exploited 
and a demonstrated inclination to buck 
an unsatisfactory situation — can be most 
cost-effectively exploited can go a long 
way in developing models for use on the 
outside. 

The growing use of objective slavery 
and deterioration of prison conditions 
further reveals this experimental connec- 
tion. Marion, for example, requires all 
prisoners to work for a time in a small 
UNICOR (federal prison industries) fa- 
cility as a condition for transfer out of 
that lockdown prison. Something simi- 
lar has been instituted at the new 
administrative maximum dungeon — 
ADX — at Florence, CO. Considering 
the approximately $100 per day cost to 
imprison each Marion prisoner, and with 
only a small percentage of the prisoners 
working in the UNICOR jobs, the prof- 
itability of this work is not the issue. The 
issue is more how and how well these 
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New Plantation (cont.) 

prisoners (and those similarly situated 
at Florence ADX), whom the BOP bills 
as “the worst of the worst,” can be pres- 
sured into performing UNICOR tasks. 

The forced labor at USP 
Leavenworth is another indication of this 
experimentation. Obviously, the profit- 
ability of such prisoners’ labor is less 
than that of those who consider such 
work a privilege. Contrary to old but 
standing policy, prison custody person- 
nel make these job assignments over the 
objections of UNICOR personnel. Since 
custody has a variety of other ways to 
more securely control even the most 
problematic prisoners, and because fac- 
tory work carries its own risks to 
security-minded custody, such as access 
to tools and materials, this ascendancy 
of custody in industry job assignment 
decisions supports the existence of ulte- 
rior motives of social experimentation in 
this brand of slavery. 

Among other things the agencies of 
exploitation and oppression would like 
to know are the following: Can coerced 
workers (be they prisoners, probationers, 
subjects of electronic monitoring or la- 
bor requirement regulations, or even the 
economically coerced, like debtors, pay- 
ers of fines and restitution, tax protesters, 
or just poor) be integrated into a 
consentual work force? Is there a criti- 
cal number of “rabble rousers” that must 
be present to destabilize control or pro- 
ductivity? Will coerced workers be 
socialized by the consentual into similar 
work patterns or vice versa? What per- 
centage of coerced workers will actively 
“buck,” and will they subvert others? 
How will the presence of slaves affect 
the dynamics of the workplace, both 
among and between management and 
labor? Can subjection to the rigors of 
the workplace diminish objectionable 
behavior beyond the workplace and to 
what extent? Can coerced workers be 
bought? The answers to these and simi- 
lar questions and their permutations 
relative to prisoners will not only facili- 
tate the use of inside labor, they can also 
translate to outside workers. 

The foregoing is not intended to 
suggest any grand conspiracy theory or 
even an oligarchy of lesser ones. The 
absence of such a conspiracy does not 


mean elements of the apparatus — with 
or without direction of their ruling class 
masters, who may act synergistically, 
tacitly, coincidentally, or deliberately in 
concert — do not collude in furtherance 
of their interests, just that the collusion 
is more accidental, incidental, or ad hoc 
than strategic. Instead of a conspiracy 
or conspiracies, the connivance of the 
various elements of the apparatus — in- 
deed the behavior of the ruling class 
generally — is part of the dynamic of late 
capitalism. 

Conditions drive individual mem- 
bers of the capitalist ruling class to 
conscious and unconscious actions that 
will preserve their individual and col- 
lective positions and power as the 
unfolding of a natural law of social dy- 
namics — like all actions have reactions. 
Prevailing conditions will virtually rule 
out some class choices and greatly in- 
crease the probability of others. The use 
of prisoner labor — verily, the totality of 
prisons generally — as an experimental 
laboratory is an adaptive choice from the 
ruling class perspective. This occurs 
more often, and more consciously, in 
some jurisdictions than in others, re- 
flecting conditions confronting, 
resources available to, and sophisti- 
cation of the local elite. In North 
Dakota, for example, the social con- 
tradictions are not nearly so sharply 
drawn as in, say. Washington, DC. 
The 1995 incarceration rate in North 
Dakota was 85 per 100,000 population 
versus 1,650 in DC, and the vertical de- 
velopment of the prisonocracy is -much 
greater in the latter. 

The grow ing exploitation of prison 
labor, particularly through objective sla- 
very, demands responses which utilize 
many of the same tactics street labor 
employed in times past and needs to res- 
urrect. In a sense, all work for the 
apparatus of repression by prisoners is 
collaboration. At present, virtually all 
prisoner labor is applied to operating 
prisons and defraying the costs of the 
apparatus and providing it information. 
Part of that apparatus is the police armies 
of occupation maintained in poor and 
oppressed communities to w age class war 
by defending the exploitation of the ma- 
jority by the minority. So it goes in the 
streets where workers’ surplus value goes 
to taxes and corporate profits that are 
used to finance their oppression. Accord- 


ingly, reality dictates that subjective 
analysis be applied to prison work in 
determining what is and is not collabo- 
ration, what objective collaboration is 
justified by the freedom derived from it. 
and what is the most principled resis- 
tance. The analysis will always be 
subjective because conditions, time, and 
place substantially influence what is, on 
balance, appropriate. 

At present, the best response to ob- 
jective slavery is to be a bad slave. 
“Laying down” in segregation on the 
theory that prison work or some aspect 
thereof (like factory work as opposed to 
the kitchen) is always inappropriate is 
an abdication of the responsibility to 
struggle within the community in which 
one finds oneself. Better than laying 
down for whatever illusory statement 
value it might have is to make pressing 
prisoners into industrial operations 
unprofitable by any and all means 
available. 

The ruling class will increasingly 
rely on imprisonment to maintain its 
hegemony in society at large. Manipu- 
lation of prisoner labor fulfills several 
important functions in making prisons 
valuable instruments of social control. 
It defrays the costs of incarceration by 
shifting them more onto the incarcerated. 
It helps control prisoners by illegitimate 
means. It deteriorates prison conditions 
toward making prison a greater threat 
to the potentially rebellious population 
on the outside. And it provides experi- 
mental data that can be useful in 
exploiting and controlling outside com- 
munities. 

All these results are anti -democratic. 
None of them are consistent with the goal 
of reducing crime in a free society: Ar- 
tificially depressing the cost of 
incarceration makes it likely to be over- 
used at the expense of more effective and 
humane alternatives. Making prison la- 
bor a political blackjack diminishes the 
extent to which it can resocialize pris- 
oners who need it. Making labor a 
Machiavellian competition for personal 
advantage is de-socializing. Using la- 
bor conditions as a threat is socially 
counterproductive and alienating to the 
threatened. And nothing needs to be 
said about a system that uses institu- 
tions intended to serve the people to 
enslave them. Something needs to be 
done about it. ■ 
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From the Editor 

by Paul Wright 


W elcome to another issue of 
PLN. This issue’s cover 
story is the second article in a three 
part series on prison slave labor. The 
last article in the series will appear on 
next month’s cover. I hope you enjoy 
the special attention we’ve been giving 
to this important topic. 

The past year saw a lot of changes 
at PLN as we solidified our foundation 
for future growth. This included the big 
step of hiring a staff person, adding col- 
umnists to our line up as well as staff 
writers, moving our address to Seattle, 
finalizing our non-profit status with the 
IRS, working on the PLN anthology and 
a lot more. Most of this is stuff that is 
essential for PLN to keep publishing but 
which readers don’t always see when 
they hold PLN in their hands. 

With the press of all this activity 
we frequently got behind in our publish- 
ing schedule. Our big goal for 1997 is 
to steadily move our printing schedule 
ahead so that readers are receiving each 
issue early in the month of the cover 
date, and stick to it. We have a lot of 
articles, news and information to bring 
you. One of our goals is to expand our 
size again and do so with ad sales. We 
also want to expand our circulation from 
the current 2,300 US subscribers to at 
least 5,000. The more issues we print 
the lower our per issue cost. 

The higher circulation will also al- 
low us to print on higher quality paper 
and mail flat rather than folded as we 
do now. We also want to be able to pay 
our staff person a first world salary 
in order to be able to keep her. Re- 
gardless of how dedicated, people do 
need to eat, pay rent, etc. If you can 
encourage people to subscribe to PLN 
please do so. 

While supplies last we are going to 
continue to offer a free copy of Allan 
Parmelee’s “How Good was Your 
Lawyer” to all prepaid subscribers 
who buy or renew a two year sub- 
scription to PLN ($30 for prisoners; 
$40 for non-prisoners). Supplies are 
limited so don’t hesitate. Enjoy this is- 
sue of PLN. ■ 
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Washington Grievance Mail Case Reversed 


T he court of appeals for the ninth 
circuit held that mail to and 
from government agencies is entitled to 
no special treatment and maybe read and 
censored by prison officials outside the 
prisoner’s presence. In the September, 
1994, issue of PLN we reported O 'Keefe 
v. Murphy , the unpublished case by US 
District Judge Alan McDonald which 
held that prisoners’ mail to and from dif- 
ferent government agencies was entitled 
to confidential treatment, i.e. being 
opened only in the prisoner recipient’s 
presence without being read by prison 
officials. The state filed a motion for re- 
consideration. On August 8, 1994, Judge 
McDonald denied the motion and 
granted sanctions against the DOC for 
not complying with his earlier order. See: 
O 'Keefe v. Murphy , 860 F. Supp. 748 (ED 
WA 1994). [PLN, Feb., 1995] 

Timothy O’Keefe, a prisoner at the 
Washington State Penitentiary(WSP) 
filed suit seeking declaratory and injunc- 
tive relief because WSP officials refused 
to treat as “legal mail” letters he wanted 
to send to different government officials. 
The court granted summary judgment in 
O’Keefe’s favor holding that mail to gov- 
ernment officials is protected by the first 
amendment’s right to petition the gov- 
ernment for the redress of grievances. 
The court held that allowing prison offi- 
cials to read such mail would result in a 
chilling of prisoners’ right to petition 
government officials. In its earlier order 
the court held that DOP Policy 590.500 
was unconstitutional and ordered prison 
officials not to open “grievance mail” out- 
side of prisoner’s presence. 

The court also assessed sanctions 
because WSP officials had not removed 
a mailroom sign inconsistent with the 
court’s earlier order. The court again re- 
jected the defendant’s contention that 
treating prisoners’ grievance mail as le- 
gal mail would significantly increase 
their administrative costs. Noting that it 
was only recently that WSP officials be- 
gan opening grievance mail outside of 
prisoners’ presence, suggests that the 
costs were not excessive. The court’s in- 
junction applied to mail sent by prisoners 
to government agencies and the re- 
sponses thereto. 

The appeals court gave short shrift 
to O’Keefe’s claim and the lower court 


ruling, holding that the court erred in 
granting summary judgment in favor of 
O’Keefe. The appeals court accepted the 
defendants’ claim that if they processed 
all mail to and from state agencies as 
legal mail another mailroom employee 
would have to be hired at WSP. The court 
ignored the fact that in reality the open- 
ing and inspecting of legal mail is 
conducted by guards in the housing units, 
not by mailroom employees who only log 
legal mail to show its receipt. 

The court duly noted prisoners have 
a constitutional right to petition the gov- 
ernment for the redress of grievances and 
that right extends to the administrative 
arms and units of the government. “We 
need not decide whether the district court 
erred when it ruled that the DOC mail 
policy, despite its fairly expansive defi- 
nition of legal mail, has a chilling effect 
on O’Keefe’s First Amendment right to 
petition the government for redress of 
grievances. Even assuming that the DOC 
mail policy does have such a chilling 
effect, the state officials have established 
that legitimate penological interests jus- 
tify the poiicv. Cf. Wiiherow v. Puff 52 
F.3d 264, 266 (9th Cir. 1995).” 

Applying the supreme court’s rea- 
sonableness test of Turner v. Saflev, 482 
US 78, 107 S.Ct. 2254 (1987) the court 
held the policy was constitutional, or 
more accurately, even if it wasn’t, so 
what. The court held that O’Keefe was 
not denied the ability to send grievance 
mail to government officials, just that it 
would be read and possibly censored by 
prison officials. “Regulating correspon- 
dence between prisoners and government 
agencies can serve to prevent criminal 
activity and maintain prison security.” 
The court states it would be possible for 
prisoners to use grievance mail to plot 
escapes or commit other crimes. Since 
either the sender or recipient of the mail 
in question would be a government 
agency this implies such agencies rou- 
tinely enter into escape plots or criminal 
activities with prisoners. Needless to say. 
no evidence was presented showing that 
such activity had ever occurred. The 
court remanded the case to the lower 
court with instructions to enter summary 
judgment in favor of the prison official 
defendants. See: O 'Keefe v. Van Boening, 
82 F.3d 322 (9th Cir. 1996). ■ 
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S uppose you could calculate the 
dollar value of the costs of crime 
— lost property, medical bills, missed 
work, pain and suffering — and figure 
out its total yearly cost to society? While 
"putting a dollar value on the suffering 
resulting from crime might seem cold 
and impersonal, such information is use- 
ful in the policy arena.” For example, 
"is a patrol pattern that prevents a rape 
better than one that prevents three bur- 
glaries?” The answer, it turns out, is yes: 
20.7 times better, in fact. Who would 
have guessed it? 

The quotes and figure come from 
"Victim Costs and Consequences: A New 
Look,” a study by Mark Cohen. Ted 
Miller, and Brian Wiersema (CM&W) 
published with some fanfare by the Na- 
tional Institute of Justice (NIJ) this 
spring. This study, building on earlier 
work by Miller and Cohen, adds up seven 
types of cost (lost productivity, medical 
care, mental health care, police and fire 
services, social services, property loss 
and damage, and lost quality of life) for 
a dozen types of crime. The bill, by their 
reckoning, comes to $447 billion a year. 

What’s wrong. It’s worth review- 
ing why this is such a bad idea. Take 
CM&W’s discussion of lost productiv- 
ity. For nonfatal crimes, they not 
unreasonably estimate lost productivity 
from workers’ compensation awards for 
similar types of injuries to workers of the 
same age and earnings as crime victims. 
But most lost productivity is due to fatal 
crime, and here, rather than base their 
estimate on the actual earnings of mur- 
der victims, they simply use average 
earnings for individuals of the same age 
and sex. This introduces a major upward 
bias in their calculations, since murder 
victims are generally poor. 

In the absence of data on the earn- 
ings of murderees, one could correct for 
race, since nonwhites are both dispro- 
portionately poor and likely to be 
murdered. CM&W declined to do that 
math, because "society... might decide 
for equity reasons that differences in 
value of life estimates across individu- 
als should not be used for policy 
analysis.” Say what? If CM&W are pre- 
pared to fudge some numbers on the basis 


The Costs of Crime 

by J. W. Mason 

of some social preference, they might as 
well have saved everyone a lot of trouble 
and just made them up. Left unexplained, 
too, is why they do incorporate age and 
sex into their analysis; that is, why it’s 
OK to value the life of a young person 
more than that of an old person and that 
of a man more than that of a woman. 
Murder victims tend to be young, male, 
poor, and nonwhite; it’s interesting that 
CM&W incorporate the two factors that 
increase their estimate of lost earnings 
and ignore the two that would diminish 
it. If “lost productivity” means lost 
wages, then an affluent person’s death 
is more costly than a poor person’s. How 
does “society” feel about that? 

Getting spongier. All these prob- 
lems aside, at least there are some dollar 
values to base the estimates on. But what 
about the “lost quality of life” of crime 
victims? Suffering has no market value, 
concede CM&W, but “ [nevertheless, 
these losses are real. Victims would pay 
dearly to avoid them.” How can you 
measure the dollar value of something 
with no market price? 

Here you have to give CM&W some 
credit for ingenuity. They based their 
calculations on 1,000 jury awards to vic- 
tims of violent crimes, extracting a 
“functional relationship” among the 
characteristics of the crime victim (like 
age, sex, and work status) and the crime 
(severity of injury, relationship of vic- 
tim to offender, etc.) and the size of the 
pain and suffering award. From this, they 
calculate what the total awards would be 
if every crime resulted in a jury award: 
$344 billion. "It’s the sort of thing,” says 
Berkeley law professor Franklin 
Zimring, “that if a first-year law student 
did it, you would give him an A for origi- 
nality and then you would explain why 
it was completely wrong.” 

Indeed. The pain and suffering costs 
computed by CM&W are a case of what 
Zimring has called "catastrophic com- 
pound error” and a warning to anyone 
inclined to play games with statistics. 
Because CM&W assume that jury 
awards to crime victims represent mea- 
surements of the "true” value of their 
suffering, their equations include factors 
they assume are relevant to victim pain 


and suffering, like whether the crime 
involved facial scarring, but not ones 
they assume are irrelevant, like the state 
where the trial took place. But the size 
of awards depends heavily on jurisdic- 
tion: compensatory awards are 25 times 
higher in New York than Tennessee. Far 
from being neutral measurements of lost 
quality of life, jury awards are highly 
sensitive to details of the legal process. 

Confidence game. But you can’t tell 
from the NIJ study alone just how vacu- 
ous the pain and suffering (P&S) 
numbers really are. Like any figure ar- 
rived at by extrapolating from a sample, 
these numbers mean nothing without 
their confidence intervals, typically given 
as the range within which one can be 
95% certain that the true numbers lie. 
So. for example, when a poll says that 
50% of the population believes there’s 
life on Mars, with a 3 -point margin of 
error, the chances are 95 out of 100 that 
the real number lies between 47% and 
53%. 

In the NIJ study, CM&W don’t give 
the confidence intervals, merely noting 
that they are "extremely targe.” Help- 
fully. Miller provided LBO with those 
numbers. So how large are these "ex- 
tremely large” confidence intervals? 
Soooo large . . . that they leave the figures 
completely meaningless. For quality of 
life lost by assault victims, the 95% con- 
fidence interval runs from $ 1 ,700 to $ 1 . 3 
million; for rape, $7,500 to $9.8 million. 
For society as a whole, the total P&S 
costs of crime are between $175 billion 
and $27 trillion. No wonder they pub- 
lished only the $344 billion number; 
even a journalist might think there’s 
something fishy about an estimate with 
a range of almost $27 trillion (greater 
than 1994’s gross global product). 

Now there's nothing obscure about 
confidence intervals; it’s first-year sta- 
tistics. But, as Miller confessed. “None 
of us are big econometricians here.” 

Misconceived. The confidence 
problem points up the fundamental flaw 
in CM&W’s study: they are trying to 
measure a nonexistent quantity. What 
does the "cost of crime” mean? Certainly 
not the blow to GDP; from that perspec- 
tive crime-incurred expenditures on 
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doctors and car alarms appear as gains, 
and stolen property, a transfer payment. 
Maybe they mean what people would 
theoretically be willing to pay to elimi- 
nate crime. But who’s selling that, and 
at what price? 

The real political question is how 
much of our resources to put into po- 
lice, courts, and prisons, as opposed to, 
say, education and job creation. Here 
knowing “the cost of crime” is no help. 
The implication of CM&W’s $450 bil- 
lion cost of crime figure is that it might 
be worthwhile to spend that much on 
crime control. But this is a non sequi- 
tur : using CM&W’s figures for the value 
of an average life, one can arrive at an 
annual “cost of death” well in excess of 
GDP. Does this mean we should spend 
every dollar we have on health care? 

CM&W’s work may be bad schol- 
arship, but it can be useful for 
propaganda. They received over half a 
million dollars from the NIJ for their 
work; someone must have expected a 
return on that money. The study has al- 
ready reaped a considerable harvest of 
publicity, of course, and there’s reason 
to think it might have a more lasting 
impact as well, since Cohen and Miller ’s 
earlier work on crime costs helped end 
early prisoner release programs in sev- 
eral states. So maybe the study’s funders 
were right not to care how accurate or 
meaningful its results actually were. 

Certainly its authors don’t seem to. 
“It’s just a back of the envelope sort of 
thing,” says Wiersema, brushing off 
criticisms of his assumptions and meth- 
odology. Miller, explaining why he sees 
his work as useful, is a bit more explicit 
about why he’s not really concerned if 
its conclusions are justified: “Politicians 
often know what they want to do, but 
they need the numbers to justify doing 
what they want to do. The influence of 
numbers varies, sometimes it’s that ex- 
tra little push off the edge, sometimes 
it’s the way the media present it, some- 
times it’s just another number to put in 
the speech. Sometimes the speech and 
the influence it has is key, and then it 
doesn’t matter so much what the num- 
ber was but that there was a number and 
that it sounded reasonable.” 

Unfortunately, that’s just exactly 
right. ■ 

[When he wrote this article, J.W. 
Mason was a reporter/researcher at Left 
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Business Observer. He is now culture edi- 
tor at In These Times. 

This article first appeared in Left 
Business Observer #73. LBO is a more- 
or-less monthly newsletter on economics 
and politics. Subscriptions are $22 for 


11 issues ($55 institutional/high income). 
To subscribe, or for further info, write 
LBO, 250 W 85 St, New York NY 10024- 
3127. Email: dhenwood@panix.com. 
Web: http: //www. panix. com/~dhenwood/ 
LBO home.html . ] 


A Matter of Fact 


> In 1991, the Ohio parole board 
granted parole in 3 3 .7 percent of its hear- 
ings. By 1995 that declined to only 20.5 
percent. In 1991, 714 Ohio parolees were 
re-imprisoned on “technical” violations. 
By 1995 that number increased to 1,445. 

> Ohio opened its 29th prison in 
August, 1996. Noble Correctional Insti- 
tution cost $42 million to construct and 
was designed to cage 1,855 male prison- 
ers, “But we’ll have 2.300 by the end of 
February.” said warden Thomas Haskins. 
The prison received more than 9,000 
applications for the 449 jobs. Haskins 
says the annual payroll will be $21 mil- 
lion; that works out to an average of 
$46,770 per each of the 449 positions. 

> As of June 1996, Texas had 

75.000 prisoners out on parole. Of those, 
13,232 had outstanding warrants, mostly 
for failure to report or other minor tech- 
nical violations; 1,990 are considered 
“violent and dangerous.” 

> In 1990, 75 percent of Texas 
prisoners considered for parole were re- 
leased. In 1995 that figure plunged to a 
mere 18 percent. 

> The Texas Department of 
Criminal Justice (TDCJ) has 1,178 pa- 
role officers monitoring 75,000 parolees 
in 67 districts (as of June 1996) or an 
average of 64 parolees per caseload. 

> New Jersey ’s parole population 
has soared from 14,000 in 1985 to more 
than 43,000 in 1996. 

> The Pennsylvania DOC reports 
that prisoners (in crews of up to ten pris- 
oners supervised by one guard) working 
outside the prisons completed more than 

55.000 hours of “community work” (i.e. 
slave labor) in the first eight months of 
1996. If each prisoner were paid mini- 
mum wage, that would have been about 
a quarter million dollars. The PA DOC 
also claims to have saved $2.7 million 
during the first half of 1996 by using 
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prisoner labor on 140,000 work orders 
through in-house construction projects. 

> The CA DOC (CDC) and its 
guards’ union (CCPOA) have inces- 
santly trumpeted the increased violence 
in CA prisons in order to further their 
empire building goals and prod the state 
to build more prisons and hire more 
guards. But CDC statistics show that 
prisoner homicides occurred at a rate of 
1 per 1,200 prisoners in the 1970’s and 
a rate of only 1 per 12,500 prisoners in 
the 1990’s — more than a ten-fold de- 
crease in prisoner homicides. 

> California has built 19 prisons 
and one State University in the past de- 
cade, increasing the prison work force 
by more than 25,000 while higher edu- 
cation has lost 8,000 employees 
(according to a study by the Center on 
Juvenile Criminal Justice). 

> In the 1993-94 school year, 800 
Kentucky prisoners were enrolled in col- 
lege courses. As a result of Congress 
revoking Pell Grants for prisoners, there 
were only 25 Kentucky prisoners taking 
college classes in the 1996-97 school 
year. 

> According to a report: released 
by Educational Testing Service (spon- 
sored by the Fed. Dept, of Education), 
about two-thirds of prisoners have such 
poor reading and arithmetic skills that 
they are unable, to write a brief letter ex- 
plaining a billing error. The data come 
from a 1992 survey of a representative 
sample of 1,100 prisoners. 

> According to 1996 Justice De- 
partment estimates, there are about 6,500 
juveniles younger than 18 serving time 
in state prisons, more than 250 of them 
are 15 or younger. 

> The violent crime arrest rate for 
juveniles declined 4 percent in 1995. 
There were about 2.7 million arrests of 
people under the age of 18 in 1995. ■ 
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Notes from the Unrepenitentiary 


I n the last months of 1996, the 
court system in Israel legalized 
torture. Preventing “terrorist attacks” 
makes it necessary, the courts ruled, to 
use physical torture to extract informa- 
tion from Arab “suspects.” 

Fifty years ago the nazis used 
similar rationales to justify the dehu- 
manization of Jews and other “threats” 
to the Aryan state. From the founding 
of the state of Israel on invaded Pales- 
tinian land in 1948 to the present, it’s 
been clear that the Zionist solution to 
anti-Semitism is about as moral as the 
nazi “solution to the Jewish problem.” 
Settler colonialism can never provide a 
defense against oppression, just as geno- 
cide in any of its forms can never be 
anything but a colFin nail in the life of 
the human race. 

Yet waves of silence followed the 
Israeli court decision on torture, just as 
they have every new outrage of the 
Netanyahu regime. The Palestinian lib- 
eration struggle, having been weakened 
by the dismantling process barely dis- 
guised as the “Peace Accords,” cannot 
mobilize large numbers of international 
supporters. In the midst of daily con- 
tinuing aggression against the 
Palestinians (bulldozers further invade 
Palestinian land to spread new Jewish 
settlements; Israeli soldiers and civilians 
alike have carte blanche to shoot or beat 
Palestinians), I find the silence and in- 
action of my fellow Jews on the left in 
this country' to be particularly shocking 
and disheartening. In the 60’s. we and 
thousands of others protested and fought 
against the U S. government’s genocidal 
war against Viet Nam under banners 
proclaiming “no more genocide in my 
name.” We should raise the same slogan 
in loud protest against the Israeli state 
now. Until leftist Jews create an anti- 
zionist presence, zionism and the Jewish 
faith will continue to be confused with 
one another. 

The Jewish tradition in which I was 
raised was one that saw the human con- 
dition as indivisible. Passover was a 
celebration not only of the liberation of 
the Jews from bondage in the Pharaoh’s 
Egypt, but also of the struggle of Black 
people in the U.S. for civil and human 
rights, and for the liberation of all op- 


by Laura Whitehorn 

pressed peoples, we aren’t free until no 
one remains in chains, I was taught. 
Unfortunately, national and class 
privilege (since the majority of U.S. 
Jews are European, or, in the racial 
obsession of this society, white) have 
corrupted that fundamental tenet of 
Jewish tradition here. The result is 
that anti-Zionist, anti-racist Jews are 
a small minority among U. S. Jews. Not 
so different from the proportion of anti- 
racist whites to the overall white 
population in the U.S. 


T he court of appeals for the Dis- 
trict of Columbia Circuit held 
that Fed.R.Civ.P. 4(a)(6) allows the late 
filing of a notice of appeal where the 
party misses a filing deadline through 
no fault of their own. Eduardo Benavides 
sued the Bureau of Prisons under the 
Freedom of Information Act over their 
refusal to provide him with his medical 
records. 

After several years of litigation, and 
winning, the BOP still had not complied 
with a court order to produce the records. 
Benavides filed a motion requesting 
sanctions against the BOP, and in 1992 
the court denied the motion. Benavides 
never received the ruling because he was 
transferred to several different prisons. 
Benavides notified the court clerk of his 
new address as soon as he arrived at a 
permanent prison and inquired about the 
status of his motion, to which the court 
never replied. Several months later an 
attorney in an unrelated case told 
Benavides his motion had been denied. 
After the lawyer sent him a copy of the 
ruling Benavides filed a motion to re- 
open the period within which to file 
an appeal which had long since ex- 
pired. 

The district court denied the motion 
holding Benavides had not shown good 
cause for reopening the period for tak- 
ing an appeal. The court of appeals 
reversed and remanded. The appeals 
court held that Fed.R.Civ.P. 4(a)(6) au- 
thorizes district courts to permit the late 
filing of a notice of appeal where the 


No matter what the U.S. and Israel 
have been able to convince the U.N. to 
say, Zionism is still racism: state-sancti- 
fied oppression of Arabs by Israelis. It 
is not unlike the settling and coloniza- 
tion of South Africa by the Boers - a state 
based on apartheid, ultimately con- 
demned by the world community and 
overthrown by the African majority in 
favor of a democratic South Africa. Like 
the U.S. legal system’s death penalty, 
legalized torture in Israel needs to be 
condemned as the violation of interna- 
tional and moral law that it is. ■ 


party does not receive notice of judgment 
or order or it is received so late as to 
impair their ability to file a timely no- 
tice of appeal. The court noted that Rule 
4(a)(6) “does not require that the party 
seeking to file an otherwise untimely 
notice of appeal show ‘excusable neglect 
or good cause’ or any other facts in miti- 
gation of his tardiness. That is because, 
by supposition, his tardiness is not his 
fault.” If the movant is at fault the court 
may deny the motion. 

The court held Benavides was en- 
titled to relief because he inquired about 
the status of his motion when he noti- 
fied the clerk about his change of 
address. The court held that Benavides’ 
motion was filed within the time limits 
of the rule because the “seven day win- 
dow for filing the motion was never 
opened. 

“The seven day window for filing 
motions under Rule 4(a)(6) is opened 
only if and when a party receives notice 
of the entry of the judgment or order he 
seeks to appeal. The notice must be re- 
ceived ‘from the clerk or any party.’ In 
no case, however, may the window be 
opened more than 180 days after the 
entry of the judgment.” The court 
noted that in this case Benavides was 
not notified by either the clerk or by 
any other party, i.e., the US attorney. 
The court cites cases from other cir- 
cuits that have held the same. See: 
Benavides v. Bureau of Prisons. 79 F.3d 
1211 (DC Cir. 1996). | 


Late Notice of Appeal Allowed 
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Reader Mail 


Ctr for Advocacy of 
Human Rights Update 

Much has happened in recent 
months and I thought you should hear 
firsthand that The Center For Advocacy 
of Human Rights (CAHR) is in the pro- 
cess of being dissolved. For one thing. 
Little Rock Reed and I have gone our 
separate ways. Although he has indi- 
cated to me that he is finished with 
prisoners’ rights work, I really do not 
know what his future plans are. He is, 
however, still awaiting a decision from 
the New Mexico Supreme Court on his 
case. 

As for me, I believe I can do more 
to reform the present criminal justice 
system by continuing my teaching in the 
criminal justice department at the Uni- 
versity of New Mexico-Taos. 
Furthermore, I simply do not have the 
time to continue operating CAHR as I 
have just been elected President of the 
UNM-Taos faculty. In addition, I ex- 
pect to be offered the position of 
coordinator of the criminal justice pro- 
gram here at Taos within the next month. 
I hope you understand what a great op- 
portunity this is for me to really make a 
difference. 

Anyway, from now on, please save 
both your time and your stamps by not 
writing to us for assistance anymore. 

Unfortunately, Little Rock left a 
paperwork nightmare behind when he 
walked away from the organization and 
frankly, I haven’t even known where to 
begin to try and clean up the mess. Con- 
sequently, I have been recycling what I 
can and throwing away and burning the 
rest. Thus, if you write to CAHR, it is 
more than likely that your mail will end 
up unopened in the burning barrel. I 
am sorry but I just don’t know what else 
to do at this point. 

Peace in the struggle, 

— Deborah Garlin 

[Editor s Note: The CAHR had initiated 
theACA project (see PLN April, 1995). 
All correspondence on this topic should 
be directed to Eunice McAllister, 1100 
Skyland Dr. #P-2, Columbia SC 29210.] 


You Can Bank on It 

I would like to comment on an ar- 
ticle in your July ’96 issue [Prisoner 
Accounts Add Up], You reported that 
New York State closes an account and 
opens another for each prisoner at a lo- 
cal bank every time the prisoner is 
transferred from one prison to another.” 
This is not correct. 

Each NY prison maintains one bank 
account for all its “Inmate Funds.” That 
single account handles the funds of ALL 
prisoners in that prison. The DOCS at 
each prison then maintains individual it 
accounts” for each prisoner, but these 
“accounts” are strictly internal to each 
prison. Individual bank accounts for 
each prisoner are not maintained as re- 
ported in PLN. 

— R.D., NY Prisoner 

Editor ’s Reply: That article was 
based in part on a newspaper clipping. 
I thought that part of the article sounded 
implausible, but 1 assumed that “since I 
read it in the newspaper, it must be true. ” 
Goes to show you that you can 't believe 
everything you read. I should have 
known better. We at PLN .strive for ac- 
curacy; we want people to say they can 
believe facts that are published in PLN. 
1 appreciate you taking the time to 
straighten us out. 

Eyewitness News 
from Missouri 

This is the eyewitness account of 
what went down here at the Jefferson City 
Correctional Facility on August 10, 1996. 
At about three in the afternoon, a pris- 
oner in Four House was being seen on a 
[disciplinary] violation. The caseworker 
(guard) got loud with the prisoner and 
he stabbed her. She called for help and 
two more guards got stabbed. 

As fifty or more guards came to the 
aid of the other three guards, one or two 
gung-ho guards set in action a small riot 
with about ten prisoners who were just 
looking on. As of now nine guards and 
six prisoners have been put in the hospi- 
tal and we have been on lockdown. 


On August 11, the E-Squad came 
in and did a mass shakedown. For three 
days 5A hall (that is PC.) burned and 
flooded 5A hall and 5A school. As of 
now [August 13] the DOC is saying on 
TV that all is under control. General 
population is supposed to come off of 
lockdown tomorrow [August 141. 

Also, I have been on a hunger strike 
since July 3 1 to get a DNA test [to prove 
my innocence in the crime I was con- 
victed of]. As of this writing I have lost 
20 pounds and can no longer walk. 

— K.C., Missouri 

New Improved 
Chain Gang 

Just so you will know, contrary to 
many published reports nationwide, the 
chain gang HAS NOT been abolished in 
Alabama. They have simply stopped 
chaining the prisoners on the chain gang 
in groups of five. These prisoners are 
still individually chained for no other 
reason than humiliation and degrada- 
tion. 

These prisoners are still denied visi- 
tation, canteen privileges, adequate 
medical care, televisions, and any type 
of educational or self-help programs, all 
of which other prisoners in the system 
have access to. 

Back in the 1920’s, 30’s, and 40’s, 
black children in Alabama grew up play- 
ing a game called “chain gang.” It was 
something they simply grew up expect- 
ing to experience. How long will it be 
before black children of today will again 
be playing this “game?” 

It is sad to think that the chain gangs 
in Alabama may end only after some 
good white citizen notices their own chil- 
dren playing “chain gang.” To think that 
one day we may have to thank these 
white children for ending this aspect of 
our torture, and will then have to live in 
fear of what degradation it will be re- 
placed with. 

— F.P., Alabama 
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R ussian novelist Fyodor 
Dostoevsky wrote, "The degree 
of a civilization in society can be judged 
by entering its prisons and jails.” By the 
events which unfolded in Phoenix, Ari- 
zona during September, 1996. it is no 
doubt evident now to the world at large 
that America, and particularly Arizona, 
is now a very uncivilized, even barbaric 
society. 

On September 16, Bob Dole, the 
Republican contender for head ringmas- 
ter, came to town and surrounded himself 
with notable local clowns as they gath- 
ered in front of the “Big Top” of the 
Madison Jail Tent City. It was an ap- 
propriate photo-op site for the 
Republicans, since it is on the backs of 
the downtrodden that Republicans are 
carving out their political careers and 
padding their fortunes. [Editor 's Note: 
Ditto for the Demos.] In the background 
of this staged photo-op sprawled 1,500 
men and women caged like animals, ly- 
ing on steel bunks partially attired, 
sweating and dirty, and being held up to 
the cameras of the world. In the center 
ring of this media circus stood Sheriff 
Joe Arpaio, spouting into the cameras 
how his sadistic policies and degrading 
conditions were taking a bite out of 
crime. He boasted about “no coffee, no 
smoking, no adult magazines, no televi- 
sion” except for a Newt Gingrich lecture 
series on tape and the Weather Channel, 
the putrid green bologna sandwiches and 
making the men don pink underwear. “I 
want the inmates to hate jail so much 
they’ll never come back,” quipped 
Arpaio. “That’s why I’m known as 
America’s toughest Sheriff.’” 

Were it true that such mistreatment 
deterred crime or criminals, then perhaps 
there would be little to debate. Arpaio’s 
philosophy has less to do with deterring 
crime, however, than it does with self- 
promotion and publicity seeking. Dole’s 
campaign stop bears testimony to the 
efficacy of his showmanship. After the 
hoopla at the Big Top subsides, the blaz- 
ing sun sinks low, the cameras are packed 
up and Dole’s traveling circus rolls off 
in a cloud of dust. A different picture of 
the tent city emerges. Reality. 

Robert M. is a former tenant of the 
Madison Jail. He is a self-described al- 


The Circus Is in Town 

by Mr. Wolf 

coholic and a thief. He is a veteran of 
the armed forces who has known com- 
bat up close and personal. He has two 
years of college. For family reasons he 
requested that his full identity not be re- 
vealed. 

“The Madison Jail and its Tent City 
were a degrading and hostile place,” re- 
calls Robert. “It s like something out of 
those German concentration camp mov- 
ies. Everyone is starving all the time 
because the food is so disgusting and in 
such tiny servings. The guards treat you 
with complete contempt. It’s unbearably 
hot in summer and freezing in the win- 
ter.” 

Robert pauses a moment, a vacant 
stare fills his eyes, followed by a tight- 
ening of his jaw. “They rule by fear and 
intimidation. It s very easy to find your- 
self in a confrontation where several 
guards will beat you down. There is no 
accountability there. Arpaio knows the 
kind of abuses that happen, yet not only 
does he ignore them, he revels in it.” 

“It’s common knowledge at the jail.” 
says Robert, “that the guards routinely 
beat up on people. Everyone knows they 
murdered that guy Scott Norberg last 
May. Joe and his deputies operate like a 
street gang. They target the weak or 
defenseless and get a big thrill out of 
abusing them.” 

Scott Norberg was a pre-trial de- 
tainee. Eighteen hours after his arrest 
he was dead. He had been severely 
beaten by guards, a towel placed over his 
mouth, handcuffed to a restraint chair, 
and according to the autopsy report, there 
were several dozen stun-gun marks on 
his body. It is difficult to envision the 
sadistic scene as Arpaio’s guards tortured 
and killed him. Norberg’s family has 
filed a $4.5 million wrongful death suit. 

“I feel we were put in this position 
for a reason,” says Scott’s mother. Deena 
Norberg. She and husband Jaron both 
say the lawsuit is not about money, but 
about those who did this being held ac- 
countable, and about jail conditions and 
attitudes changing. 

Ask Arpaio about the incident and 
he’d likely say that Scott Norberg 
shouldn’t have got himself in jail, nor 
used drugs or alcohol, to begin with. 
Many have fallen prey to drugs or alco- 


hol and have later been able to conquer 
it and become productive citizens. Scott 
didn't have that chance. Joe and his 
henchmen made sure of that. 

The next big show under the Big 
Top was on September 20, when Arpaio 
unveiled his latest publicity stunt: the 
female chain gang. PIN has previously 
reported how Alabama’s prison commis- 
sioner, Ron Jones, was fired for 
announcing plans to implement a female 
chain gang. [See: Prisons Chief Fired 
Over Women in Chains, PLN, July , 96.] 

Arpaio selected fifteen women who 
were in disciplinary lockdown. The 
women were ordered to wear bright or- 
ange jumpsuits. black combat boots and 
orange baseball caps which had ‘Inmate” 
splashed across the brim in bold, black 
letters. They were then chained together 
and paraded before media from even 
part of the world who had all flocked to 
capture images of this latest circus act. 
It was a grand day for Arpaio. and a sad. 
disheartening day for America, espe- 
cially Arizona. 

“It was a circus,” said Donna 
Hamm, President of Middle Ground, a 
family prisoner rights advocacy group 
which staged a protest along the route 
of the female chain gang. “We’re all for 
prisoners working on legitimate work 
projects, but this was a zoo. They did 
not have to be chained to pick up ciga- 
rette butts or bag up some weeds. It was 
all a big show to make people look down 
on these poor people.” 

One of the women told a BBC re- 
porter, “This is the most humiliating and 
degrading day of my life.” 

Arpaio’s position is, “Then don’t 
come to jail.” It is a sentiment appar- 
ently shared by a large segment of the 
community, since recent polls indicate 
that Sheriff Joe has an 85% approval 
rating. But does abuse, brutality and 
humiliation deter law breakers, or does 
it serve only the self-interests of Arpaio, 
Dole, Arizona governor Fife Symington 
and others who exploit the captives to 
further their political careers? 

“My entire time spent at the jail,” 
says Robert, “was centered around raw 
survival. There was no opportunity for 
counseling or getting any help for my 
alcoholism. And just like all those pris- 
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oners who were interviewed when Dole 
was at the Tent City said, it was terrible, 
and they never wanted to come back. I, 
too, felt exactly the same when I was 
there. But once such a negative experi- 
ence is over, there’s a price to pay. just 
like a lot of vets from ‘Nam will tell you. 
I began drinking again the third day I 
was out. Within two months I was rear- 
rested on another theft and back at the 
jail. All around me in the months that 
followed, the guys I’d been locked up 
with the first time were returning. I’d 
say at least 75 percent come back after 
getting out of there. It’s disgusting! All 
that mistreatment and humiliation for 
nothing. It’s just a look good Joe show.” 


Robert is angry now, at himself, yes, 
with good cause, but also at a system 
which is devoid of basic dignity, a sys- 
tem which abuses those who are socially 
or economically disadvantaged. He is 
angry at Arpaio, who he sees as a dema- 
gogue, and at politicians who are 
misleading the public. 

Robert had no realistic opportunity 
for rehabilitation in Arpaio ’s tent city. 
Maybe at some point in the future he’ll 
have that chance. 

Arpaio’s brand of circus-style justice 
levied a steep price on the Norberg fam- 
ily, the loss of their son. Scott will never 
have the chance to turn his life around. 
Ever. ■ 


Kansas Prisoners Lose 
Welfare Fund Suit 

federal district court in Kan- 
as held that state prisoners 
were not entitled to injunctive relief re- 
garding how money from the Inmate 
Benefit Fund (IBF) was spent by the 
DOC. Kansas state prisoners filed a class 
action suit challenging how the Kansas 
DOC spends money generated by pris- 
oner phone calls (in the form of 
kickbacks from the phone companies) 
that is deposited in the IBF. The IBF re- 
ceives about $ 1 million a year in phone 
kickbacks. The DOC uses some of the 
money to pay for a Victim Notification 
Program and a video imaging system 
that allows computers to generate 
graphic images of prisoners. Almost 
$250,000 is spent on these two projects 
annually. 

The prisoners claimed that use of the 
funds for these projects, which provided 
no benefit to prisoners, deprived them 
of their due process right to use of the 
funds. The court rejected all the claims. 
Analyzing the relevant Kansas statutes 
the court held that no due process lib- 
erty interest accrued to the prisoners. 
“Given the plain language and the alter- 
native construction of the amended 
statute, no reasonable reading gives rise 
to a legitimate expectation that all ex- 
penditures from an inmate benefit fund 
must in some way directly benefit in- 
mates.” 

The court distinguished this case 
from Washington v. Reno , 35 F.3d 1093 
(6th Cir. 1994) [PLN, March, 1995] 
which held that federal prisoners were 
entitled to an injunction enjoining the 
BOP from using prisoner trust funds to 
pay for a phone security system. That 
case was based on specific federal 
statutes limiting how the funds were 
used. “No such statutory restriction is 
identified or discerned in the Kansas stat- 
utes.” 

In making its ruling the court noted 
it was based solely on federal law, it ex- 
pressed no opinion as to whether the 
Kansas DOC was violating any state 
laws. Readers should note that chal- 
lenges to the use of IBF funds will depend 
almost entirely on state statutes that limit 
or direct how the funds are used. See: 
Arney v. Simmons, 923 F. Supp. 173 
(1996). H 


Stunning Revelations 

by Adrian Lomax 


R ecently Governor Thompson 
signed into law a bill permit- 
ting prisoner chain gangs in Wisconsin. 
In a high-tech twist on the old Southern 
chain gangs, Thompson’s program in- 
cludes requiring prisoners to wear 
electrical stun belts in addition to being 
chained at the ankle. 

When activated, the stun belt sends 
a fifty thousand volt charge through the 
prisoner for eight seconds, totally inca- 
pacitating him. The electrical charge 
often causes prisoners to urinate and 
defecate on themselves. In other states, 
use of the stun belts has triggered heart 
attacks. One of the persistent problems 
with the stun devices is inadvertent ac- 
tivation. Prison guards supervising 
prisoner crews have accidentally trig- 
gered the belts, shocking prisoners 
without cause. 

The use of these devices is so cruel 
that Amnesty International is vigorously 
opposing the practice, decrying the use 
of stun belts as torture. Michael Heflin, 
midwest regional director of Amnesty 
International, spent a week in Madison 
recently lobbying against the introduc- 
tion of stun belts in this state’s prisons. 

As a part of his efforts to educate 
the public about the cruelty of stun belts, 
Heflin appeared June 20, 1996, on a talk 
show aired by Wisconsin Public Radio. 
I heard on that program the most aston- 
ishing argument to date in the stunbelt 
controversy. A prison guard called the 
show to argue that the use of stun belts 
is actually safer for prisoners because, 
through use of the electronic device, pris- 


oners can be restrained without suffer- 
ing the broken bones and missing teeth 
that routinely accompany the traditional 
practice of disobedient prisoners being 
manually restrained by a goon squad of 
guards. 

1 can attest from experience that 
beating prisoners into submission is stan- 
dard procedure for prison guards. It’s 
still jarring, though, to hear a guard him- 
self argue that we need to resort to 
incapacitating inmates with fifty thou- 
sand volt electrical shocks, not because 
the inmates are dangerous, but because 
our prison guards are such out of control 
thugs that they can’t be trusted to handle 
prisoners without resorting to outrageous 
levels of violence. 

As it happens, recent events have 
demonstrated how completely unneces- 
sary chain gangs are, with or without stun 
belts. Heavy rainfall the week of June 
24th caused flooding throughout the 
Madison area. Because of its unique 
geography, the Belle Isle area of 
Monona is particularly susceptible to 
high water. The Department of Cor- 
rections brought minimum security 
prisoners from the nearby Oakhill 
Correctional Institution to assist Belle 
Isle residents in piling sandbags. There 
were no chains, no stun belts, no escapes 
and no incidents. The flood walls got 
built. Aside from tormenting people, the 
only real purpose of the chain gangs is 
to allow cheap-shot politicians like 
Tommy Thompson to attract votes with 
endless rhetoric about being tough on 
prisoners. ■ 
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PLRA IFP Provision 
Applied Retroactively 

T he court of appeals for the ninth 
circuit held that 28 U.S.C. § 
1915(e)(2), which allows courts to dis- 
miss prisoner suits that have been filed 
In Forma Pauperis (IFP) at any time if 
determined to be frivolous, can be ap- 
plied retroactively to appeals pending at 
the time the statute was created on April 
26, 1996, w ith the passage of the Prison 
Litigation Reform Act (PLRA). 

Chester Marks, an Arizona state 
prisoner, filed suit claiming violation of 
his eighth amendment rights after be was 
not provided with a contact lens solu- 
tion kit for a week. The district court 
dismissed the suit as frivolous under 28 
U.S.C. § 1915(d). Marks filed his ap- 
peal notice on April 25, 1996, and was 
granted IFP status. 

The court held that the PLRA’s 
change of the IFP statute did not impair 
any substantive rights of prisoners but 
only affected their ability to maintain IFP 
appeals. “We conclude that Section 
1915(e)(2) is a procedural rule which 
raises no retroactivity concerns under 
Landgrafv. USI Film Products , 511 U.S. 
244, 114 S.Ct. 1483 (1994). We hold 
that Section 1915(e)(2) applies to all 
appeals pending on or after April 26, 
1996, regardless of when the complaint 
or notice of appeal was filed.” The court 
dismissed Marks’ appeal for failing to 
state a claim upon which relief could be 
granted. See: Marks v. Solcum, 98 F.3d 
494 (9th Cir. 1996). ■ 

Third Circuit Rules that 
PLRA Doesn’t Apply to 
Habeas 

T he court of appeals for the third 
circuit held that the Prison Liti- 
gation Reform Act’s (PLRA) provision 
that prisoner litigants pay the filing fee 
for civil actions does not apply to habeas 
corpus petitions. The court gave an ex- 
tensive discussion to the history and 
intent of the poorly drafted PLRA. The 
court concluded that the PLRA’s fee re- 
quirements do not apply to habeas corpus 


petitions. Thus, litigants can file the tra- 
ditional in forma pauperis application for 
the waiver of docketing on appeal fees. 
The court agreed with the second and 
seventh circuits in this issue. See: Mar- 
tin v. U.S.. 96 F.3d 853 (7th Cir. 1996) 
and Reyes v. Keane, 90 F.3d 676 (2nd 
Cir. 1996). This ruling also effectively 
overrules Van Doren v. Mazurukiewicz, 
935 F. Supp. 604 (ED PA 1996) which 
had held that the PLRA did apply to ha- 
beas proceedings. See: Santana v. United 
States, 98 F.3d 752 (3rd Cir. 1996). ■ 

PLRA Doesn’t Apply 
Retroactively to Special 
Masters 

A federal district court held that 
/"\provisions of the Prison Litiga- 
tion Reform Act (PLRA) limiting 
payment to special masters and requir- 
ing that such payment be borne by the 
federal judiciary, were not retroactive and 
did not apply to masters appointed be- 
fore its enactment on April 26, 1996. 

Federal courts sometimes appoint 
special masters to oversee court orders 
and consent decrees in complex institu- 
tional reform litigation. This case 
involves a class action suit challenging 
conditions of confinement at the Pelican 
Bay State Prison. After the court ruled 
in the prisoners favor in Madrid v. 
Gomez , 889 F. Supp. 1146 (ND CA 
1995) the court appointed Thomas 
Lonergan as a special master to oversee 
implementation of the court’s injunction. 

After passage of the PLRA the de- 
fendants moved to modify the court’s 
order of reference setting Lonergan’s pay 
at $ 1 25 an hour with the defendants bear- 
ing the cost. The court denied the 
motion, holding that Section 802 of the 
PLRA, codified at 18 U.S.C. § 3626, 
cannot be applied retroactively to spe- 
cial masters appointed before its 
enactment. Moreover, the PLRA applies 
only to “prospective relief ’ in cases and 
appointment of a special master does not 
constitute “relief’ for PLRA purposes. 

The court was also critical of the 
PLRA’s fee shifting of the special 
master’s pay to the judiciary by noting it 


“relieves a culpable litigant of a signifi- 
cant financial burden required to cure its 
own constitutional violations, and in- 
stead imposes that obligation upon the 
federal courts.” See: Madrid v. Gomez , 
940 F. Supp. 247 (ND CA 1996). ■ 

PLRA’s IFP Provisions 
Violate Equal Protection 

A federal district court in Iowa 

/Afield that the In Forma Pauperis 
(IFP) provisions of the Prison Litigation 
Reform Act (PLRA) are retroactive and 
violate the equal protection clause of the 
fifth amendment. Section 804(d) of the 
PLRA created a new subsection to the 
IFP statute which allows indigents to file 
suit without full prepayment of filing 
fees, 28 U.S.C. § 1915(g), which states 
that prisoners will be denied IFP status 
if three lawsuits they have filed have ever 
been dismissed on grounds of being 
frivolous, malicious or failing to state a 
claim. The only exception is if the pris- 
oner is claiming imminent danger of 
serious physical injury. Everett Lyon, 
an Iowa state prisoner, attempted to 
file suit but his suit was dismissed 
pursuant to the three dismissal rule 
of the PLRA because prior to the 
statute’s enactment he had had 
three suits dismissed as frivolous. 
Lyon then challenged the constitution- 
ality of section 1915(g). 

The court agreed with Green v. 
Nottingham , 90 F.3d 415 (10th Cir. 
1996) that § 1915(g) could be properly 
applied retroactively to lawsuits dis- 
missed prior to the PLRA’s enactment. 

The court then went on to hold that 
section 1915(g) violates the equal pro- 
tection clause because it treats indigent 
prisoners seeking IFP status differently 
from those who do not. Prisoners have 
a fundamental right of access to the 
courts and § 1915(g) burdens the ability 
of affected prisoners to file constitutional 
claims, other than those involving seri- 
ous, imminent injury', in federal court. 
The court rejected arguments by the state 
of Iowa and the U.S. department of jus- 
tice that the prison grievance system and 
state courts are adequate substitutes for 
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being able to vindicate federal constitu- 
tional rights in federal court. 

“The court concludes that requiring 
this class of inmates, who would other- 
wise qualify for IFP status, to prepay the 
full filing fee places a substantial restric- 
tion on ‘ these inmate’s ability to bring 
a new civil action and constitutes a sub- 
stantial burden on their fundamental 
right of access to the courts.” In doing 
so the court applied the “strict scrutiny” 
test of Plyler v. Doe, 457 U S. 202, 102 
S.Ct. 2382 (1982). The court held that 
the government had failed to show a 
compelling interest in denying IFP sta- 
tus only to indigent prisoners who have 
filed three or more frivolous actions in 
the past. Therefore, § 1915(g) was held 
unconstitutional under the equal protec- 
tion clause of the fifth amendment. See: 
Lvort v. Vandekrol , 940 F. Supp. 1433 
(SD IA 1996). ■ 

South Carolina Consent 
Decree Terminated Under 
PLRA 

T he court of appeals for the 
fourth circuit upheld the termi- 
nation of a consent decree pursuant to 
the Prison Litigation Reform Act 
(PLRA) and rejected challenges to the 
constitutionality of the PLRA. In 1982 
South Carolina prisoners filed suit chal- 
lenging conditions of confinement 
throughout the state prison system. In 
1986 the parties settled the suit by en- 
tering into a consent decree governing 
overcrowding, health care, educational 
services, food, visits, etc. 

The PLRA was passed on April 26, 
1996, and allows for the immediate ter- 
mination of consent decrees entered 
before its passage, see 18 U.S.C. § 
3626(b)(2). The state of South Carolina 
filed a motion to terminate the decree 
under this PLRA provision. The pris- 
oners responded claiming that the 
PLRA's termination provision was un- 
constitutional. The district court rejected 
this claim and in an unpublished ruling 
terminated the decree. On appeal the 
U.S. department of justice intervened to 
defend the constitutionality of the PLRA 
while the Legal Aid Society of New 
York, the Youth Law Center, Fluman 
Rights Watch and the National Women’s 
Law Center filed a joint friend of the 
court brief on behalf of the prisoners. 
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In short order the appeals court dis- 
posed of the prisoners’ arguments 
challenging the constitutionality of the 
PLRA. The court held that “the term 
‘federal right’ as used in § 3626(b)(2) 
does not include rights conferred by con- 
sent decrees providing relief greater than 
that required by federal law.” 

The court held the termination pro- 
vision does not violate the separation of 
powers doctri ne which prohibits congress 
from interfering with courts’ judicial 
power to render dispositive judgments by 
holding that consent decrees are not a 
"final judgment” for separation of pow- 
ers purposes. The court admitted the 
PLRA amends the applicable law but did 
not violate the separation of pow ers doc- 
trine by dictating a rule of decision 
because what was at stake was the dis- 


trict court’s ability to award relief under 
a consent decree which was greater than 
that required by the constitution. 

The court also rejected the prison- 
ers’ claim that the termination provision 
violated their rights of equal protection, 
access to the courts and due process. 
Having unsuccessfully fought the termi- 
nation of the consent decree it remains 
unclear where South Carolina prisoners 
go from here. Do they reinstate the ini- 
tial suit, file a new one or simply file 
individual suits for money damages. 
Readers should note that this is the first 
circuit court ruling to discuss the legal- 
ity of the PLRA’s termination provision, 
while several district courts have held it 
unconstitutional. This issue will likely 
wind up before the supremecourt. See: Plyler 
v. Moore, 100 F.3d 365 (4th Cir. 1996)' ■ 


The Rosenberg F und for C hildren 

by Carol Carvalho, RFC Director of Grantmaking 


T he progressive community needs 
to support activists, prisoners 
rights advocates and political prisoners 
who risk their lives and economic secu- 
rity for causes of peace, justice, protection 
of the environment and equal rights. The 
Rosenberg Fund for Children (RFC) was 
created to provide for some of this sup- 
port. It provides for the educational and 
emotional needs of children whose par- 
ents have been harassed, injured, 
arrested, imprisoned, fired or killed be- 
cause of their progressive activities and 
who, therefore, are no longer able to ad- 
equately care for their children. If you’ re 
being persecuted in prison because you 
are working for prisoner’s rights or 
prison reform and you have children, you 
may fall within the RFC’s guidelines. 
The RFC pays progressive-minded pro- 
fessionals and institutions, chosen by the 
parents or guardians, to provide children 
with therapy and educational, physical 
and other similar activities. 

Since 1990, the RFC has provided 
advice and funding to meet these needs 
within the progressive community. Rob- 
ert Meeropol, the RFC’s founder and 
Executive Director, is the child of Ethel 
and Julius Rosenberg, who were impris- 
oned and then executed in 1953 for 
conspiring to give the “secret of the 
atomic bomb” to the Soviet Union. As a 
child he experienced the kinds of prob- 
lems the RFC’s beneficiaries face and 


benefited from the support of progres- 
sive communities and institutions. 

The RFC has helped many political 
prisoners and prison advocates by help- 
ing them care for their children. These 
political prisoners, such as members of 
the Puerto Rican Independence Move- 
ment and targets of COINTELPRO 
along with others have struggled for eco- 
nomic and social justice and have paid a 
staggering price for their actions. The 
RFC lessens the burden on these indi- 
viduals by helping their children realize 
that there are others in this country who 
face these same challenges. This real- 
ization helps the children lead happier 
lives and be better able to cope with hav- 
ing a parent imprisoned. 

By providing emotional and educa- 
tional programs for children, the RFC is 
filling a gap in the network of support 
resources available to individual activ- 
ists. Support services such as legal 
counsel, technical assistance, training, 
and umbrella organizations have offered 
issue related help. But, until the RFC, 
no organization sought to link progres- 
sive providers with activists and their 
children. The RFC has grown rapidly 
since 1990 because it channels funds di- 
rectly to activist families on the front 
lines of dozens of progressive struggles. 

For more information contact the 
RFC at 413-739-9020, 1 145 Main Street, 
Suite 408; Springfield, MA 01103. ■ 
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Corcoran Prison Cover-up 

by W Wisely 


O n October 7, 1994, former 
California prison guard Rich- 
ard Caruso decided he had enough. The 
frequent shooting of prisoners forced into 
fights staged, then covered up, by guards 
at Corcoran prison’s Security Hous- 
ing Unit (SHU) weighed on his 
conscience. So, Caruso gathered evi- 
dence of the abuse and arranged to pass 
it to the FBI. 

At 10 a m. two FBI agents met 
Caruso at his home. They had to move 
fast because Jim Brown, Assistant Di- 
rector of the Department of Corrections, 
and the man in charge of the agency’s 
internal investigations, had threatened 
Caruso. “I understand you have stolen 
state property (referring to the log books 
and prisoner files Caruso took) and 
that you’re going to meet with the 
FBI and turn it over to them,” Caruso 
recalled Brown saying in a telephone call 
the day before. Brown then reportedly 
said, “You’re not turning over a 
motherfucking thing.” 

As Caruso and the federal agents left 
the house, two state cars screeched to a 
halt just outside. Special Sendees Unit 
(SSU) investigators rushed forward. 
'Where are you taking him?” an inves- 
tigator demanded. 

“You don’t need to know,” one of 
the FBI agents replied. “We’re handling 
this investigation and you need to back 
off.” But. the SSU wouldn't be put off so 
easily. 

As Caruso and the FBI drove off, 
the state cars followed. The SSU gave 
chase at speeds up to 90 mph for over 45 
miles. Once Caruso and the agents were 
inside FBI headquarters in Fresno, SSU 
investigators burst into the lobby de- 
manding that Caruso and the evidence 
be turned over to them. After the super- 
vising FBI agent threatened to arrest 
them, the prison investigators left empty 
handed. Caruso was interviewed for five 
hours by the FBI. 

Since Corcoran prison opened in 
1988, more than 50 prisoners have been 
shot by guards for fighting. Seven of 
those prisoners died. In 1989, the rate 
of assaults at Corcoran was more than 
five times greater than that of the state 
prison system according to CDC records. 
[PLN, Nov. ’96.] 


Prison officials “don’t want the vio- 
lence to stop,” said Steven Rigg, a 
lieutenant at Corcoran from 1988 to 
1995. “They want to (use the violence 
to) convince the public that we need 
more money, more prisons and more 
security.” When Rigg complained to 
then-warden George Smith about the 
unnecessary use of force against pris- 
oners in 1993, he was told he could be 
fired or transferred if he didn’t keep his 
mouth shut. 

In fact, the CDC routinely claims 
prisoner violence is on the rise to justify 
never ending demands for more and 
more tax dollars from the Legislature. 
On August 30, 1995, Director James 
Gomez asked for money to build six new 
prisons to “forestall this public safety 
crisis” of increasing “violence rates in 
the prison system.” 

In its five-year plan for 1993-1998, 
the Department asked for $2.26 billion 
to build an additional 15 new prisons 
because of “the potential for violence and 
injury to (prisoners) and staff” caused by 
overcrowding. In its 1996-2001 five- 
year plan, the Department ominously 
warned that “the consequences of not en- 
acting the 1996 Program (of building six 
new prisons) will be the creation of 
conditions where violence and the 
potential loss of life and property will 
escalate.” The guards union backs the 
Department in their requests for more 
money. 

In current contract bargaining ses- 
sions, the California Correctional Peace 
Officers Association, which represents 
the state’s 27,000 prison guards, cited 
stories of violence at Corcoran as 
grounds for increased pay and benefits 
according to a recent report in the San 
Francisco Chronicle. 

“The chronic complaint of the union 
is that prisons are dangerous and we need 
to have a lot of attention paid to safety 
equipment and staffing,” an official who 
declined to be identified said. “They 
have said that specifically about 
Corcoran.” It seems, however, that only 
violence directed toward prisoners by 
prison guards is escalating. 

On June 21, 1995, 30 Corcoran 
guards stood waiting in steel-toed boots, 
bulletproof vests, riot helmets with vi- 


sors, metal side batons and dark para- 
trooper style jumpsuits for the arrival of 
a busload of 36 chained and shackled 
prisoners transferred from Calipatria. 
The prisoners, mostly black, were 
jerked from the bus one by one, then 
repeatedly beat, kicked and choked. 
Guards stomped-their Testicles, stood 
on the back of their necks and forcibly 
sheared their braided hair off. \PLN, 
Sep. ’95.] 

Since Corcoran SHU opened, pris- 
oners have been forced to go through 
similar gauntlets upon arrival. This one 
was particularly violent because Associ- 
ate Warden Bruce Ferris spread a false 
rumor that prisoners on that bus stabbed 
a guard at Calipatria then hid knives in 
their hair. Disciplinary action was taken 
against a number of guards and supervi- 
sors, but all of those decisions are being 
appealed and some staff have already 
been reinstated. [PLN, Nov. ’96.] 

Officially, the reason for increased 
violence in Corcoran SHU is Gomez’ 
policy of forced integration. Known en- 
emies are housed on the same tier and 
released to the same yard for exercise. 
The SHU yards are smaller than a regu- 
lation handball court and sometimes 
twenty men share the small space. No 
warning shots are fired in the SHU and 
lethal force is used to stop simple fist 
fights. 

SHU guards intentionally stacked 
tiers with rival gang members and 
known enemies. They delayed yard re- 
lease until guards from other areas of the 
state’s largest prison could arrive for the 
show. Bets were placed on the combat- 
ants and one former guard. Pio Cruz, 
liked to call the action like a sports an- 
nouncer at a prize fight before grabbing 
a rifle and shooting according to tran- 
scripts of the internal investigation at the 
prison posted on the Internet. In tele- 
vised interviews, Gomez stubbornly 
continues to defend his integration 
policy. 

“On April 2, 1994, Preston Tate, a 
25-year old street gang member from Los 
Angeles, was shot in the skull ana killed 
by a guard in Corcoran SHU. On a 
grainy videotape replayed across the na- 
tion on nightly television news shows 
recently, a nervous Tate and his cellmate 
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are shown walking out to the exercise 
yard. Moments later, two rival gang 
members from Southern California walk 
onto the yard and attack. The four pris- 
oners roll around for several seconds 
then shots are fired. 

Caruso found two versions of the 
incident report on the Tate killing. One 
states that Tate held a weapon and was 
the aggressor in the fight and the sec- 
ond report says another prisoner was 
armed. There were no weapons and the 
video clearly shows Tate was not the 
aggressor. Still, a shooting review board 
appointed by Governor Pete Wilson 
cleared the guard who fired the fatal shot 
of any wrongdoing. 

“The things that were wrong with 
Corcoran — the integrated yard policy, 
the unfettered discretion given to of- 
ficers, the acceptance of acts of 
incredible brutality — all came to- 
gether in that moment when Tate was 
killed.” said Catherine Campbell, the 
lawyer for Tate’s family. “People who 
wouldn’t leave the ranks for anything 
left the ranks for this. It was too bla- 
tant.” 

Caruso and his family were threat- 
ened by prison staff because he 
cooperated with the FBI in the ongoing 
federal investigation into brutality at 
Corcoran prison. Caruso left Corcoran 
in July 1995 for Solano prison where a 
supervisor called him “the rat that 
brought down Corcoran, ” Caruso’s com- 
plaints about harassment were ignored 
by the Department and he was forced 
to take a leave of absence in March 1996. 

Rigg also left Corcoran and now 
works as a lieutenant at High Desert 
prison in Susanville. Unfortunately, the 
brutality and corruption exposed at 
Corcoran are not limited to that prison 
and the number of prison staff with the 
good character to speak out against such 
abuse seems to be limited. “If that 
sonofabitch (Caruso) had been working 
here I would have fired him,” said a ser- 
geant at Lancaster prison after 
newspaper accounts circulated about 
Caruso’s cooperation with federal 
agents. 

The federal investigation and civil 
lawsuits have brought California prison 
officials increased attention. Attention 
they do not welcome. State lawmakers, 
bullied for years by the guards union and 
prison officials into mortgaging 
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California’s fuiurc to build the biggest of guards and prison-officials is true, 
prison system in the world, seem already there may be repercussions within the 
less likely to approve bills for new prison Department ranging from the prison yard 
construction in the wake of the growing at Corcoran to its headquarters in Sac- 
Corcoran scandal. If the sworn testimony ramento. ■ 

Tennessee Jail Overcrowding Is State’s Fault 


T ennessee is now spending over 
$100 million a year to house 
state prisoners in county jails - a 14% 
increase from the previous year. Despite 
7,350 prison inmates being double- 
celled, state prisoners still overcrowd jails 
because the state has no room for them. 

As of July 19, 1996, 2,056 felons 
were in jails waiting for prison beds to 
open up. Jails also held 3,409 people 
awaiting trial for felonies and 3,297 con- 
victed felons with 1-6 year sentences that 
were sentenced to serve their time in 
county jail instead of prison. 

The counties are paid by the state 
for the convicted felons in their jails, in- 
cluding those sentenced to do their time 
in the jails. 

Nancy Menke, a top advisor to Gov- 
ernor Don Sundquist, doubts the cost of 
housing prisoners in jails has peaked, 
saying “it is hard for me to say that the 
cost of anything related to corrections 
will peak until we quit incarcerating fel- 
ons.” 

Since 1986 seven new prisons have 
opened and the state has spent almost half 
a billion dollars on prison construction 
and expansions. 

Two prisons, each to hold about 
1,500 prisoners, are due to open within 
two years - one in 1997 and one in 1998 
- and a prison that will hold about 2,600 
prisoners is to open in two years in Lau- 
derdale County. Scheduled expansions 
at three prisons will add 744 beds, and 
more double-celling at three other pris- 
ons will add space for 476 prisoners. 

The chairman of the legislature's 
Corrections Oversight Committee, Sena- 
tor Jim Kyle, said that by state prisoners 
being housed in jails it. in effect, consti- 
tutes a separate prison system and “it is 
a deterrent for someone to know if they 
misbehave they are going to be taken out 
of a jail at home where they can have 
visitors and see people and be sent to a 
state prison where they know their fam- 
ily can’t get there.” 

Tougher and longer sentences 
sought by the public is going to cost. 


Taxpayers will have to continue to shell 
out more money to house prisoners. 

Tennessee’s prison population has 
already almost doubled in just 8 years 
and projections for future needs indicate 
that all of the newly created prison space 
still will not be enough. The projections 
say that the state will still need 3.000 
more beds by 2004. 

Rutherford County Sheriff Truman 
Jones blames the state for not acting 
faster in building prisons and says that 
“keeping state prisoners is a major prob- 
lem.” The Rutherford jail is at almost 
double its capacity of 108, with prison- 
ers even being housed in what is 
supposed to be a recreation room. 

According to Chuck Fisher, direc- 
tor of jail inspections for the Tennessee 
Corrections Institute, 24 jails have un- 
dergone major renovations and 24 new 
jails have been built, all since 1987. 

The overcrowded jail situation is 
also hampering police operations. Stings 
and mass arrests have had to be modi- 
fied or curtailed because of the lack of 
jail space. 

Sgt. Melvin Brown of the Metro 
crime suppression unit said “the Police 
Department has the ability to make mass 
arrests using undercover officers ... and 
has done so successfully in the past, but 
cannot do what its capable of because of 
the lack of availability of adequate jail 
space to house offenders.” 

It is the DOC’s goal to eliminate the 
backup of state prisoners in county jails. 
Whether they will be able to accomplish 
this goal is another matter. 

Housing state prisoners in jails, even 
temporarily, risks dangers and lawsuits, 
as well as denies prisoners any signifi- 
cant rehabilitation or training. 

Many rural counties don’t have the 
manpower to handle a serious disruption 
in the jails, and its likely that over- 
crowded jails will cause the prisoners to 
start suing counties again over the con- 
ditions. ■ 

Source: The Tennessean 
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Resources and Reviews 


Prison Health 
Report Issued 

The National Institute of Justice, a 
branch of the Department of Justice, has 
published a 125 page booklet titled 
“Managing Prison Health Care and 
Costs.” The book provides an overview 
of rising prison health care costs with 
national examples of various cost con- 
tainment strategies. The book is aimed 
primarily at prison administrators and 
legislators. 

While the bulk of cost containment 
efforts focus on negotiating lower prices 
for pharmaceuticals; hiring staff physi- 
cians; reviewing cost bills; reducing 
prices for purchased hospital services, 
etc. Other sections focus on reducing 
utilization of health care services by 
charging access fees to prisoners (AKA 
“co-payments”). The book discusses 
various court rulings dealing with medi- 
cal access fees. As a practical matter the 
book dryly notes that: “The risk of an 
across the board co-payment requirement 
is that prisoners may be dissuaded from 
seeking necessary treatment or from 
seeking treatment early enough to avert 
higher cost treatments later. If co-pay- 
ment policies do indeed result in more 
expensive treatment because earlier at- 
tention was not sought, they may be cost 
ineffective.” 

The book analyzes the co-payment 
system in Nevada noting the collection 
rate of the $4 fee was 52%. While the 
amount of money collected from such co- 
payments averaged $11,088 a year 
between 1983 and 1993, this represented 
.3% of the Nevada DOC’s medical bud- 
get. Nevada prison officials credited the 
fee with reducing medical utilization by 
prisoners by 50% DOC wide. One Ne- 
vada DOC administrator was quoted 
saying the amount collected is mislead- 
ing because “given the small volume of 
revenue collected, an inordinate amount 
of staff time is involved in collecting the 
co-payment charges.” 

An interesting side note. Chase 
Riveland, former boss of the Washing- 
ton DOC is a member of the advisory 
board that wrote this book. Despite the 
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book’s findings on medical co-payments 
in 1995 Riveland had legislation introduced 
to charge prisoners a $3 medical fee each 
time they sought medical attention. 

Anyone interested in prison health 
care will find the book interesting and 
informative. The book is available at no 
cost from: U.S. Dept of Justice, Office 
of Justice Programs, National Institute 
of Justice, Washington D C. 20531. 

Books from 
Anderson Publishing 

The following books are published 
by Anderson Publishing, P.O. Box 1576, 
Cincinnati. OH 45201-1576. 1-800-582- 
7295. 

Constitutional Rights of Prisoners , 
fifth edition, is an 804 page book by law 
professor John Palmer. The book exam- 
ines the history, evolution and current 
state of prisoner rights, with extensive 
case citations. Organized into thirteen 
chapters Palmer examines the use of 
force; right to visitation, association, 
mail and phones; segregation, disciplin- 
ary hearings; legal services (this section 
includes an extensive discussion on 
jailhouse lawyers); religion; parole; the 
liability of prison officials; medical care; 
rehabilitation; conditions of confinement 
and more. 

This book differs from Dan 
Manville’s “Prisoners’ Self Help Litiga- 
tion Manual” in that it does not contain 
“how to” information on how to actu- 
ally litigate a case in court, nor does it 
discuss legal procedure beyond a brief 
overview of the legal system in general. 

The actual discussion of prisoner 
rights occupies the first 285 pages of the 
book. In an extremely useful feature, the 
book reprints all the major U. S. supreme 
court decisions, with footnotes omitted, 
relating to prisoner rights issues. Some 
58 rulings. This is very convenient, es- 
pecially to litigants who may not have 
direct or ready access to a law library 
with the relevant cases. This feature 
alone makes the book worth having. 

The book also includes the Ameri- 
can Bar Association (ABA) standards for 
the rights of prisoners: ABA standards 
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for criminal justice-legal standards for 
prisoners; the constitution; the European 
convention on human rights; European 
prison rules and the United Nations Stan- 
dard Minimum Rules for the Treatment 
of Prisoners. Overall this text is an ex- 
cellent addition to any library. Cost 
$43.95. 

Corrections in the Community, by 
Edward Latessa and Harry Allen is a 473 
page college textbook giving an overview 
of criminal sanctions other than prison, 
such as probation, home detention, com- 
munity' services, etc. The authors’ 
underlying theme is that prisons gener- 
ally do more harm than good and efforts 
should be made to minimize the number 
of people subjected to it. Cost $34.95. 

World Criminal Justice Systems: A 
Survey by Richard Terrill is a 472 page 
book examining the criminal justice sys- 
tems of France, England. Sweden, Russia 
and Japan. In that respect the title is 
misleading as all five countries are in- 
dustrialized bourgeois democracies that 
have more in common with each other 
than with, say, Bolivia, Zaire, Algeria 
or Pakistan. Each chapter of the book 
gives an overview of the country in 
question’s government, police, judiciary, 
prisons and juvenile justice system. 
Anyone interested in how other capital- 
ist countries run their criminal justice 
systems will find the book a worthwhile 
and informative read. Cost $33.95. 

Women’s Prison 
Book Project 

The Women’s Prison Book Project 
(WPBP) is a group of volunteers orga- 
nizing to provide women in prison with 
free reading materials covering a wide 
range of topics from legal and education 
materials to politics, history, and 
women’s health. 

There are other prison book projects, 
but we seek to meet the specific needs of 
women in prison by providing materials 
on families, kids, self-help and legal aid 
materials for women serving prison time 
for fighting back against their abusers. 

Please join us in getting this project 
off the ground. While we have vision 
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and commitment, we need the support We also welcome tips on U S. 
of others to make the WPBJ a reality, women’s prisons and words of encour- 
Specific needs include: Money (checks agement. Contact: Women’s Prison 
payable to WPBP), book donations (new Book Project, c/o Arise Resource Center 
or used), photocopying services, postage, and Bookstore, 2441 Lyndale Ave. S., 
new package-size envelopes, computer Minneapolis, MN 55405. ■ 

& printer, wheelchair accessible space. 

New Jersey Sex Offender 
Registration Injunction Vacated 


I n the July, 1 995, issue of PLN we 
reported Artway v. Attorney Gen- 
eral of New Jersey, 876 F. Supp. 666 (D 
NJ 1995) where a district court held that 
a New Jersey sex offender registration 
law was constitutional as far as requir- 
ing sex offenders to register with police 
upon release from prison. The court held 
the law’s community notification provi- 
sions were unconstitutional as applied 
to offenders convicted before the law 
went into effect and issued an injunc- 
tion enjoining the community 
notification part of the law. The court of 
appeals for the third circuit, in a lengthy 
ruling, affirmed in part and vacated in 
part. New Jersey passed its Sexual Of- 
fender Registration Act (known as 
Megan’s law, after a seven year old girl 
who was raped and killed by a paroled 
sex offender) in late 1994. Alexander 
Artway, a convicted sex offender, filed 
suit claiming that the law violated sev- 
eral provisions of the constitution 
including the ex post facto clause (which 
bans increasing the punishment of a 
crime after it is committed), the eighth 
amendment, due process, equal protec- 
tion and privacy rights. Artway had been 
convicted, and released, before the law 
went into effect. 

The appeals court affirmed that por- 
tion of the low er court ruling that upheld 
the police registration requirement of the 
law. In doing so the court held that re- 
quiring sex offenders to register with 
police was not punitive and thus did not 
violate the ex post facto clause, due pro- 
cess or equal protection clause of the 
constitution. 

The court held that Artway’s claims 
about the community notification por- 
tion of the law were not ripe for 
resolution by the district court and 
should not have been ruled on because 
Artway has not submitted to the law, 
namely he has moved out of New Jersey 
because of the law and refuses to return 
until or unless the law is struck down. 
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To determine whether the statute in 
question constituted punishment for ex 
post facto and double jeopardy purposes 
the court gives an extensive discussion 
of supreme court cases, especially forfei- 
ture cases, to discuss the matter. “A 
measure must pass a three prong analy- 
sis: (1) actual purpose, (2) objective 
purpose, and (3) effect — to constitute 
non-punishment. We must look at actual 
purpose to see ‘whether the legislative 
aim was to punish. ’ If the legislature in- 
tended Megan’s Law to be ‘punishment,’ 
i.e., retribution was one of its actual pur- 
poses, then it must fail constitutional 
scrutiny.” The legal analysis set forth on 
this topic will likely be applied in cases 
ranging from forfeiture to parole hear- 
ings, etc. 

While the court gave extensive dis- 
cussion to the constitutionality of the New 
Jersey registration and community noti- 
fication statute it did not reach the merits 
of any claim beyond the registration re- 
quirement. See: Artway v. Attorney 
General of the State of New Jersey, 81 
F.3d 1235 (3rd Cir. 1996). 

In two separate district court rulings 
decided after Artway, federal courts ruled 
on motions to enjoin “Megan’s Law.” In 
W.P. v. Poritz, 931 F. Supp. 1187 (D NJ 
1996) the court held that sex offenders 
convicted prior to the laws enactment 
were entitled to a preliminary injunction 
enjoining public dissemination of sex 
offender information. 

In a separate ruling. I VP. v. Poritz, 
93 1 F. Supp. 1199 (D NJ 1996). the same 
court held that while sex offenders had a 
liberty interest in not having their iden- 
tities improperly disclosed, the risk of 
government error was not so high as to 
render New Jersey’s notification proce- 
dures inadequate or unconstitutional. 
However, the court granted summary 
judgment to the state holding that the ex 
post facto, due process and double jeop- 
ardy issues discussed in Artway were ripe 
for review. ■ 


Prison Population 
Growth in 1995 

A ccording to the Bureau of Jus- 
tice Statistics Bulletin, Prison 
and Jail Inmates , 1995, an estimated 
1,585,400 persons were incarcerated in 
the U S. at year end 1995. The state and 
federal prison population topped a mil- 
lion (1,078,357) with an additional 
507,044 in local jails. 

The nation’s prison population grew 
by 72,059 prisoners (6.8%) between 
yearcnd 1994 and 1995, which translates 
to an increase of 1,386 prisoners per 
week. The number of slate and federal 
prisoners in custody has grown by an 
annual average of 8.3 percent since 
1985. 

California’s yearend prison popula- 
tion topped all states at 135.646, followed 
inorder iy Texas (127.766), New York 
(68,484), Florida (63.879), and Ohio 
(44,677). The states with the highest 
incarceration rates (prisoners per 
100,000 residents) were Texas (653), 
Louisiana (568), Oklahoma (552). South 
Carolina (515), and Nevada (482). The 
District of Columbia lopped all states, 
however, in incarceration rate at a whop- 
ping 1,650 prisoners per 100,000 
residents. Unlike previous annual BJS 
reports, the 1995 edition does not pro- 
vide separate incarceration rates broken 
down by ethnicity. 

The largest prison population in- 
creases among states in 1995 were 
reported by North Carolina (24.2%), 
Mississippi (19%), Idaho (18.4%), Wyo- 
ming (15.4%), and Nebraska (14.8%). 
In a five-year period from 1990-95, the 
states with the largest increase in prison 
populations were Texas (127.9%), North 
Carolina (59.5%). Virginia (57.5%), 
Mississippi (55.3%), and Minnesota 
(53.1%). 

For the first time in several years, 
the growth in female prisoners slowed 
to a rate (6.5%) slightly less than that 
for males (6.8%). Nonetheless, there was 
a net increase from 64,340 to 68,544 fe- 
male prisoners in 1995, about 81 more 
female prisoners per week. 

Persons interested in obtaining a 
free copy of the 20-page report can do so 
by writing to: BJS Clearinghouse; P.O. 
Box 179, Dept. BJS-236: Annapolis 
Junction, MD 20701-0179. B 
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No Administrative Exhaustion Requirement in 7th Circuit 


T he court of appeals for the sev- 
enth circuit held that prisoners 
seeking money damages need not ex- 
haust administrative remedies prior to 
filing suit. The court also held a district 
court erred when it dismissed a com- 
plaint filed in forma pauperis solely 
because the plaintilf was already litigat- 
ing another suit against prison officials. 
Anthony Pratt, a federal prisoner, sued 
prison officials for having an inadequate 
law library which resulted in a state case 
he had filed being dismissed. He claimed 
the prison law library lacked state court 
rules in its collection. The second com- 
plaint, filed two months after the first, 
sought money damages from BOP offi- 
cials who did not place him in a 
community corrections center. The dis- 
trict court dismissed the first suit for 
Pratt’s failure to exhaust administrative 
remedies and dismissed the second be- 
cause he had not concluded the first. The 
appeals court held that he had stated a 
claim and appointed counsel to represent 
him on the law library claim in that 
court. 

The court noted there is no exhaus- 
tion rule for damages suits by federal 
prisoners. See: Madigan v. McCarthy, 
503 US 140, 112 S.Ct. 1081 (1992). In 
this case Pratt sought damages for hav- 
ing lost the state court case and an 
injunction requiring the prison law li- 
brary to improve its collection, remain 
open longer and provide more assistance 
to prisoners. [ Editor 's Note: While the 
court does not say so, it appears that Pratt 
is now out of prison, which would moot 
any claim for injunctive relief.] The court 
noted that BOP administrative remedies 
are not capable of compensating Pratt for 
what he lost in the state case. “Moreover, 
delay while Pratt pursues the multiple 
levels of administrative review creates a 
substantial risk that, by the time the Bu- 
reau of Prisons delivers its answer, the 
statute of limitations will have run on 
the request for damages.” 

The court explicitly decided not to 
go along with Caraballo-Sandoval v. 
Honsted, 35 F.3d 521 (11th Cir. 1994); 
Irwin v. Hawk, 40 F.3d 347 (11th Cir. 
1994) and Arvie v. Stalder, 53 F.3d 702 
(5th Cir. 1995) which allowed the dis- 
missal of prisoner suits seeking money 
damages and injunctive relief where the 


plaintiff had not first exhausted admin- 
istrative remedies such as grievance 
procedures. These cases gave courts two 
options: hear the request for damages 
and an injunction without requiring ex- 
haustion or dismiss the entire suit 
requiring the prisoner to exhaust admin- 
istrative remedies. The court in this case 
noted that other options include hearing 
the claim for money damages while re- 
quiring administrative exhaustion on the 
injunctive relief claims and staying the 
proceedings while administrative rem- 
edies are exhausted. Readers should note 
that because the issue of administrative 
exhaustion varies from circuit to circuit 
and even district court to district court, 
the topic should be researched before fil- 
ing suit. 

The appeals court vacated and re- 
manded dismissal of Pratt’s second suit 
noting “there is no one-plaintiff-one-case 
principle.” Courts can deny in from 
pauperis status only when a complaint 


A federal district court in Texas 
granted habeas relief to two 
Texas prisoners who had lost good time 
at a disciplinary' hearing based on un- 
confirmed informant testimony. Morris 
Broussard and Gary Johnson filed a 42 
U.S.C. § 1983 action contesting the loss 
of good time at a disciplinary hearing. 
A prison informant told prison officials 
they planned to escape and that a cut- 
ting tool had been hidden in the kitchen 
where they worked. The two prisoners 
were placed in segregation and two 
searches of the kitchen revealed nothing, 
the third search uncovered a pair of bolt 
cutters in a box of coffee. 

The two prisoners were infracted 
and found guilty at a disciplinary hear- 
ing. The main evidence against them was 
the testimony of the prison's investigat- 
ing officer, Captain Hammers. He related 
the information provided by the infor- 
mant and confirmed that the bolt cutters 
had been found in the kitchen. Hammers 
had not interviewed the informant him- 
self and did not even know the 
informant’s identity, instead, he knew 
only what the prison warden had told 
him. The hearing officer refused to al- 
low the prisoners to question Hammers 


is frivolous, malicious or the allegation 
of poverty is untrue. The district court 
made no such finding about Pratt’s sec- 
ond complaint in this action and, “It 
relied exclusively on a homemade rule 
that paupers can pursue only one case at 
a time, unless the second is ‘of an ex- 
ceptional or emergency nature. ’ That rule 
lacks statutory support and cannot be 
reconciled with the courts’ obligation to 
exercise their jurisdiction.” The court 
observed that given the slow pace of the 
courts where a case may “linger on the 
docket for years” the one case rule can 
easily result in litigants forfeiting their 
rights. “...The court may not dismiss out 
of hand potentially meritorious claims, 
just because the plaintiff has another case 
on the docket. Being the victim of two 
legal wrongs does not justify an order to 
go to theendofthe queue in court.” See: 
Pratt v. Hurlev. 79 F.3d 601 (7th Cir. 
1996). ■ 


about why the informant was reliable or 
credible. The hearing officer did not con- 
duct an inquiry on the informant’s 
reliability. Neither the informant nor the 
warden testified. 

The prisoners filed suit contending 
that their due process rights were vio- 
lated when no inquiry' was conducted 
into the informants reliability. At a pre- 
trial hearing the hearing officer testified 
he had concluded the informant was 
credible and reliable because the warden 
and Hammers had done so. Hammers 
testified that he found the informant was 
credible because the warden had. At the 
time he testified at the disciplinary hear- 
ing all Hammers knew about the 
informant’s reliability or credibility was 
that someone had told the warden the 
plaintiffs had hidden a cutting imple- 
ment in the kitchen and were planning 
an escape. The only evidence linking the 
prisoners to the bolt cutters was the in- 
formant testimony. Both prisoners lost 
all accumulated good time upon being 
found guilty and were placed in admin- 
istrative segregation. 

The district court converted the ac- 
tion from a § 1983 suit to a habeas 
petition, and dismissed their claim for 
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money damages without prejudice. 
The court cites numerous fifth cir- 
cuit cases holding prison disciplinary- 
hearings are not reviewable in Texas 
state courts, so prisoners must ex- 
haust prison remedies then file a 
petition for habeas corpus in federal 
court. 

The court gave a lengthy discussion 
with extensive case citations from all 
circuits on evaluating the constitution- 
ality of informant testimony in prison 
disciplinary hearings. Prison disciplin- 
ary hearing officers must make an 
independent evaluation of the credibil- 
ity and the reliability of the informant 
“in a fashion that fulfills the principles 
of due process.” Hearing officers cannot 
simply accept the investigator’s conclu- 
sions of reliability without making an 
independent inquiry. 

Because no such independent in- 
quiry was conducted in this case the 
court held that Broussard and Morris’s 
due process rights were violated. “The 
basis for this conclusion is that the hear- 
ing officer had no evidence before him 
from anyone with direct contact with the 
confidential informant.” The court dis- 
cusses the methods approved by various 
circuits which allow the use of informant 
testimony in disciplinary hearings. 
“Common to all of them, ... is the require- 
ment that some evidence be provided, 
whether testimonial or documentary, 
from an officer who has had contact with 

the informant Deciding that an 

informant’s testimony is reliable cannot 
be done until some reasonably reliable 
evidence is introduced as to what the 
informant actually said. This evidence 
can be provided in camera, whether 
through live testimony or documentary 
submission, but it must come from 
someone who has interviewed the 
informant, who can accurately relate 
what was said, and who was in a po- 
sition to evaluate the informant’s 
credibility and reliability. In this re- 
gard, Captain Hammers, who was 
simply passing on what Warden Mar- 
tin had told him about the informant, 
was not a competent source of informa- 
tion.” 

The court held that analyzing the 
facts before the disciplinary officer, mi- 
nus the informant testimony, there was 
no evidence to support the conclusion 
that the two prisoners had attempted to 


escape. The court held the two prisoners 
were entitled to habeas relief but it 
would first afford the state an oppor- 
tunity to show cause and raise any 
defense unique to the habeas context 


as opposed to the § 1983 context the 
action was originally filed as. See: 
Broussard v. Johnson , 918 F. Supp. 1040 
(ED TX 1996). H 


New York Work Release Creates Liberty Interest 


A federal district court in New 
York held that state law creates 
a due process liberty interest which re- 
quires a hearing before prisoners can be 
removed from work release. The court 
also held that res judicata did not bar a § 
1983 suit in federal court where the same 
issue had been litigated, and lost, in state 
court. Ronald Roucchio was a New York 
state prisoner nearing the completion of 
his sentence in a work release facility. 
While on work release he w'as arrested 
for drunk driving and other traffic of- 
fenses. He did not notify w ork release 
officials and they did not learn of the ar- 
rest for several months. When they did 
they infracted him for violating work 
release rules, placed him segregation 
and afforded him no hearing until 47 
days later. While in segregation 
Roucchio pleaded guilty to various 
traffic offenses in state court. At a hear- 
ing which Roucchio was not allowed to 
attend, his work release status was re- 
voked and he was transferred to a secure 
prison. 

Roucchio filed an Article 78 petition 
in state court contending his removal 
from work release violated due process 
because he could not attend the hearing 
or present evidence on his behalf. The 
state court dismissed the petition and was 
affirmed on appeal. Roucchio then filed 
suit in federal court under 42 U.S.C. § 
1983 seeking money damages for the due 
process violations. The defendants filed 
a motion to dismiss for failure to state 
a claim and both parties sought sum- 
mary judgment, the court denied all 
motions. 

The court gave an extensive discus- 
sion to due process liberty interests 
arising directly under the constitution as 
well as those created by the states. In this 
case the court held that Roucchio did 
not have an independent due process 
right to remain in work release. But, 
he did have a state created right to a 
hearing before he could be removed 
from the program. The court gave an 
extensive discussion to numerous 


cases, many unpublished and from 
New York federal courts, discussing the 
application of Sandin v. Connor , 115 
S.Ct. 2293 (1995) to claims by state pris- 
oners. Anyone litigating a disciplinary 
claim in federal court will find this 
discussion helpful. The court con- 
cluded that statutory language can 
still create a due process liberty in- 
terest. The court noted that Saw Jin 
now allows courts to find that rules 
and statutes may now create a due 
process liberty interest where they 
didn’t before Sandin as long as the at- 
tendant deprivation results in an 
“atypical and significant hardship on the 
inmate - in relation to the ordinary' inci- 
dents of prison life.” 

Applying that analysis to this 
case, the court held Roucchio could 
not state a claim regarding the time 
he spent in segregation. However, 
he did have a due process liberty 
interest in a hearing before he could 
be removed from the work release 
program, which allowed him to re- 
main at home five nights a week. The 
court noted that pr e-Sandin cases had 
held New York law created a due pro- 
cess liberty interest in the Temporary 
Release program that could not ter- 
minated without an individualized 
due process hearing. See: Tracy v. 
Salamack , 572 F.2d 393 (2nd Cir. 
1978). 

The court rejected the defendant’s 
claim that this suit was foreclosed by 
Roucchio’s unsuccessful suit in state 
court. The court noted res judicata does 
not apply when the relief available dif- 
fers. In this § 1983 action money 
damages were available while state 
court Article 78 proceedings provide 
only for injunctive and declaratory 
relief. More importantly, the court 
held that in a § 1983 action it is fed- 
eral constitutional standards that are 
at issue, not state laws. See: 
Roucchio v. Coughlin , 923 F. Supp. 
360 (ED NY 1996). ■ 
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Lawsuits Target Georgia Prison Abuse 


P risoners in Georgia have re- 
cently filed two lawsuits, chal- 
lenging the Georgia Department of 
Corrections’ (GDC) shakedowns of 
Georgia prisons. A shakedown entails a 
search of an entire prison’s prisoner 
population and prisoner living areas. 
While the shakedowns are ostensibly to 
discover contraband, many prisoners 
have alleged that they were physically 
abused during these operations. 

The first lawsuit, McClendon v. 
Gamer, was filed in the U.S. Middle 
District Court in Macon, Georgia, in 
August of 1996. It alleges that the 
GDC’s Tactical Squad, under the direct 
personal supervision of GDC Commis- 
sioner Wayne Garner, beat ten prisoners 
during its shakedown of the Scott State 
Prison. 

The second lawsuit, Anderson vr 
Garner, alleges that Garner led shake- 
downs of the Hays and Walker State 
Prisons (conducted on the same day) re- 
sulted in the beatings of dozens of 
prisoners, including the fourteen plain- 
tiffs in the case. This suit was filed in 
the U.S. Northern District Court in 


by Robert Bensing, Esq. 

Rome, Georgia, in November of 1996. 
Unlike McClendon, the plaintiffs in 
Anderson are seeking class certification, 
and a court order directing that future 
shakedowns be conducted in a lawful 
manner. 

Both case were filed by attorney 
Robert Bensing of the Atlanta-based 
Southern Center for Human Rights, a 
group which specializes in prisoner civil 
rights and death penalty litigation. The 
cases claim that the manner in which 
the shakedowns are conducted vio- 
lates the U.S. Constitution’s Eighth 
Amendment’s ban against cruel and un- 
usual punishment. 

GDC Commissioner Garner is the 
chief defendant in both cases, and A.G. 
Thomas, one of his top deputies, is also 
named as a defendant in the Anderson 
case. While the plaintiffs are not claim- 
ing that Garner directly beat up any 
prisoners, they are alleging that he 
watched the beatings, that he encouraged 
them, and that he has covered them up 
by repeatedly claiming that no one was 
hurt during the shakedowns. Some in- 
dividual officers who beat prisoners are 


also named as defendants, although 
many plaintiffs were unable to name their 
assailants (because GDC Tactical Squad 
guards do not wear name tags, and do 
not regularly work in the prisons where 
shakedowns are conducted). 

The GDC’s conduct of shakedowns 
is in line with the Department’s “get 
tough” approach, enacted by Garner af- 
ter he took over as GDC Commissioner 
in December of 1995. In Garner’s first 
public speech after becoming Commis- 
sioner. he stated that “30-35% of GDC 
prisoners ain’t fit to kill.” Garner has 
made it clear that rehabilitation will play 
absolutely no role in GDC policy while 
he is Commissioner; as a cost-cutting 
move, he recently fired most GDC teach- 
ers. His approach, in his own words, is 
to make the prison experience “not a 
pleasant one.” [PLN, April ’96 ] 

The question the two recently filed 
cases raise is whether Garner’s approach 
includes permitting the beatings of doz- 
ens of prisoners. That question will not 
be answered until the cases that are only 
at the start of the discovery phase go to 
trial. ■ 


Private Prison Liable for Wrongful Imprisonment 


A federal district court in Florida 
leld that a private corporation 
which ran a county jail under contract 
was liable for a detainee’s wrongful im- 
prisonment. Thomas Blumel was 
arrested without a warrant after being ac- 
cused of violating a restraining order. 
Blumel was then placed in the Hernando 
County Jail which was operated by Cor- 
rections Corporation of America (CCA) 
under contract. After spending the night 
in jail Blumel appeared before a judge 
who did not appoint counsel or deter- 
mine bail, instead the judge said he was 
in the “wrong court.” Blumel spent an- 
other 30 days in jail before eventually 
appearing before a judge who dismissed 
the charge for lack of evidence and or- 
dered Blumel released. Blumel then sued 
the county and CCA claiming his right 
to due process was violated when the 
county and CCA violated their constitu- 
tional duty to ensure that warrantless 
pre-trial detainees are detained only af- 
ter a judicial determination of probable 
cause within the first 48 hours of arrest. 


He also claimed CCA was liable for neg- 
ligence and false imprisonment. 

CCA filed a motion to dismiss for 
failure to state a claim and the court de- 
nied the motion. The court held that jail 
and prison officials can be held liable 
where no facially valid warrant or com- 
mitment order accompanies a prisoner 
or detainee. Likewise, CCA, as a private 
entity could be held liable under 42 
U.S.C. § 1983. Numerous cases holding 
private prison corporations liable under 
§ 1983 are cited. “By statute, the state of 
Florida permits counties to contract with 
private entities to run their jails and pris- 
ons. Fla.Stat. § 951.062(1) (1995). 
Accordingly, in the present case. Blumel 
alleges that the County contracted with 
CCA to run the jail where Blumel sat 
for over a month. Therefore, because the 
county delegated a ‘public function" to 
CCA, Blumel may seek to hold CCA li- 
able under Section 1983 for depriving 
his liberty without due process.” 

The court held Blumel had stated a 
claim with regards to his false impris- 


onment claim and his negligence claim. 
The court rejected CCA’s argument that 
it did not owe Blumel a duty of care. In 
Layden v. Corrections Corporation of 
America, 570 So.2d 994 (FL 1st DCA 
1990) a state appeals court reinstated a 
jury verdict finding that CCA negligently 
caused that plaintiff to remain in jail sev- 
eral months longer than necessary while 
waiting trial. Under Florida regulator,' 
law, which has the force and effect of a 
statute. Fla. Admin. Code Ann. R33- 
8.004(1) 1995. CCA had a duty to 
“inquire and reasonably determine that 
established rules, regulations and legal 
procedures'" were met before admitting 
Blumel to its jail. The statute requires 
that any legal or procedural questions 
concerning the incareration of any per- 
son be clearly resolved prior to their 
incarceration. Readers will note this is 
only a preliminary ruling and not a de- 
cision on the merits. See: Blumel v. 
Mylander , 919 F. Supp. 423 (MD FL 
1996). ■ 
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ADA Requires Phones for Deaf 


A federal district court in Michi- 
gan held that the Americans 
with Disabilities Act (ADA), 42 U.S.C. 
12131 and the Rehabilitation Act of 
1973, 29 U.S.C. § 794, requires state 
prison officials to provide prisoners 
and the people they call with Tele- 
communications Device for the Deaf 
(TDD). The court also held that the 
ADA and RA apply to state prisons 
and that congress has eliminated the 
states’ eleventh amendment immu- 
nity by passage of the two acts. 
Because the ADA is a still develop^ 
ing area of law we report this case 
in detail. This case is also important 
because the disabled person involved 
was not the prisoner but a prisoner’s visi- 
tor. The court held that ADA’s 
provisions forbidding retaliation 
against those who report ADA vio- 
lations applies to prisons. 

Grant Hendrick is a Michigan state 
prisoner who can hear, his fiancee Linda 
Niece is deaf. Because Niece is deaf she 
cannot communicate over the phone 
with Hendrick without the use of a TDD 
(this device is a keyboard and screen 
which hooks up to a phone and allows 
parties to type messages to each other. 
AT&T offers a TDD service via opera- 
tor at no charge but it must be accessed 
by calling a toll free number.) Niece at- 
tempted to donate a TDD to the prison 
to allow Hendrick to call her and for deaf 
prisoners at the prison to communicate 
by phone. Prison officials refused the 
donation and refused to provide access 
to a TDD. The MI DOC does not allow 
for toll free calls and prison officials 
refused to make an exception so 
Hendrick could call AT&T’s free 
TDD service. 

Hendrick filed an ADA complaint 
with the Department of Justice against 
the MI DOC. Under DOJ pressure the 
MI DOC made plans to install a TDD 
system at a maximum security prison, 
Hendrick was held at a minimum secu- 
rity prison. The MI DOC then moved 
Hendrick to the maximum security 
prison ostensibly to use a TDD. 
Hendrick complained that he was 
being retaliated against. After a DOJ 
investigator told prison officials he 
was referring the case to the US 


attorney’s office for prosecution for 
retaliating against Hendrick the de- 
fendants moved Hendrick back to 
minimum security, compensated him for 
lost wages and reinstated his job. 
Eventually a TDD was installed but 
its access was severely limited; pris- 
oners could only use it in a counselor’s 
office at the counselor’s convenience. 
This is an impediment not faced by pris- 
oners who use voice phones. As relief the 
plaintiffs requested either installation of 
TDD phones near voice phones so pris- 
oners could use them on an equal basis 
or that the DOC’s phone system be pro- 
grammed to allow Hendrick to call the 
AT&T relay station to use the TDD ser- 
vices. 

After filing suit the defendants 
filed a motion to dismiss for failure 
to state a claim. The court denied the 
motion with regards to two of the 
defendants, holding that prison offi- 
cials are liable only if their actions 
denying access to a program or ser- 
vice to a disabled person occurred after 
the date the ADA was signed into law. 
January 26, 1992. The ADA is not 
retroactive. The court held that 
Hendrick has standing to sue under 
the ADA, even though he is not dis- 
abled, because the ADA "also 
protects a person who is not disabled 
from discrimination based on his 
known association with a disabled 
person.” This is also supported by 
regulations promulgated by the attor- 
ney general. See: 28 C.F.R. § 
35.130(g). Hendrick also has a right 
under the ADA not to be retaliated 
against for filing an ADA complaint 
against a government entity. 

The court rejected the contention 
that Niece did not state a claim for ADA 
discrimination concerning the denial of 
the TDD. The court held that because 
prisoners can call people who are not 
disabled that Niece fit the definition of 
being disabled and being eligible to re- 
ceive a government "service.” Therefore 
the prison system must make reasonable 
accommodation to provide for her dis- 
ability. 

The defendants argued that be- 
cause phone use by prisoners is a 
privilege it is subject to reasonable 


restrictions. "This argument, how- 
ever, misses the point. The ADA does 
not require a government entity to pro- 
vide any particular service. Rather, the 
ADA requires that, if the entity' does in 
fact provide a service to the general 
public, ‘it must use methods or cri- 
teria that do not have the purpose or 
effect of impairing its objectives with 
respect to individuals with disabili- 
ties.’” 

The court rejected the claim, at this 
stage of the proceedings, that allowing 
Hendrick to use the TDD in his 
counselor’s office was a "reasonable ac- 
commodation” for ADA purposes. The 
court held that resolutioir of this ques- 
tion was one for a trier of fact, not one to 
be decided on a motion to dismiss. The 
court held that Niece had also stated a 
claim for relief for being retaliated 
against by prison officials after they no 
longer allowed her to bring a water 
bottle to prison visits. The court held 
that by its terms the ADA applies 
to money damages sought from 
both individual and governmental 
defendants. The court held that 
the ADA allows for the recovery 
of money damages for mental an- 
guish and humiliation. Readers should 
note this is not a ruling on the merits 
but on a motion to dismiss. See: Niece v. 
Fitzner, 922 F. Supp. 1208 (ED MI 
1996). 

After denial of the first motion to 
dismiss, the state filed a second motion 
to dismiss claiming that neither the ADA 
nor the RA applied to state prisons 
and that the eleventh amendment 
bars such suits. The court denied the 
ruling and gave a detailed discussion 
of the history and application of the 
ADA and RA, concluding that both 
applied to state prisons and that con- 
gress had abrogated the states’ 
eleventh amendment immunity by 
enacting these statutes. This ruling 
contains a comprehensive discussion 
of all ADA and RA prison rulings 
to date and will assist anyone liti- 
gating such a claim. See: Niece 
v'. Fitzner, 941 F. Supp. 1497 (ED 
MI 1996). ■ 
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AZ: On October 20, 1996, six 
Alaska prisoners at the Central Arizona 
Detention Center in Florence, a private 
prison operated by Corrections Corpo- 
ration of America, escaped by cutting 
through three wire fences. Four pris- 
oners were recaptured shortly 
afterwards and the warden insisted 
the prison was secure. Leslie Simpson 
and Edward martin remain at large as 
we go to press. 

Bangladesh: On December 11, 
1996, 90 prisoners were freed under an 
amnesty celebrating the country’s 25th 
anniversary. Angry at remaining locked 
up, prisoners in the Jessore and Tangail 
jails rioted and seized the jails. The pris- 
oners demanded freedom for some and 
better treatment and food for the remain- 
der. 

CA: In November. 1996, a Santa 
Ana jury found Jose Bernal and Shawn 
Choate had been beaten with a pipe, brick 
and board, then kicked by sheriff 
deputies Brian Scanlan and Kurt 
Bourne. The jury awarded them 
$6,000 in damages. Superior court 
judge David Brickener, referring to 
the plaintiffs as “notorious local hoo- 
ligans” then ordered them to pay 
$241,000 in attorney fees for the 
deputies. The plaintiffs’ attorney, 
Thomas Beck, said his clients wouldn’t 
pay and it was a travesty. “It was bad 
enough that they had to get beat up and 
hurt. How do I explain to my clients 
what happened, that they have to pay the 
money even though they won.” Beck said 
he would appeal. 

CA: On November 25, 1996, a state 
appeals court unanimously upheld a jury 
award of $1.3 million to former San 
Quentin prison guard Lisa Pulido who 
proved she had been sexually harassed 
by her supervisor, George Mosqueda. 
Pulido proved that Mosqueda had 
called her a “ghetto bitch,” com- 
mented on her breast size, pressured 
her for sex and tried to kiss her. The 
CDC later tried to cover up the ha- 
rassment and punish Pulido for reporting 
it. In addition to the damage award 
Pulido received $582,000 in attorney 
fees. 

CA: Sandra Carey, a DOC person- 
nel manager, was charged in October. 
1996, with stealing $500,000 in retire- 


News in Brief 

ment funds from state employees in 
1985-86 when she worked for the Dept, 
of Personnel Administration. Carey 
would set up bank accounts and then 
funnel retirement funds and benefits be- 
longing to state employees into the 
account. The theft came to light when 
the IRS attempted to collect taxes on 
the stolen funds and the account 
owner had no knowledge of the 
money. 

D.C.: On November 8, 1996, su- 
preme court justice Ruth Bader Ginsburg 
had her purse snatched while out walk- 
ing with her husband and daughter. The 
purse snatcher w ; as not caught. 

FL: In November, 1996, Glades 
county jail guard David King was fired 
and charged with official misconduct for 
having sex with jail prisoner Apryl 
Ange. In exchange for sex King gave 
Ange special treatment, including 
Burger King lunches, magazines and 
a furlough. 

FL: Thomas McCarthy, owner of 
Police Equipment Suppliers, a Lady Lake 
company that sold police equipment to 
prisons and police agencies, pleaded 
guilty in federal court to possessing 
counterfeit postage. McCarthy used 
a color photocopier to make more 
than 14.000 counterfeit stamps which 
he then used to mail letters and cata- 
logs to his many law enforcement 
customers. 

Mexico: On October 21. 1996. hun- 
dreds of prisoners at the Barrientos jail 
in Mexico City rioted, seized two guards 
as hostages and burned and smashed the 
jail. The rebelling prisoners demanded 
better living conditions and protested 
torture and corruption by jail staff. Po- 
lice later reported that five policemen and 
twenty prisoners were injured when po- 
lice stormed the jail, which was largely 
destroyed. 

MO: The state has refused to reim- 
burse 20 employees at the Central 
Missouri Correctional Center whose cars 
suffered deep scratches on the hoods and 
roofs when sniffed by drug dogs at 
the prison. Prison officials at first 
claimed the dogs were released as 
part of a training program but later 
acknowledged it was part of a drug in- 
vestigation. 


OH: In July, 1996, Thurman Green 
was involved in a fatal traffic accident. 
In the course of investigating the inci- 
dent prosecutors discovered that Green 
had been released from prison several 
years before he should have because 
someone had placed forged court papers 
in his prison file reducing the charges 
he had been convicted of. State police 
were investigating. 

OH: On October 29, 1996, Tonja 
White, a guard at the London Correc- 
tional Institute was caught bringing a 
fixed blade knife into the prison. On 
December 11, 1996, she was charged in 
court with falsification stemming from 
the false and misleading statements she 
made about the incident to state police. 

Philippines: On October 10, 1996, 
a fight between rival gangs in the Ma- 
nila city jail left two prisoners dead. The 
fighting prisoners were armed with 
knives and arrows, no cause was given 
for the fight. 

South Africa: In December. 1996, 
president Nelson Mandela officiated at 
a ceremony which marked the closing 
of the prison on Robben Island and its 
conversion into a museum. Under the 
apartheid regime the Island became no- 
torious as a brutal dungeon housing 
thousands of political -prisoners op- 
posed to apartheid, including 
Mandela who spent 18 years impris- 
oned on the island. 

TX: On December 13, 1996. Steven 
Russell, serving a 45 year sentence for 
theft and escape, colored his white prison 
uniform with a green felt tip marker to 
make it look like hospital scrubs and 
walked out of the Huntsville prison. 
Russell was mentioned in last 
month’s NIB as the Houston jail de- 
tainee who called court clerks posing 
as a judge to have his bail reduced, 
which he promptly posted then 
jumped. As we go to press Russell 
remains free. 

TX: On November 22. 1996, Roy 
Rios, a former case manager at the Eden 
Detention Center, a private prison, was 
indicted in federal court and charged 
with providing food, drugs and liquor to 
federal prisoners in exchange for money. 
The incidents were alleged to have oc- 
curred between May 20 and July 24, 
1996. 
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WA: Effective January 1, 1997, 
Andrea Brynum will be the warden 
of the Stafford Creek Correction cen- 
ter, a 2,000 bed minimum, medium 
and maximum security prison which 
is currently under construction. 
Brynum was previously assistant direc- 
tor in the division of prisons. 

WA: Island County district court 
judge Merle Wilcox resigned from the 
bench and agreed never to serve in a ju- 
dicial position. The resignation ended 
Wilcox’s dispute with the State Commis- 
sion on Judicial Conduct amidst claims 
that Wilcox beat his wife and molested 
his three stepdaughters. 

WA: On July 16, 1996, John 
Lamb, a prisoner at the Washington 
State Penitentiary (WSP) at Walla 
Walla attempted to escape by ram- 
ming a truck through a fence. Lamb 
pulled a knife on Michael Roy as the 
latter was delivering supplies for Cor- 
rectional Industries and demanded the 
truck keys. Lamb then rammed the 
truck into a fence, the fence held and 
rendered the truck inoperable. The 
prison closed its industries operation 
while the fence was repaired and the 
incident investigated. WSP Spokes- 
woman Mary Christiansen said this was 
the first serious escape attempt at the 
prison. 

WI: In October, 1996, the state leg- 
islature budgeted $3.8 million to send 
700 prisoners to county jails in Texas 
to ease overcrowding in Wisconsin 
prisons. ■ 
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Inadequate Public Defender Funding Unconstitutional 


A federal district court in Illinois 
teld that a lack of adequate 
funding for public defenders assigned to 
represent indigent defendants in state 
court appeals violates the federal consti- 
tution when it causes delays in excess of 
two years. Over the past ten years the 
number of appeal cases assigned to the 
Illinois Office of State Appellate De- 
fender (OS AD) has steadily increased 
while the office’s budget and staff has 
decreased. The result has been delays in 
excess of three years for an indigent 
defendant’s appeal to be filed. Indigent 
defendants represented by OS AD filed a 
class action federal habeas petition seek- 
ing relief from this situation. 

The court made lengthy findings of 
fact that go into extensive detail as to the 
delays faced by OSAD clients, appropri- 
ate case loads for appellate defenders, 
ethical obligations of appointed counsel, 
etc. The average delay faced by an OSAD 
client from the time the record was ready 
to when the first appeal brief was filed 
was in excess of two years with a back- 
log of more than 2,000 unbriefed cases 
awaiting counsel. 

In its conclusions of law the court 
held that this case was appropriate for 
resolution as a class action and that the 
exhaustion of state remedies was not re- 
quired due to the very nature of the case, 
i.e., inordinate delay in the state appel- 
late system. The court relied on numerous 
circuit cases holding that a delay of more 
than two years from the issuance of the 


notice of appeal to a decision in a state 
criminal appeal gives rise to a presump- 
tion of ineffective state process. The court 
held that the fault of these delays was 
due to the government refusing to ad- 
equately fund the OSAD or provide 
alternate counsel to represent indigent 
defendants on their direct appeals. The 
court also noted that the Illinois state 
courts had done nothing to help relieve 
the problem, despite a request from the 
court in the early stages of this litiga- 
tion. 

The defendants in this case provided 
expert testimony that the delays in their 
cases placed them at excessive risk, as a 
class, of suffering more adverse psy- 
chological reactions than those 
experienced by other prisoners as a 
result of numerous delays in the state 
appellate process. As relief the court 
indicated it was prepared to issue a con- 
ditional writ of habeas corpus for the 
class because the state had not come for- 
ward with any evidence to rebut the 
presumptive unconstitutionality of the 
criminal defendants’ continued incar- 
ceration. The court instructed the parties 
to inform it how many people would be 
affected by the order and to submit briefs 
to assist it in shaping a remedy. This 
case will be of interest to anyone 
challenging the increased budget cut- 
backs imposed on public defender 
agencies. See: United States Ex Rel 
Green v. Washington, 9 17 F. Supp. 1238 
(ND IL 1996). ■ 
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Making Slave Labor Fly 

Boeing Goes to Prison 


W ith the repeal of welfare, 
some political opportunists 
and right-wing pundits are turning their 
sights on questions of law and order in 
general and prison “reform” in particu- 
lar. They are starting to push Congress 
to impose the same solution on prison- 
ers as on welfare recipients: put them 
to work. In September, candidate Bob 
Dole promised that if elected president, 
he would issue an executive order re- 
quiring every able-bodied federal 
prisoner to work a 40-hour week to earn 
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by Paul Wright 

money to compensate victims. "Taking a 
portion of prisoners’ earnings to pay their 
upkeep or reimburse their victims also 
seems appropriate to many Americans,” 
noted the Atlanta Journal and Constitu- 
tion. [1] 

Knut Rostad, head of the right-wing 
The Enterprise Prison Institute (EPI), 
which boasts Edwin Meese — Ronald 
Reagan’s ethically challenged attorney 
general — as chair of its national advisory' 
board is trying to rally support for the 
scheme. Citing Republican pollster Frank 
Luntz, who helped shape the Contract 
with America, Rostad told a Congres- 
sional committee that "the American 
public believes the greatest failure of gov- 
ernment on a national level — other than 
welfare — involves crime and punish- 
ment.” Luntz’s focus groups. Rostad went 
on. "reveal a negative emotional response 
to the prison system which is unlike any- 
thing he has seen in recent years.” “The 
bottom line,” says Rostad. is that the 
“state prison system should be changed 
from the ground up. and that inmate work 
programs should drive this change.” |2] 

Currendy more than 90,000 state and 
federal convicts work in a variety of pub- 
lic and private enterprises while serving 
time. [3] The majority are employed in 
state owned enterprises such as making 
license plates or furniture for government 
offices. Increasingly though, private busi- 
nesses have contracted with at least 25 
states to set up businesses inside prison 
walls to take advantage of state-supplied 
facilities and low wage non-union work- 


ers. The sales from privately operated 
industries totaled $83 million, a rela- 
tively small but growing addition to the 
$821 million generated from sales of 
state agency industries products and ser- 
vices. [4] 

Advocates of the expansion of pri- 
vate industry into prisons argue that 
“legal restrictions, aided by bureaucratic 
inertia and labor union sensitivities, con- 
tinue to hamper progress.” [5] They 
propose repealing laws that protect pris- 
oner laborers from the worst exploitation 
and protect free labor from unfair com- 
petition. In a May Day Wall Street 
Journal editorial Meese proposed repeal- 
ing depression era laws that require 
prison workers making goods trans- 
ported in interstate commerce be paid at 
least the minimum wage. [6] Part of his 
argument rests on the assertion that if 
the labor market is opened up for them, 
prisoners can help pay the costs of their 
incarceration. The illogic of this posi- 
tion is that if the state really wanted to 
make money from prison industries, 
where its “profit” supposedly comes from 
a portion of the salary paid to the pris- 
oner, it should push for higher wages. 
On the other hand, in a happy conse- 
quence not mentioned by Meese, the 
lower the wage, the higher the profits 
for corporations. 

Testifying before Congress. Morgan 
Reynolds, director of the Criminal Jus- 
tice Center, National Center for Policy 
Analysis, was not so circumspect. “State 
and federal prison systems,” he said. 
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Boeing (continued) 

“control a huge asset — convict labor 
— and largely waste its productive po- 
tential.” He advocated changing the law 
to “Allow private prison operators to 
profit from the gainful employment of 
convict labor. Encourage and publicize 
private sector proposals for enterprise 
prisons. Set up procedures for competi- 
tive bidding for prison labor. Diminish 
prisoner litigation against prison work 
by repealing the Civil Rights of Institu- 
tionalized Persons Act and the federal 
habeas corpus procedure... ” [7] 

Prison Industries Making 
out like Bandits 

EPI’s Meese touts Washington state 
as a model for prison industries. In one 
Washington prison, Boeing Corp., head- 
quartered in Seattle, is discovering the 
benefits of a captive work force. Last 
year, while the world’s largest civil avia- 
tion manufacturer made more planes and 
more money than ever before, it cut the 
number of employ ees on its US payroll. 
The only significant challenge to its drive 
to increase profits and executive salaries 
at workers’ expense was a lengthy strike 
by the machinist union over eroding job 
security and disappearing pension and 
health benefits. [8] Like most corpora- 
tions, Boeing has been cutting costs and 
countering organized labor’s threat to its 
bottom line by moving factories abroad 
and out-sourcing to non-union subcon- 
tractors in the US. Its search for workers 
w ho are unable to unionize or demand a 
decent wage took it to two widely diver- 
gent, yet strangely similar places: China 
and the Washington State Reformatory 
(WSR) in Monroe, Washington. 

In China, where Boeing sold ten per- 
cent of its planes between 1993 and 
1995, [9] the company operates at a frac- 
tion of its US costs. According to the 
Seattle Times , "Employees live mostly 
on or next to the factory premises. Work- 
ers receive a salary of about $50 a month. 
They are forbidden to form independent 
trade unions. For those who step out of 
line on the shop floors in China, there is 
the notorious Lao Gai 'reeducation 
through labor’ prison work 
camps. ...”[10] 


The newspaper, could have written 
almost the same story by traveling 25 
miles to the Washington State Reforma- 
tory where MicroJet is employing prison 
labor to make aircraft components. [11] 
Among the recently formed company s 
customers is none other than Boeing. 
MicroJet, which lists its address as 16700 
177 Ave. SE — the same address as the 
prison, currently employs eight prison- 
ers. They train for minimum wage and 
eventually progress to $7 an hour, [12] 
unlike those pesky machinists at 
Boeing’s Everett plant who earn up to 
$30 an hour for the same work. Like all 
companies employing prison labor, 
MicroJet saves further by not paying ben- 
efits such as health insurance, 
unemployment, workers’ compensation, 
etc. Even if a prisoner worker is seri- 
ously injured, it is the state, through the 
prison system, which picks up the tab. 

In addition to savings on salaries, 
prison industries also enjoy subsidized 
overhead. MicroJet's rent-free factory 
is in a 56,000 square foot industrial 
building built and maintained by Wash- 
ington state. [13] The arrangement offers 
a "just-in-time” inventory of labor: Pris- 
oner workers can be simply left in their 
cells for weeks on end if there is no work, 
then be called in on short notice. Out- 
side competitors, on the other hand, have 
to pay overhead and workers even if no 
production is taking place and have to 
maintain a steady production line even 
when demand drops. Moreover, in 
prison, any attempt at labor organizing 
is met with immediate and harsh state 
repression which generates even less 
negative publicity than similar moves in 
China. Not a bad deal; not for MicroJet 
anyway. Nor for the other private em- 
ployers at the Washington reformatory 
including Redwood Outdoors, a gar- 
ment-making sweatshop that makes 
clothes for Eddie Bauer, Kelly Hanson, 
Planet Hollywood, Union Bay. and other 
brands; Elliot Bay, a metals manufactur- 
ing company that makes crab pots and 
fishing industry equipment; A&I Manu- 
facturing, which makes blinds; and 
Washington Marketing Group, a 
telemarketing company that has been 
used to campaign for Republican con- 
gressional candidates among others. 

With these competitive advantages, 
prison industries can easily underbid any 
US competitor. The real losers, then, are 
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the free workers, machinists in particu- 
lar, whose jobs have gone to prisoner 
slave laborers or Chinese workers. 

Wage Slave or Chattel? 

If the Seattle Times had come to 
Monroe to describe the set up that these 
companies enjoy, it could have written: 
“Employees live right next to the factory 
premises. They are forbidden to form 
any type of trade union, much less an 
independent one. For those who step out 
of line on the shop floors of Washington 
prisons, there is the notorious Intensive 
Management Unit of 'reeducation 
through sensory deprivation’ fame.”[14] 

In prison, the term wage slavery 
takes on a new meaning since prisoners 
are confined to their cells for much of 
the day. An industry job “consumes vir- 
tually all of your out-of-cell time,” said 
Chris St. Pierre, who is serving a life sen- 
tence at WSR, “making you a virtual 
slave where all your time is spent at work 
or locked in your cell. This limits your 
ability to visit with your family and at- 
torneys, do legal research, go to school, 
exercise, etc.” 

But while a $7 an hour wage clearly 
puts prison workers at a competitive ad- 
vantage, it does not at first seem to 
exploit them. In fact, prisoners hired by 
MicroJet take home only a small frac- 
tion of their earnings. Right off the top, 
the state deducts 20 percent for “cost of 
corrections”; 10 percent goes into a man- 
datory savings fund controlled by the 
Department of Corrections (DOC); and 
5 percent to a crime victim compensa- 
tion fund that is actually used to fund 
DOC victim notification and awareness 
programs. [15] In addition, the prisoner 
pays state and federal taxes, social secu- 
rity, and up to 20 percent more to pay off 
any victim restitution, child support, trial 
costs, and other court ordered financial 
obligations. [16] After Albert Delp works 
40 hours a week making carabiners for 
Omega Pacific at $6 an hour his weekly 
pay is $240. After three quarters of that 
is eaten up by deductions, he takes home 
$60. [17] 

“I don’t support prison industries as 
they are run now.” said St. Pierre. “Due 
to the deductions, the more you make, 
the more they take. You pay taxes and 
can’t vote and have no say in how the 


money is used. You pay for room and 
board yet you’re still subject to the same 
shit food and conditions. Even with the 
money you earn, there isn’t much you 
can buy with it due to property limits. 
The employers treat prisoners poorly be- 
cause they know the prisoners have 
limited employment options and aren t 
gong anywhere.” [18] 

"It’s not really slave labor because 
that implies it is compelled,” argues a 
former Redwood Industries employee 
“It’s more like serfdom, [or like being] a 
domesticated animal. ”[19] 

Few prisoners are willing to speak 
publicly against the program for fear of 
losing their industry jobs, being black- 
listed by prison industry employers, or 
incurring retaliation from prison offi- 
cials. In any case, most of Washington 
state’s 12,800 prisoners would probably 
say that they support prison industries, 
regardless of any objective exploitation. 
Just like on the outside, people in prison 
work at jobs they dislike because they 
need the money and there are long wait- 
ing lists for the 300 industry jobs 
available. While food, clothing and shel- 
ter are provided, prisoners are required 
to pay for such basics as soap and tooth- 
brushes and a $3 per visit charge for 
access to medical care.]20] Their situa- 
tion is similar to that of sweatshop and 
maquiladora workers in South Asia and 
Latin America who earn a few dollars a 
day. While such wages are exploitative 
and paltry by First World standards, in 
the Third World they make the differ- 
ence between starvation and poverty and 
are thus highly sought after. Prison in- 
dustries represent a Third World labor 
model in the heart of America. And 
while $1.50 an hour take-home pay for 
work that brings $30 an hour on the out- 
side may not seem like much, it looks 
pretty good against the 38 to 42 cents an 
hour Washington convicts earn in prison 
kitchens, laundries, janitorial sendees, 
etc. And even those jobs have eager tak- 
ers since overcrowding has created a 
prison “unemployment rate” of more 
than 50 percent. Like the maquiladora 
workers, the prisoners are objectively 
exploited but subjectively paid quite well. 
This disparity creates a relatively (by 
prison standards anyway) wealthy class 
of prisoners; a miniature labor aristoc- 
racy. 
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Prisoners also look to these indus- 
tries for training that will make them 
more employable on the outside. Elliot 
Bay is the best program in this joint,” 
said one prisoner, since it allowed him 
to hone his welding skills in preparation 
for a job after he serves his remaining 
seven years. When reminded that com- 
panies like Elliot Bay drive down wages 
and take jobs out of society, he was blunt: 
“Fuck society, they locked me up.” [21] 

St. Pierre has worked at both Red- 
wood Outdoors making clothes as well 
as the prison’s print shop. “I worked in 
prison industries for several years in or- 
der to earn enough money to hire an 
attorney and challenge my conviction 
and sentence .... I learned good skills 
while working in the prison print shop,” 
he adds, “but because of my sentence 
there's no way to tell if I’ll be able to get 
out and use it.” [22] 

His situation is not unusual. Prison 
industries prefer to hire people serving 
life terms to avoid the retraining and 
slow production associated with worker/ 
prisoner turnover. [23] Reynolds tacitly 
admits that industry favors prisoners 
with longer terms, but explains it this 
way: “One of the difficulties of creating 
jobs for prisoners is that many of them 
are illiterate or semiliterate, or have low 
IQs .... The federal system may have the 
best prospects for high rates of payback 
because many of the prisoners are there 
for crimes typically committed by more 
intelligent criminals like counterfeiting, 
kidnapping and drug smuggling.” [24] 
These are also crimes that tend to carry 
longer sentences. 

This pattern of favoring lifers and 
long-termers calls into question the claim 
that such programs are intended to pro- 
vide meaningful job skills. Also 
debatable is whether the skills are mar- 
ketable on the outside. How many 
ex-prisoners will find work sewing gar- 
ments in a sweatshop? Most of those 
jobs go overseas, and those that stay in 
the US are often filled by undocumented 
immigrants and, increasingly, by pris- 
oners. Ironically, skilled labor jobs such 
as those at MicroJet and Elliot Bay help 
ensure that such jobs become scarcer on 
the outside and the wages paid are forced 
downward. 

And indeed, the interests of labor 
and most taxpayers may be ill-served by 
these programs. In touting the “revolu- 
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tionary” impact of changing the system 
so that half of all prisoners could be 
employed by private industry, Meese 
cited the example of Lockhart Correc- 
tional Facility in Texas where the 180 
prisoners who assemble circuit boards 
for Lockhart Technologies are paid mini- 
mum wage. [25] In fact, they actually 
take home about $.50 an hour. The ex- 
ample is indeed illustrative, but of how 
the system fails, not how it works. In 
1993, Lockhart Technologies closed its 
Austin, Texas plant where it paid about 
130 workers $10 an hour to assemble 
circuit boards and moved the whole 
manufacturing operation to the prison 
about 30 miles away. [26] Even if the 
prisoners were paid minimum wage, as 
Meese claims, Lockhart essentially cut 
its labor costs by more than half and it 
now pays $1 a year in rent. Meese says 
that this type of operation will reduce the 
“cost of incarceration,” but says nothing 
about the social cost of driving down 
wages. 

Another runaway shop that scam- 
pered behind bars rather than to Mexico 
or Indonesia is Omega Pacific, which 
manufactures carabiners (D shaped 
metal rings used by climbers to secure 
ropes). In December 1995. the 
Redmond, Washington company laid off 
30 workers earning $7 an hour plus ben- 
efits and moved to the Airway Heights 
Corrections Center near Spokane. 
There, five free employees supervise 
some 40 prisoners who earn $6 an hour. 
Omega Pacific owner Bert Atwater told 
the Spokane Spokesman Review that he 
moved to prison because of the rent-free 
quarters where “the workers are de- 
lighted with the pay, [where there are] 
no workers who don’t come in because 
of rush hour traffic or sick children at 
home, [and where] workers . . . don’t take 
vacations. Where would these guys go 
on vacation anyway?” Atwater was also 
pleased that he doesn’t “have to deal with 
employee benefits or workers’ compen- 
sation.” [27] 

One Washington prisoner dismissed 
the program as serving neither prison- 
ers nor the public. The DOC industries 
program is "nothing more than a dog and 
pony show'. The state spends millions 
on its prison industries bureaucracy 


alone just to say 300 prisoners are being 
employed by Class I industries. That’s 
money that can’t be used for educational 
programs, literacy, and vocational train- 
ing, etc. The point is they're 
squandering taxpayer money, it just 
doesn’t make sense.” [28] 

Others find prison industries sen- 
sible indeed and see the program as a 
sophisticated and palatable form of cor- 
porate welfare. EPI head Knut Rostad 
says his institute was formed after dis- 
cussions “between me and Meese to fill 
a void in the market place that focuses 
on the management part of prisons. The 
market was extremely interested in 
prison industry.” [29] 

The program is attractive not only 
to industry on the make for a good deal, 
but to state governments and penal au- 
thorities overburdened by the highest per 
capita incarceration rate in the world. As 
the number of convicts explodes, so do 
the costs. 

“Since 1980, the state and federal 
prison population has increased from 
316,000 to 1.1 million,” said Reynolds. 
“By the year 2002, the inmate popula- 
tion is expected to increase by another 
43 percent .... The expense has reached 
about $25 billion a year, or $250 a year 
for every household in America. One of 
the most obvious proposals to reduce the 
cost of criminal justice is to increase the 
amount of productive work by prison- 
ers.”[30] Senator Phil Gramm (R-TX) 
has proposed that federal prisoners pay 
50 percent of their annual support 
through prison work. [31] Rostad pre- 
dicts that “Up to 60 to 80 percent [of 
wages paid prisoners in private indus- 
tries programs] can end up going back 
to the state.”[32] 

So far that scenario seems largely 
hype. In 1995, the Washington state leg- 
islature. for example, appropriated over 
$19 million to the DOC's correctional 
industries for the 1995-97 biennium — 
$9.5 million a year to ensure that 300 
prisoners are employed at minimum 
wage jobs. [3 3] The money goes to pay 
the staff salaries and benefits of the bu- 
reaucracy set up to oversee the prison 
industries program. In essence, the state 
is spending more than $30,000 a year to 
ensure each prisoner earns $5-7 an hour, 
with the state getting 20 percent of all 
paid wages back in the form of its “cost 
of corrections” deduction. Prisoners in 


Class 1 industries would have to gross at 
least $160,000 a year for the state to 
break even. 

Nor does the DOC’s prison indus- 
tries budget include the salaries of the 
additional guards hired to provide secu- 
rity and supervision of the prisoner 
workers. Nor does it cover capital con- 
struction costs, such as the $5 million 
spent by the DOC to house MicroJet. [34] 
And in addition to the direct expense to 
taxpayers, the loss of jobs in the com- 
munity means a declining tax base of 
revenues coupled with the loss of prop- 
erty taxes businesses such as MicroJet 
would otherwise be paying if they were 
not housed in prisons. 

Our Tax Dollars at Work 

Prisoners can and should be given 
the right to perform meaningful work for 
decent wages and the opportunity to gain 
job skills and earn money. A sane pro- 
gram that w'ould serve both society’s and 
prisoners’ interests would require that: 

❖ prisoners keep the wages they 
earn, subject to the same deductions as 
any other citizen; 

❖ prisoners be paid the same 
wages as free world workers in compa- 
rable industries; 

❖ prisoners learn job skills that 
would help them get decent jobs on re- 
lease; 

❖ prisoners have the right to 
unionize and bargain freely; 

❖ products be labeled to indicate 
that prison labor was used; 

❖ the use of prison labor to break 
strikes or replace striking workers w ould 
be outlawed, and 

❖ prisoners be allowed to live up 
to financial responsibilities to those on 
the outside. 

Such a program would pay off in 
lower recidivism without driving down 
wages on the outside. 

The right-wing drive to make pris- 
ons pay — while racking up a nice profit 
for industry — fits well with the continu- 
ing transformation of America into a 
nation of small government, big corpo- 
rations, and big prisons. And just like 
the welfare bill, it gives the public the 
false sense that meaningful reform is tak- 
ing place. Meanwhile it takes pressure 
off a system which cannot provide 
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enough decent jobs and uses incarcera- 
tion as the remedy of choice for poverty, 
unemployment poor education, and rac- 
ism. If you’ve lost your job in 
manufacturing, garment or furniture fab- 
rication, telemarketing or packaging, it 
could have simply been sentenced to 
prison. 

[1 would like to thank Terry Allen 
and Tom Sowa for their assistance in 
researching portions of this article, 
which originally appeared in Covert 
Action Quarterly, 1500 Massachusetts 
Ave NW #732, Washington DC 20005. 
Subscriptions are S 26/year. ] 
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Litigant Entitled to 
Summary Judgment Notice 

T he court of appeals for the ninth 
circuit has reaffirmed that a dis- 
trict court which transforms a motion to 
dismiss into a motion for summary judg- 
ment by considering matters outside the 
pleadings must give the opposing party 
proper notice. Charles Anderson is a 
Nevada state prisoner and a minister of 
the Universal Life Church. He filed suit 
challenging Nevada state prison regula- 
tions forbidding prisoners from leading 
a congregation of prisoners contending the 
rules violated his first amendment rights. 

The defendants filed a motion to 
dismiss for failure to state a claim for 
which relief could be granted under 
Fed.R.Civ.P. 12(b) (6), and with their 
motion they attached the prison 
director’s affidavit and a copy of the mles 
in question. The district court granted 
the motion and dismissed the case. 

The appeals court held that the dis- 
trict court converted the motion to 
dismiss (which by its terms can consider 
only matters in the pleadings) into a 
motion for summary judgment. The 
lower court’s failure to inform Ander- 
son of the conversion and his consequent 
need to respond with evidence of his own 
warranted reversal. District courts have 
an obligation to notify pro se prisoner 
litigants of Rule 56 (summary judgment) 
requirements and that a failure to re- 
spond might result in an adverse 
judgment. In this case the lower court 
gave no such advice. 

The district court’s obligation to in- 
form pro se litigants of Rule 56 
requirements is triggered regardless of 
what the court calls its order dismissing 
the case. The key factor will be whether 
the court considers matters outside the 
initial pleadings. See; Anderson v. 
Angelone , 86 F.3d 932 (9th Cir. 
1996). ■ 
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From the Editor 

by Dan Pens 


W elcome to another issue of 
PLN. I just finished typing 
this month’s installment of “A Matter of 
Fact” (AMF), something I enjoy im- 
mensely. Since we started this feature 
last year, it has received mixed reviews. 
Readers have said it was a ‘‘waste of 
space,” and “the most stupid column I 
have ever seen in print.” Others, though, 
have given it high praise. The highest 
praise of all, however, came when an 
Arizona prisoner and PLN subscriber 
sent me a copy of an article he had pub- 
lished in a local paper. 

His article was peppered with at 
least a half a dozen facts he had gleaned 
from AMF. He thanked me for helping 
him write the article by providing him 
with a steady diet of hard facts which he 
could incorporate into his writing. 

This is exactly what I had in mind 
when I started the AMF column. Hav- 
ing taken a college course in journalism 
last year, it occurred to me that there are 
two things that distinguish good non-fic- 
tion journalism from professional 
journalism: facts and quotes. As editor 
of PLN over the years, I have read hun- 
dreds of article submissions from 
imprisoned writers. Many of them are 
written quite well, but lack the vital back- 
ground information. I have written 
letters wherein I tell the writer that the 
article is well written but lacks hard fac- 
tual data to back up the points he/she is 
trying to get across. As an imprisoned 
writer myself. I know how difficult it is 
to do research from behind the walls. 
Good solid facts can be hard to come by. 

That’s why I continue to write the 
AMF column each month. Don’t be shy 
about “stealing” these facts and using 
them in your own writing; heck, where 
do you think 1 got all of the AMF items 
myself? I encourage you to save your 
back issues of PLN. Use them as a re- 
source for your own writing, whether you 
are writing legal briefs, letters, griev- 
ances, letters to the editor, articles or a 
book. Whatever you say, back it up with 
the facts. It’ll make you a more effec- 
tive writer and your material will have a 
greater chance of catching an editor’s 
eye. 


Speaking of writing a book, PLN has 
closed a book deal with Common Cour- 
age Press for a 250-300 page compilation 
of the best writing from PLN over the 
last several years. We have nearly fin- 
ished the manuscript, but will be working 
on the finishing touches (and inserting 
more up-to-date information) until some 
time this summer. The book will not 
actually hit the book stores until early 
next year. We hope the income it gener- 
ates will be a good fundraiser for PLN. 
You’ll hear much more about this book 
in the coming year. 

If you want to check out the best 
prison book currently available, get your 
hands on a copy of “Criminal Injustice: 
Confronting the Prison Crisis” edited by 
PLN subscriber and prison rights activ- 
ist Eli Rosenblatt. In his preface, Eli 
captures the essence of the "criminal in- 
justice” problem and puts forth a possible 
solution: “The changes will be forced 
upon the system by prisoners organiz- 
ing and the collective action of an angry, 
educated populace.” 

The book is divided into six sections: 
an Overview, Conditions for Resistance, 
Women in Prison, The Death Penalty is 
Dead Wrong, Political Imprisonment in 
the U. S., and the Nationwide Lockdown. 
I have yet to read this book, but have 
heard nothing but enthusiastic praise 
from those who have. I suggest you do 
what I’m doing: Find somebody on the 
outside who wants to help out by send- 
ing you something. Ask ‘em for a copy 
of Eli’s book. A friend of mine is order- 
ing me one from: South End Press; 116 
Boltolph Street; Boston MA 02115. The 
book is 400 pages, ISBN 0-89608-539- 
2, $18.00 plus $3.00 S&H. 

That’s all for this month. As al- 
ways, remember that PLN is 
reader-supported so please keep those 
donations and subscription renewals 
coming. Enjoy this issue of PLN and 
pass it along to a comrade when you’re 
done with it. Of course, ask for it back 
so you can save your back issues. You 
can let them keep the subscription card 
insert. Let them know what they have 
to do to get a year’s worth of PLN for 
their very own. I 


BOP Brutality 
Info Wanted 

K enneth Trentedue died at the 
Federal Transfer Center in 
Oklahoma City some time between 9:00 
p.m. on August 20 and 3 .00 in the morn- 
ing of August 21, 1995. According to 
U.S. Department of Justice officials, 
Kenneth committed suicide. The Okla- 
homa State Medical Examiner, however, 
refuses to declare Kenneth’s death a sui- 
cide. BOP officials refused to allow the 
Medical Examiner to examine the cell 
where Kenneth died. Paramedics called 
to the scene to collect the body were also 
not allowed to see the cell. 

Since Kenneth’s death, his surviv- 
ing brother Jesse Trentedue, a Salt Lake 
City attorney, has been seeking an offi- 
cial inquiry into his brother’s death. So 
far Amnesty International and an inde- 
pendent forensic investigator from Utah 
have investigated the incident. Both 
conclude that it was not a suicide. Over- 
whelming physical evidence indicates 
that Kenneth was beaten to death. Since 
he was in an isolation cell in the Federal 
Transfer Center’s SHU, the only persons 
who had access and therefore could have 
been involved in Kenneth’s death were 
BOP guards. 

The case is currently under investi- 
gation by a Federal Grand Jury in 
Oklahoma City. According to Jesse 
Trentedue, the U.S. Senate Judiciary 
Committee will conduct hearings in 
March (or some time thereafter) to in- 
vestigate Kenneth’s death and a possible 
BOP and DOJ cover-up. 

Any prisoners who were at the Fed- 
eral Transfer Center, especially in the 
SHU, and who may have knowledge of 
the facts surrounding Kenneth’s death 
are urged to contact the Chief Investiga- 
tor below. Also, any prisoners who have 
experienced guard brutality at the Fed- 
eral Transfer Center are urged to write. 
In order to establish a broader pat- 
tern of BOP brutality, prisoners who 
have been brutalized by BOP guards 
in any BOP facility are also encour- 
aged to write. Send all pertinent 
information ASAP to: Mike Hubbard. 
Chief Investigator, U.S. Senate Judi- 
ciary Committee, 2244 Dirksen 
Senate Office Building, Washington, 
DC 20510. Phone: (202) 224-5225; Fax: 
(202) 224-9102. ■ 
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Denial of Medical Diet States Claim 


A federal district court in New 
York held that a prisoner who 
was denied a high fiber diet after under- 
going a colostomy had stated a claim 
requiring a trial to resolve. 

John Mandala is a New York state 
prisoner who had the misfortune of get- 
ting sick in prison on a holiday. After 
being informed he would have to return 
later when a doctor was on duty, he re- 
turned to his cell. 

Several hours later Mandala com- 
plained to prison guards that he was 
suffering extreme abdominal pain. The 
guards refused to let him put on a win- 
ter jacket or push him in a wheelchair 
to the prison hospital. Mandala limped 
to the hospital in 30 minutes while in 
extreme pain and cold. A prison nurse 
found him to be dehydrated, with no 
pulse and low blood pressure. Mandala 
was diagnosed with pneumonia and 
given a colostomy. 

After returning to the prison he re- 
peatedly requested a high fiber diet as 
ordered by the surgeon. His requests 
were repeatedly denied until more than 
a year after his surgery, when it would 
still be occasionally denied. Mandala 
filed suit contending that his pre-opera- 
tive treatment and delay in providing a 
medical diet violated his eighth amend- 
ment rights. 

The district court granted partial 
summary judgment to the defendants 
and scheduled the remaining claims for 
trial. The court held that the prison war- 
den was sufficiently involved in the 
denial of Mandala’s medical diet to 
be held liable if a constitutional vio- 
lation was found. The court discussed 
the legal requirements for personal 
and supervisory liability in § 1983 
claims. 

The court cites extensive cases deal- 
ing with the denial of medical treatment 
to prisoners where eighth amendment 
violations have been found, including 
cases where denial of medical diets were 
held to violate the eighth amendment. 
The court held that under the totality of 
the circumstances in this case, namely 
the major surgery, the doctor’s prescrib- 
ing of a high fiber diet to heal properly, 
lengthy delays and repeated requests, 
Mandala had stated a claim when his 


diet was repeatedly delayed and de- 
nied. Moreover, a genuine issue of 
fact existed as to whether this pattern 
of conduct actually violated his 
eighth amendment rights. The claim 
was set for trial. 

The court also held that Mandala 
had properly stated a claim against 


> The Maryland State Police Drug 
Interdiction Squad, an all white unit, has 
been warned by senior state police offi- 
cials to be “impartial” after the 
Associated Press reported that 75 percent 
of the drivers stopped and searched on 
Interstate-95 are black. 

> More than 90 percent of police 
officers in the U S. are men, and more 
than 80 percent of police officers are 
white. The number of women at execu- 
tive levels in law enforcement is 
estimated to be under two percent. 

> According to the NY City po- 
lice department, its officers shot 16 
people in 1993 who were “armed” with 
toy guns. 

> The National Association of 
Police Chiefs reported that the number 
of police who died in the line of duty 
dropped to a 30-year low of 1 18 in 1996. 

> A 1 996 study conducted by Buf- 
falo State University of New York, found 
that police officers are eight times more 
likely to commit suicide than to be killed 
in a homicide (on or off duty) and three 
times more likely to commit suicide than 
to die in job-related accidents. 

> A fact-checking intern for The 
Nation called the National Center for 
Health Statistics to learn he number of 
murders committed in the U.S. in 1995. 
The answer: 2 1,577. Out of curiosity he 
asked how many suicides there were. 
Answer: 30,893. With all the furor over 
violent crime in the U.S. it makes you 
wonder why so many more people do fa- 
tal violence to themselves than are the 


county jail officials who did not provide 
him with proper medical treatment when 
he was held in the Nassau County 7 jail. 
Anyone litigating an eighth amendment 
medical case will find this ruling useful 
due to the extensive medical citations. 
See: Mandala v. Coughlin, 920 F. Supp. 
342 (ED NY 1996). ■ 


victims of deadly force committed by oth- 
ers. 

> California’s Doris Tate Crime 
Victims Bureau (the driving force behind 
that state’s “three strikes” law) gets 78 
percent of its funding, along with free 
office space and lobbying staff, from the 
California Correctional Peace Officers 
Association (CCPOA), the prison 
guard’s union. The CCPOA also pro- 
vides 84 percent of the funding for Crime 
Victims United, another PAC which 
presses for tougher laws and longer sen- 
tences. 

> State per capita spending on 
corrections has more than doubled since 
1985. according to the National Confer- 
ence of State Legislatures, and 
corrections spending was the fastest 
growing component of state budgets in 
1995. 

> A 1996 report released by the 
Criminal Justice Policy Council, entitled 
“Punishment. Incarceration and Crime,” 
based on analysis of crime rates and in- 
carceration rates in Texas between 1989 
and 1995, concludes that building more 
prisons has little to do with lowering 
crime rates. The report staled that the 
violent crime rate in Texas actually rose 
0.8 percent over the period while the 
state’s incarceration rate rose 107 per- 
cent. 

> In March 1996, Washington 
state’s prison population rose above 
12,000, more than double the state’s 
1987 prison population. The WA DOC 
employs more than 6.000 workers._ al- 
most exactly one DOC employee for 
every two WA prisoners. | 
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Pro Se Tips and Tactics 

by John Midgley 


I n many cases in which a prisoner 
or group of prisoners is suing over 
bad prison conditions or practices, the 
prisoners want an injunction, that is, an 
order to require state officials to stop vio- 
lating constitutional rights. This column 
briefly discusses what “injunctive relief’ 
is, the basic standards for getting it, and 
some special issues regarding injunctions 
that can come up in prison cases. I can- 
not cover every aspect of this large and 
complex subject or provide specific ad- 
vice for your case, but will simply 
highlight some of the issues you might 
face. 

In this column, as always, I assume 
that you have a case filed under 42 U.S.C. 
Section 1983 in federal district court, and 
so I discuss the federal standards and 
cases. If you are in state court, the stan- 
dards and law could be very different. 
Also, I discuss here only injunctions or- 
dered by a judge after a trial won by the 
plaintilf or plaintiffs. The material in 
this column does not apply to consent 
decrees or other kinds of injunctions put 
in place after settlement is reached be- 
tween the parties. Consent orders 
involve different issues and in some cases 
different standards, and they will be the 
subject of a future column. 

What Injunctive Relief Is 

An injunction is a court order either 
requiring someone to stop doing some- 
thing illegal or requiring them to put in 
place some new conditions or practices 
that will eliminate illegal conditions or 
practices. An injunction is forward-look- 
ing, that is, it reaches into the future to 
require a losing defendant to stop doing 
something that the defendant has been 
doing. Because it looks forward, injunc- 
tive relief is often called “prospective 
relief.” This is in contrast to money dam- 
ages, which is “retrospective” relief that 
looks backward to an event that has al- 
ready occurred and attempts to 
compensate for harm done in that past 
time. 

Injunctive relief is also often called 
“equitable” relief, which means that 
when a court is deciding whether to grant 
an injunction it acts as a so-called “court 


of equity.” Courts developed the equity 
role in England long ago to allow them 
to do justice in cases in which traditional 
damages remedies would not do the job. 
Courts acting in the equity role draw on 
a long history of trying to do what is right 
to eradicate a legal wrong that a plain- 
tiff is suffering. 

The most important practical result 
of these differences between injunctive 
and damages remedies is that there is no 
right to a jury trial on equitable ques- 
tions. The judge always decides whether 
or not an injunction will be granted. By 
contrast, where money damages are at 
issue, either side can request a jury if they 
want one. If both damages and injunc- 
tive questions are involved, a jury can 
determine the damages issues but the 
judge will still decide whether to issue 
an injunction. 

What Plaintiffs Need To Show To 
Get Injunctive Relief 

You are not entitled to an injunc- 
tion in every Section 1983 case in which 
you prove a constitutional violation. In- 
stead. courts decide whether to issue an 
injunction based on special standards 
that apply to this prospective, equitable 
form of relief. 

Federal Rule of Civil Procedure 65 
contains some general rules about injunc- 
tions. and should be consulted if you are 
considering asking for an injunction. 
However, this rule does not contain the 
real standards judges look to in decid- 
ing whether to grant an injunction. The 
standards are found in the caselaw. 

The two most basic prerequisites to 
issuance of an injunction are 1) that there 
is a likelihood of the plaintiff suffering 
substantial and immediate ''irreparable” 
harm and 2) that there exists no other 
remedy to adequately address this threat 
of harm. Irreparable harm is a large topic 
beyond the scope of this column; but in 
general courts find that the ongoing vio- 
lation of constitutional rights meets the 
irreparable harm test. The lack of an 
adequate remedy at law means that a 
standard remedy such as damages will 
not adequately deal with the harm. For 
example, in the case of ongoing consti- 


tutional violations reaching into the fu- 
ture, a damages remedy is inadequate 
because that remedy cannot stop the il- 
legal practice, only compensate for past 
wrongs. Thus only an injunction is ad- 
equate to stop the ongoing violations. 

Because injunctions in Section 1983 
cases reach into the future and force pub- 
lic officials to act differently than they 
have chosen to act, there has been much 
litigation about Section 1983 injunctions. 
Here I briefly discuss three of the Su- 
preme Court cases addressing these 
issues which may have a direct impact 
on your request for injunctive relief. 

The Supreme Court has made very 
clear that an injunction may issue even 
though the threatened harm has not yet 
occurred. Helling v. McKinney. 113 
S.Ct. 2475 (1993). So long as there is a 
strong proof of a real and substantial 
threat of harm, for example “an unsafe, 
life-threatening condition in [a] 
prison...” (113 S.Ct. at 2480), a federal 
court can issue an injunction. Of course, 
a condition that has already caused harm 
but which has not changed and so cre- 
ates a continuing threat of even more 
harm provides an even stronger case for 
an injunction. 

The negative side of the same prin- 
ciple. however, is that merely showing 
that you have been harmed by a practice 
in the past does not give you the auto- 
matic right to an injunction to keep it 
from ever happening again. In City of 
Los Angeles v. Lyons, 46T U.S. 95 
(1983), the Court found that a man who 
had been subjected to a chokehold by the 
LAPD after a traffic stop could not ob- 
tain an injunction against LAPD’s 
ongoing chokehold policies and practices 
because the chances that this plaintiff 
would again be stopped and choked were 
so slim that he could not show that he 
faced a real and immediate threat of fu- 
ture choking. In addition, the Court 
found that under these circumstances 
damages for the past choking gave Lyons 
an adequate remedy for what happened 
to him. 

In many prison cases, of course, 
Lyons, bad as it is, does not present a 
great problem because the threat of the 
harm happening again is so immediate. 
For example, an ongoing unconstitu- 
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tional condition in an entire segregation 
unit obviously creates an immediate 
threat for all who live in the unit. Your 
release from the unit might make the 
threat a little more speculative and so 
somewhat more subject to Lyons prob- 
lems, but in reality the threat remains 
quite real because you could be returned 
to the unit at any time. At the other ex- 
treme, however, your release from prison 
would present great Lyons barriers, as it 
is much less likely that you will again 
be subjected to the prison conditions you 
complained about. Your case may be 
somewhere in between, so you should 
be prepared to show as high a likelihood 
as possible that you will be returned to 
the area where the unconstitutional con- 
ditions are. 

The need to show immediate ongo- 
ing threats may also require you to prove 
that the unconstitutional condition or 
practice is still in existence at the time 
of trial. Farmer v. Brennan, 114 S.Ct. 
1970 (1994). Although there are older 
cases suggesting that cessation of ille- 
gal conduct does not necessarily end the 
need for an injunction if the defendants 
are likely to do the same thing again. 
Farmer comes close to saying that the 
violation must be going on at the time 
of trial if the plaintiff wants an injunc- 
tion. You should argue that very recent 
changes in conditions should be treated 
as no real change, because such last- 
minute changes are not serious and 
permanent and so do not eliminate the 
threat of harm. 

In some cases, litigating the case as 
a class action may solve many of the 
problems prisoners experience in trying 
to get injunctions. Class certification in 
a prison case, as discussed in more de- 
tail in my last column, establishes as 
plaintiffs a large group of prisoners 
whose members will be subjected to on- 
going prison conditions and practices 
into the future. Thus, for example, if 
you are the named plaintiff for a class in 
a segregation unit, you can be uncondi- 
tionally released from prison after the 
class is certified and the class will still 
have standing to seek an injunction 
against the ongoing constitutional vio- 
lations you identified. Therefore, you 
should strongly consider the possibili- 
ties for class certification in any case in 
which you are thinking of asking for an 
injunction. 


Scope of Relief - How Broad An 
injunction Can You Get? 

Once trial is over and the plaintiff 
has won the right to an injunction, next 
is the so-called “scope of relief’ ques- 
tion, that is, how much can the court 
require state officials to do to fix an un- 
constitutional practice or condition 
proven by the plaintiff? Issues about 
scope of relief come up most often in 
large class action cases after district 
judges order state officials to do many 
things to fix large-scale problems in a 
prison system. But similar issues can 
come up in any case where there will be 
an injunction. 

Federal courts often state that injunc- 
tions in Section 1983 prison cases should 
go no further than is necessary to eradi- 
cate proven constitutional violations and 
should give state officials the chance to 
propose and implement their own cho- 
sen remedies if those remedies appear 
adequate. An extensive statement of 
these ideas, with numerous citations, is 
in Toussaintv. McCarthy, 801 F.2d 1080, 
1086 - 1087 (9th Cir. 1986). Recently, a 
majority of a sharply divided Supreme 
Court emphasized these points, espe- 
cially expressing disapproval of relief 
that goes beyond what was proven and 
underscoring the need for federal courts 
to “give adequate consideration to the 
views of state prison authorities.” Lewis 
v. Casey, 116 S.Ct. 2174, 2183 - 2186 
(1996). 

Last year Congress put many of these 
ideas into the Prison Litigation Reform 
Act (PLRA). The PLRA prohibits prison 
or jail injunctions that are not based on 
court findings that the “relief is narrowly 
drawn, extends no further than necessary 
to correct the violation of the Federal 
Right, and is the least intrusive means 
necessary to correct the violation of the 
federal right.” 18 U.S.C. Section 
3626(a)(1). With respect to injunctions 
issued after trial, the legislative history 
shows that this provision simply paral- 
lels the existing law as expressed in 
Toussaint. 

Importantly, these limits on injunc- 
tive relief do not prevent a federal judge 
from ever ordering a very specific rem- 
edy or imposing a remedy that is other 
than what the state would choose. “[A] 
federal court may order relief that the 
Constitution would not of its own force 


initially require if such relief is neces- 
sary to remedy a constitutional 
violation.” Toussaint , 801 F.2dat 1087. 
Likewise, if a court has allowed state 
officials to try to fix a proven violation 
and they have failed, the court can order 
much more specific relief than it could 
have immediately after trial. See Hutto 
v. Finney, 437 U.S. 678 (1978); Balia v. 
Idaho State Board of Corrections, 869 
F.2d 461, 471 - 472 (9th Cir. 1989). 

There is not space in this brief col- 
umn to discuss another important 
injunctive relief issue: How long can the 
injunction remain in effect? This issue 
has been the subject of much litigation 
in recent years, and has been made even 
more complicated by the PLRA, which 
attempts to place a two-year limit on all 
prison or jail injunctions unless the 
plaintiffs show continuing constitutional 
violations every two years. 

The PLRA, which has been dis- 
cussed in several PLN articles, is under 
challenge all over the country. If are try- 
ing to get an injunction, you should pay 
close attention to developments regard- 
ing PLRA to see what you can get and 
how long you will be able to hold on to 
any victory you win. ■ 

| Thanks to David Fathi for passing 
on his knowledge of PLRA issues. John 
Midglev is an attorney at Columbia Le- 
gal Services in Washington state ] 

Detainee Excessive Force 
Jury Instructions Reversed 

T he court of appeals for the sev- 
enth circuit held that a district 
court erred when it instructed a jury on 
jail guards’ good faith immunity defense. 
Anyone bringing an excessive use of 
force involving pretrial detainees to trial 
will find this case helpful. In 1988 Jackie 
Wilson was detained in the Cook County 
(Chicago) jail where he was attacked 
without provocation by jail guard James 
Williams on two separate occasions on 
the same day. Williams denied starting 
the fight but claimed any force he used 
was justified after Wilson atacked him. 
The district court granted William’s 
motion for summary judgment but this 
was reversed on appeal at Wilson v. Wil- 
liams. 997 F.2d 348 (7th Cir. 1993). On 
remand a jury trial was held and the ver- 
dict was in William’s favor. Several 
witnesses testified supporting Wilson’s 
claim that he was attacked and beaten 
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Excessive Force (cont.) 

without provocation while Williams and 
several guards testified force was used 
only after Wilson attacked Williams. 

The appeals court noted that review 
of jury instructions on appeal is limited. 
A reviewing court must determine if the 
instructions, as a whole, were sufficient 
to accurately inform the jury of the ap- 
plicable law. A jury verdict will be 
reversed only if it appeared that the jury 
was mislead and its understanding of the 
issue was seriously affected, to the preju- 
dice of the complaining party. 

Convicted prisoners must bring ex- 
cessive force claims under the eighth 
amendment; pretrial detainees must 
bring excessive force claims under the 
fourteenth amendment. The fourteenth 
amendment forbids detainees from be- 
ing punished prior to conviction. The 
courts have had difficulty applying this 
legal principle in practice; the result is 
the courts say that detainees retain more 
protection under the fourteenth amend- 
ment than do convicted prisoners under 
the eighth but typically apply an eighth 
amendment standard to detainees’ 
claims. This case follows that pattern 
despite amply discussing the conflicting 
case law from several circuits on this 
topic. 

The seventh circuit now adds a new 
standard: “Considering the fact that con- 
victed prisoners and pretrial detainees 
are held together in correctional facili- 
ties, we recognize the impracticality of 
separate standards for these two groups 
in the context of a jail disturbance. ... We 
may therefore assume, without deciding, 
that in the prison security context, the 
applicable standard for excessive force 
claims is provided by the Eighth Amend- 
ment, as explained in Whitley and 
Hudson : whether the measure taken in- 
flicted unnecessary and wanton pain and 
suffering depends on ‘whether force was 
applied in a good-faith effort to main- 
tain or restore discipline, or maliciously 
and sadistically to cause harm.’” 

The jury was instructed that to find 
Williams liable for using excessive force 
it must find: “(1) some harm, that (2) 
resulted directly and only from the use 
of force that was clearly excessive to the 
need; and the excessiveness of which was 
(3) objectively unreasonable in light of 


the facts and circumstances at the time.” 
On appeal Wilson claimed that the dis- 
trict court erred by instructing the jury 
to consider only objective factors, and not 
Williams’ subjective intent to cause 
harm. The appeals court noted this test 
was lifted verbatim from Graham v. 
Connor, 490 US 386, 109 S.Ct, 1865 
(1989) which involved the excessive use 
of force in a Fourth Amendment context 
(which applies to citizens who are nei- 
ther detainees nor prisoners). The court 
held the instructions were appropriate 
and conveyed the law to the jury. 

The court held the jury was errone- 
ously instructed regarding William’s 
good faith defense to the charges. The 
instruction given was that if the jury 
found Wilson had proven his claim it 
could not find Williams liable if the jury 
found Williams had a reasonable and 
good faith belief his actions would not 
violate Wilson’s constitutional rights. “In 
our view this instruction in this difficult 
area constitutes error. The jury was first 


instructed to determine, through objec- 
tive means, whether the prohibited 
punitive intent was present, but then was 
told that even if this was found, a rea- 
sonable good faith punitive intent would 
excuse it. We find this fairly confusing 
and assume the jury did too. This instruc- 
tion. at least without a prior finding that 
that a jail disturbance in fact existed, 
impermissibly creates another objective 
bar to Wilson’s Fourteenth Amendment 
claim. Using this standard, if a jury be- 
lieves a pretrial detainee has in fact been 
‘punished’ (outside a jail disturbance 
context), they are still prevented from 
finding liability if the punishing officer 
believed the force was lawful or simply 
did not know any better. Under the star: 
dards of the Fourteenth Amendment, 
which prohibits any ‘punishment,’ such 
a result is impermissible.” The court held 
the error was not harmless and reversed 
for a new trial. See: Wilson v. Williams, 
83 F.3d 870 (7th Cir. 1996). ■ 


Media TRO Denied 


federal district court in Mis- 
ouri held that a television sta- 
tion and prisoners had virtually no 
likelihood of success in challenging a 
prison system’s ban on video taped in- 
terviews. A Missouri TV station began 
filming interviews with prisoners 
throughout MO prisons. After initially 
granting the interview requests the MO 
DOC imposed a complete ban on all 
video taped prisoner interviews. The TV 
station and prisoners filed suit and 
sought a Temporary Restraining Order 
(TRO) enjoining the ban until the mat- 
ter was litigated. The district court 
denied the TRO. 

The court gave a summary of the law 
applicable to media access to prisoners 
and noted that Pell v. Procunier, 417 U.S. 
817, 94 S.Ct. 2800 (1974) and Saxbe v. 
Washington Post All U.S. 843, 94 S.Ct. 
2811 (1974) both held that prisoners 
have no right of access to the media 
and the media has no right to enter 
prisons. 

The court noted that there was no 
indication in this case that the ban on 
media visits was done to suppress or 
regulate speech because of its content. 
Supporting this was the fact that a pris- 
oner expressing a desire to expose 


corruption within the MO DOC sought 
to be interviewed by the TV station plain- 
tiff but they were not interested. 

Ironically, the court held that grant- 
ing the TRO would not be in the public 
interest because the public has an inter- 
est that state prisons be run in an orderly 
fashion. “Without order and discipline 
in a prison environment, the state will 
not be able to accomplish its mission of 
rehabilitation. Because an overwhelm- 
ing majority of inmates will someday 
return to life as members of the general 
public, rehabilitation is vital and any- 
thing that hinders that process is against 
the public interest.” We find it ironic that 
anyone can say that blanket censorship 
and banning media access somehow pro- 
motes rehabilitation. The court did not 
discuss the public interest in knowing if 
its prisons are indeed fulfilling their 
function of protecting public safety. If 
they aren’t, how is the public supposed 
to find out if the media is banned from 
entering? 

As more states ban or restrict me- 
dia access to prisons and prisoners it 
should be apparent that relief will not be 
secured in the courts. See: Sidebottom 
v. Schiriro, 927 F. Supp. 1221 (ED MO 
1996). ■ j 
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Congress Bans Porn in Federal Prisons 


W ith little notice and no fan- 
fare on September 30, 1996, 
president Clinton signed into law the 
mammoth Omnibus Consolidated Ap- 
propriations Bill, PL 104-208, which is 
the federal government’s budget. Sec- 
tion 614 of the law states . “None of the 
funds made available in this Act to the 
federal Bureau of Prisons may be used 
to distribute or make available any com- 
mercially published information or 
material to a prisoner when it is made 
known to the federal official having au- 
thority to obligate or expend such funds 
that such information or material is sexu- 
ally explicit or features nudity.” This law 
is being called the “Ensign Amendment” 
after its author Republican congressman 
John Ensign of Nevada. 

The Bureau of Prisons (BOP) 
promptly promulgated new censorship 
rules at 61 F.R. 57568 to modify 28 
C.F.R. § 540. The amended mail cen- 
sorship rules duly state that no 
commercially published information or 
material will be made available to pris- 
oners if it features nudity or is sexually 
explicit. The BOP defines nudity as “a 
pictorial depiction where genitalia or 
female breasts are exposed.” 

The real intent of the law change is 
seen in the memorandums distributed by 
BOP wardens to their captive popula- 
tions as part of the law’s implementation. 
PLN readers across the country have sent 
us copies of memos. A typical example 
is one authored by FCI Butner, North 
Carolina, warden J.M. Vanyur. It repeats 
the language of the Ensign amendment 
and states “December 1, 1996. has been 
established for all Bureau facilities as a 
cut off date for inmates receiving sexu- 
ally explicit publications, i.e. Hustler , 
Penthouse, Playboy .” It then goes on to 
state: “Implementation of this legislation 
will prohibit you from receiving certain 
publications to which some of you cur- 
rently subscribe. Accordingly, if you 
have subscriptions to publications that 
contain sexually explicit material or 
nudity you should cancel the subscrip- 
tion or have the publications sent to 
someone in the community for their use. 
Publications that arrive at the institution 
which may not be distributed based on 


by Paul Wright 

the above law, will be returned to sender.” 

Shortly after the memos were posted 
several BOP prisoners filed suit challeng- 
ing the censorship policy and seeking 
preliminary injunctions. As we go to 
press there appear to have been no rul- 
ings on these cases. Burton Joseph, 
special counsel to Playboy, informed one 
PLN reader that Playboy was working 
with the Media Coalition, ACLU Na- 
tional Prison Project and others to bring 
a court challenge to the law. 

Prisoners weren't the only ones 
whose first amendment rights were 
targetted for ruthless suppression by 
Clinton and congress. At the same time 
congress enacted the Ensign amendment 
it passed, with no sense of irony, the 
“Military Honor and Decency Act of 
1996” which forbids the sale or rental of 
sexually explicit material at any U.S. 
military facility. On January 22, 1997, 
that law was struck down as unconstitu- 
tional by district court judge Shira 
Sheindlin of New York. See: General 
Media Communications Inc. v. Perry, F. 
Supp. (SD NY 1997). The message from 
congress and Clinton is that if you’re a 
prisoner or a soldier the first 
amendment’s guarantee of free speech 
means nothing. I suspect that if Clinton 
and congress thought they could impose 
such draconian limits on the free speech 
of all citizens they would do so. Instead, 
they choose to test the waters with the 
most vulnerable, institutionalized seg- 
ments of the population. 

It is doubtful that the BOP ban, 
couched as a limitation in how appro- 
priated federal funds are spent, will pass 
constitutional muster. Thornburgh v. 
Abbott, 109 S.Ct. 1874 (1989) is the lead- 
ing case on prison censorship of 
publications. While it allows prison of- 
ficials wide discretion in the censorship 
of prisoner mail, it specifies that such 
censorship cannot take place due to the 
unpopular political or sexual nature of 
the material. Moreover, the Ensign 
amendment’s biggest weakness may turn 
out to be that it bears no discernible con- 
nection to penological goals of any type, 
much less legitimate goals. 

Obscene materials are those which 
depict explicit sexual activity as defined 
by state or federal law; which violate con- 


temporary community standards and 
which have absolutely no political, so- 
cial or artistic value. Obscene materials 
are not entitled to constitutional protec- 
tion. See: Millerv. California, 413 U.S. 
15 (1973). However, “... nudity alone is 
not enough to make material legally ob- 
scene under the Miller standards.” 
Jenkins v. Georgia, 418 U.S. 153. 161 
(1974). “Sexual expression which is in- 
decent but not obscene is protected by 
the first amendment....” Sable Commu- 
nications of California v. FCC, 109 S.Ct. 
2829, 2836 (1989). 

“Sexually explicit ... does not mean 
obscene.” U.S. v. Guarino , 729F.2d864, 
870 (lstCir. 1984)(en banc). See also: 
Fantasy Bookstore Inc. v. City of Bos- 
ton, 652 F.2d 1115, 1126 (1st Cir. 1981). 
The government bears the burden of 
proving obscenity. See: U.S. v. 2,200 
Paperback Books, 565 F.2d 566, 570 
(9th Cir. 1977). In the past, courts have 
found that materials graphically depict- 
ing sexual intercourse, group sex, 
fellatio, anal sex and masturbation are 
not obscene and are thus entitled to con- 
stitutional protection. See: U.S. v. MK 
Enterprises, 719 F. Supp. 87 1 (D NE 
1989); U.S. v. Various Articles of Ob- 
scene Merchandise, Schedule 2102, 709 
F.2d 132 (2nd Cir. 1983). 

Applying these principles to prison- 
ers, courts have held that sexually 
explicit materials cannot be censored 
solely because prison officials find the 
contents morally objectionable. See: 
Pepperling v. Crist, 678 F.2d 787 (9th 
Cir. 1982); Inmates of the Milwaukee 
County Jail v. Peterson, 353 F. Supp. 
1157 (ED WI 1973); Palmigiano v. 
Travisono. 3 17 F. Supp. 776 (D RI 1970); 
McMurrav v. Phelps, 533 F. Supp. 742 
(WD LA _ 1982); Kincaid v. Rusk, 670 
F.2d 737 (7th Cir. 1982); Montana v. 
Commissioners Court, 659 F.2d 19 (5th 
Cir. 1981) and Dawson v. Scurr, 986 F. 2d 
257 (8th Cir. 1993). 

Courts have consistently found that 
there is no causal connection between 
sexually explicit materials and violence 
or “deviant sexual behavior.” See: 
Stanley v. Georgia, 394 U.S. 557, 566 
(1969); Dworkin v. Hustler Inc., 867 F.2d 
1188, 1199 n. 8 (9th Cir. 1989) and 
American Booksellers Association v. 
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Porn Ban (continued) 


Hudnut. Ill F.2d 323. 329 n.2 (7th Cir. 
1985). Thus it is unlikely that prison 
officials will be able to prove any type of 
legitimate penological interest to uphold 
the censorship of sexually explicit ma- 
terials to prisoners. 

PLN will report the outcome of liti- 
gation challenging the Ensign 
amendment in upcoming issues. We ask 
that readers keep us posted of develop- 
ments in the case. ■ 

Execution Conflicts with 
Medical Ethics 

D avid Nelson, a 5 1 -year-old con- 
victed murderer, was scheduled 
for execution in Alabama on December 
8, 1996. A last-minute stay by the Ala- 
bama supreme court delayed the 
execution so that Nelson could donate a 
kidney to his brother, Louis Nelson, who 
lost a leg to diabetes and whose kidneys 
no longer function. 

The court granted a three-week stay 
to allow doctors to evaluate the viability 
of the kidney transplant. But doctors at 
Vanderbilt Transplant Center, in Nash- 
ville, who are supposed to conduct the 
evaluation are troubled over an ethical 
question posed by such a transplant. 

“Why do you allow someone to re- 
cover and be completely healthy before 
killing them?” said Dr. J. Harold 
Halderman, medical director of the trans- 
plant center. 

The idea of removing an organ from 
the condemned man and then helping 
him to fully recover from the surgery only 
to have him then put to death was unset- 
tling to physicians, who also wonder if 
Nelson is a truly “voluntary” donor. 

“This sounds to me to be distaste- 
ful, and I’m not sure what we will do 
here,” Halderman said. 

The surgery would be performed by 
Vanderbilt doctors at a nearby veterans 
hospital where the infirm brother is hos- 
pitalized. However, the six doctors on 
Vanderbilt’s kidney transplant team said 
they must resolve “ethical issues” before 
proceeding with an operation. 
Halderman said. ■ 

Source: Associated Press 


Reach out and 

F lorida DOC officials were found 
in 1995 to have fraudulently 
awarded a contract to North American 
Intelicom (NAI) to provide “inmate tele- 
phone services” to 35 Florida state 
prisons. Rival communications company 
MCI filed a protest because they were 
not awarded the contract, even though 
their bid scored higher than NAI’s in the 
DOC bid ranking system. [See: “Phone 
Graft in Florida.” PLN Vol. 7 No. 6] An 
investigation ensued. Senior DOC offi- 
cials were implicated in a bid rigging 
scheme, and the contract was then 
awarded to MCI in November. 1995. 

A later investigation by the Florida 
Public Services Commission (PSC) re- 
vealed that during the period in which 
NAI was providing telephone services, 
the company routinely over billed people 
who accepted phone calls from prison- 
ers using NAI phones. NAI subsequently 
agreed to refund $400,000 to consumers 
who were bilked by the overcharges. 
[See: “Florida Utilities Commission Re- 
funds Phone Kickbacks,” PLN v.7 #9], 
Less than a year after MCI began 
providing “Inmate telephone services,” 
the company was under investigation for 
overcharging consumers, imposing a $3 
surcharge on collect calls placed by pris- 
oners — triple what state regulations 
then allowed. 

Kathy Pounds. MCI’s director of 
public policy, Southern Region, says the 
company did no wrong, asserting that the 
$3 surcharge “covers the cost of our 
maximum security features” and point- 
ing out that the rate increase was filed 
with the Florida Public Service Commis- 
sion (PSC) which approved them after a 
30-day review. 

J. Alan Taylor, a PSC regulator, ad- 
mits the documents filed by MCI were 
approved. But he said they slipped 
through quietly and that MCI officials 
should have known that the higher 
charge violated PSC rules. PSC Com- 
missioner Julia Johnson characterized 
the $3 surcharge as a “lawfully filed il- 
legal rate.” 

The DOC, which under its contract 
with MCI gets a 53 percent cut of phone 
revenues, raked in an estimated $10 mil- 
lion from phone calls in 1996. MCI’s 
cut is estimated by the DOC to be in the 
$8 million to $9 million range. Florida 
DOC officials acknowledged that the 


Bilk Someone 

surcharge violated MCI’s contract with 
the department. “We’re not going to take 
any action,” said Tom Brooks, a DOC 
communications engineer. “We have 
told them we weren’t pleased with the 
situation. But the contract is not real 
punitive in nature.” 

On October 29. 1996, by a 5-0 vote, 
the Florida PSC ordered MCI to refund 
$1.5 million to customers who were over- 
charged and to decrease the surcharge 
to the PSC mandated maximum of $ 1 . 75 
(raised by the PSC in February, 1996, 
from $1). 

MCI offered to pay the refund by: 
giving the money to a Daytona Beach 
Christian organization that serves pris- 
oners’ families, putting it into the state 
Inmate Trust Fund, or simply lowering 
its rates between Nov. 15, 1996 and Jan. 
1 5, 1 997, to make up for the overcharges. 

A state DOC official endorsed one 
of the alternative refund plans. But the 
PSC voted to require that MCI prove why 
the company should not be fined up to 
$25,000 for each day it overcharged cus- 
tomers. The PSC then said that direct 
refunds were the best alternative. 

“It’s owed to the customers who paid 
it,” Commissioner Diane Kiesling said. 
“If it costs the company some time, 
money and energy [to track down the 
customers owed refunds], then so be it.” 

PLN readers in other states should 
look into the phone contracts in their own 
prisons. Make test calls, i.e. place a call 
to a friend or loved one on the outside 
on a specific day and time. Time the 
call. Have somebody go to a pay phone 
outside, as near to the prison as possible, 
and place the same length collect call, 
on the same day and time, to the same 
number. When the phone bill arrives, 
compare the charges. 

Find out which agency in your state 
regulates phone rates. Contact them and 
have them provide you with information 
about what rates are permitted under 
state regulations. If the phone company 
serving your prison is overbilling, have 
your people (the ones who are over 
billed) write letters of complaint to the 
state attorney general’s office and to the 
public utilities commission. If you don’t 
watch ‘em, who will? ■ 


Source: St. Petersburg Times 
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S ome death row prisoners who 
have been executed attain celeb- 
rity. We have all heard about the 
Rosenbergs. Carryl Chessman’s name 
comes to mind, Gary Gillmore also. 

But do you know Joseph Paul 
Jernigan? No? Come on, if I tell you 
CD-Rom disk ... Internet ... that’s it - 
you’ve got it! At 12:15 am on August 
5, 1993, in Huntsville, Texas, someone 
pushed a button, his body was injected 
with lethal chemicals, and the state of 
Texas took his life. 

Seven hours after his death he was 
X-rayed, then frozen, embedded in gela- 
tin and sliced into thin cross sections. 
So after five months of slicing. Paul 
Jernigan became 1,871 human slices. 
Each thin cross-section was photo- 
graphed and digitized. His body is now 
immortalized as the “Visible Human 
Project.” $1.4 million worth of human 
project. 

The project needed a good “subject” 
in order for the “product” (his digitized 
remains) to sell well. So it was manda- 
tory to obtain a prime quality human 
body - not an old one. not too deterio- 
rated, no death caused by traumatic 
injury. Paul Jernigan was just the ticket. 
As do many other convicts, Paul exer- 
cised and lifted weights so he was well 
developed. Real prime quality meat! 

As a medical doctor, I very much 
doubt the utility of the Visible Human 
Project for medical purposes. The prac- 
tice is revolting. Jernigan didn’t know 
that in donating his body to science (or 
was it business?) that he would be dis- 
sected, digitized, turned into a 
commercial product, pressed into a CD- 
Rom and transmitted over the Internet. 
The Visible Human Project exploited 
Paul Jernigan ’s notoriety as an executed 
convict. Would the project have been 
nearly as famous and profitable if they 
had used the body of an unknown per- 
son? Certainly not. 

The most deplorable aspect of the 
entire project is that it is being used to 
implicitly justify the death penalty. 
Jemigan’s execution is legitimized by 
virtue of the “good use” his body was 
put to. Don t they come in handy, these 
death row prisoners? They are subjected 
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The New Triad 

by Pierre Duterte 

to harsh prison conditions, humiliations Come back Hippocrates, they are 
and violence, they do “voluntary” jobs going mad! Really, they did con you, 
in prison, and to add to this good fortune Paul. 

they get to become profitable as well ! Oh I forget, I think you conned them 

In this brave new world mentality, also: You had your appendix removed 
such prisoners can be part of the new and you only had one testicle ... no one 
triad — a symbol of the ending 20th cen- is perfect! 

tury: CD-Rom = Internet = Profit. So [ Editor s Note: The author is a well 

why not adopt legislation as proposed in known physician, residing in France, 
Arizona and allow the “harvesting” of and an outspoken opponent of capital 
the organs of executed prisoners? A ft- punishment, especially of the practice 
nal solution. Human beings as of using “medical procedures” to inject 
supermarkets for organs. Oh, I forget, lethal poison into the veins of human 
there is a project to include Paul’s body beings, a practice which he soundly de- 
in a video game. Frightening. Fascinat- nounces as a violation of the Hippocratic 
ing. In “Mortal Kombat” style! What oath to which all physicians are sup- 
will they think of next!? posed to be bound.] | 

No Remedy for State Law Violations in 
Washington Disciplinary Hearings 

T he Washington state court of ap- of recent Supreme Court decisions which 
peals for Division I held that have directly addressed what standard of 
prisoners challenging a disciplinary review applies to prison disciplinary ac- 
hearing must show actual and substan- tions.... Nothing in Cashaw even alludes 
tial prejudice before they are entitled to to overruling this line of cases, nor is 
relief under a Personal Restraint Petition that consequence in any way acknowl- 
(PRP). In In Re Cashaw, 123 Wn.2d 138 edged or considered.” 

(1994), [PLN, Vol. 5, No. 5] and In Re The court relied upon In Re 
Shepard, 127 Wn.2d 138(1995), [PLN, Reismiller, 101 Wn.2d 291 (1987) to 
Vol. 7, No. 2] the Washington state su- conclude that Cashaw applies only to 
preme court held that when a prisoner parole hearings and cannot be used to 
challenges a parole hearing violation he challenge prison disciplinary proceed- 
need not show “actual and substantial ings. Thus, to prevail on a challenge to 
prejudice” in order to prevail on nis PRP. a prison disciplinary sanction the peti- 

Instead. the petitioner could prevail if he tioner must show they suffered “actual 
showed that the parole board had vio- and substantial prejudice.” Applying that 
lated its own rules and regulations. When standard to the cases before it the court 
we reported those rulings at the time in conciudedthat despite numerous viola- 
PLN we noted that their main usefulness tions of the Washington Administrative 

would probably be in prison disciplin- Code (WAC) governing prison disciplin- 
ary hearings. This ruling indicates ary hearings, the petitioners were not 
otherwise. entitled to relief. “Judicial review of mere 

Two Clallam Bay prisoners, Lonnie procedural irregularities is inappropri- 

Burton and Alonzo Warren, were ate and disrupts the prison disciplinary 
i nfracted for disciplinary violations and process because it would have a ' substan- 
found guilty at disciplinary hearings. The tial adverse effect on the rehabilitative 
sanctions included the loss of good time, function’ and ‘tend to be counterproduc- 
Both prisoners filed PRP’s challenging tive and disruptive of the institutions’ 
the hearing result. The key issue decided goals. ’” The court does not specify how 

by the appeals court in these consolidated requiring prison officials to follow duly 
cases was whether Cashaw applied to promulgated state laws will negatively 
prison disciplinary hearings. “We con- impact prisoner rehabilitation. The court 
elude that the Supreme Court did not then went on to rubber-stamp the disci- 
intend Cashaw to apply to prison disci- plinary hearing findings. See: In Re 
plinary proceedings because that Burton. 910 P.2d 1295, 80 Wa.App. 573 
decision is in direct conflict with the line (WA Ct. App. Div. I, 1996). ■ 
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3rd Circuit: PLRA Doesn’t 
Apply to Mandamus 

T he court of appeals for the third 
circuit held that the filing fee 
provisions of the Prison Litigation Re- 
form Act (PLRA) do not apply to writs 
of mandamus. Ronald Madden, a Ten- 
nessee state prisoner, filed a habeas 
corpus petition challenging his extradi- 
tion from Pennsylvania to Tennessee. 
After waiting four months for the dis- 
trict court to rule on his objections to the 
magistrate’s report and recommendation, 
Madden filed a writ of mandamus ask- 
ing the third circuit to order the district 
court to rule on his objections. 

The third circuit held that the filing 
fee provisions of the PLRA do not apply 
to writs of mandamus. The court held it 
would look at the substance, rather than 
the label, of such petitions to determine 
if they are in fact writs of mandamus. If 
the court determines that a litigant is try- 
ing to avoid the fee provisions of the 
PLRA by labeling his motion or appeal 
as a writ of mandamus then the filing 
fees will be imposed. 

Readers should note that the court 
in this case held that the PLRA does not 
apply to writs of mandamus in any cases, 
civil or criminal. By contrast, the other 
circuits to consider this issue have held 
the PLRA does not apply to writs of 
mandamus in criminal or habeas cases 
but does apply in civil rights litigation. 
See: In Re Nagy , 89 F.3d 115 (2nd Cir. 
1996); Martin v. U.S., 96 F.3d 853 (7th 
cir. 1996) and Green v. Nottingham , 90 
F. 3d 415 (10th Cir. 1996). Unless the 
third circuit considers this ruling enbanc 
there will be a split in the circuits until 
the matter is resolved by the supreme 
court. See: Madden v. Myers, 102 F.3d 
74 (3rd Cir. 1996). ■ 

PLRA Overrules 
FRAP 24(a) 

T he court of appeals for the fifth 
circuit held that the PLRA’s fil- 
ing fee provisions supersede Federal Rule 
of Appellate Procedure (FRAP) 24(a). 
Ira Jackson, a Texas state prisoner filed 
suit claiming prison officials were de- 


liberately indifferent to his serious medi- 
cal needs. The district court granted 
Jackson leave to proceed In Forma 
Pauperis (IFP), without paying the fil- 
ing fees, but later dismissed the suit as 
frivolous without revoking Jackson’s IFP 
status. FRAP 24(a) allows parties to pro- 
ceed on appeal with IFP status as long 
as the district court did not revoke the 
IFP status. Prior to the case’s dismissal 
the PLRA was enacted which requires 
that prisoner litigants pay the filing fee 
in all suits and appeals, even if they are 
granted IFP status. [See: PLN, July and 
November, 1996.] 

The court discussed congress’s abil- 
ity to promulgate, amend and repeal the 
Federal Rules of Civil Procedure, FRAP 
and Rules of Evidence. The court noted 
that the PLRA does not mention FRAP 
24(a) by name even though both govern 
IFP appeals. “To the extent that the 
Rules Enabling Act (as expressed in Rule 
24(a)) actually conflicts with the PLRA, 
we hold that the statute repeals the rule.” 
Thus, “...the PLRA governed this case 
from the day it was signed, and Jackson’s 
subsequent notice of appeal triggered the 
new I.F.P. certification requirements for 
his appeal.” 

The court held that it would allow 
Jackson an opportunity to file a new IFP 
application (where his funds would be 
seized to pay for the filing fees in 20% 
installments) in order for it to reach the 
merits of his appeal. The court held 
“To the extent that Rule 24 would bar 
operation of the new statute, the pro- 
visions of the PLRA take precedence 
over Rule 24.” If Jackson did not file 
a new IFP application his appeal 
would be dismissed. See: Jackson v. 
Stinnett, 102 F.3d 132 (5th Cir. 
1996). ■ 

PLRA “Strike” Removed 

A federal district court in Mary- 
and issued an order removing 
a PLRA “strike” against a prisoner liti- 
gant. The Prison Litigation Reform Act 
(PLRA) added section (g) to 28 U.S.C. § 
1915. The new section states that when- 
ever a prisoner has had three suits 
dismissed as frivolous or for failing to 


state a claim that prisoner will be pre- 
vented from filing Mure suits unless they 
pre-pay the entire filing fees. Robert 
Dalvin, a Maryland state prisoner, filed 
suit after the prison librarian refused to 
provide him with a copy of the local fed- 
eral court’s standing order on prison 
litigation. The court dismissed the suit 
as frivolous and instructed the court clerk 
to enter a notation in its docketing sys- 
tem indicating that the dismissal was 
Dalvin ’s first “strike” for PLRA pur- 
poses. 

Dalvin filed a motion for reconsid- 
eration asking that the dismissal not 
count as a “strike” for PLRA purposes. 
The court agreed and ordered the strike 
removed. The court found that Dalvin ’s 
suit was “legally misguided” but un 
dertaken in good faith. The court 
noted that the PLRA was silent about 
any exceptions to its blanket three 
strikes rule but held that under 
Fed.R.Civ.P. 60(b)(6) the courts have 
authority to eliminate “strikes” in 
cases where imposing them is 
“manifestly, unduly harsh and inap 
propriately punitive.” The court 
noted that rescission of strikes will 
be a rare event in that court. See 
Dalvin v. Beshears, 943 F. Supp. 578 (D 
MD 1996). B 

5th Circuit: PLRA Doesn’t 
Apply to Habeas 

J oining the second, third and sev- 
enth circuits the court of appeals 
for the fifth circuit held that the filing 
fee provisions of the PLRA do not apply 
to habeas corpus actions. Ralph Cole, a 
federal prisoner, sought permission to 
appeal the denial of his habeas cor- 
pus petition without payment of the 
filing fee. The appeals court granted 
Cole in forma pauperis status, hold- 
ing that the PLRA is not applicable to 
28 U.S.C. § 2255 habeas corpus peti- 
tions. It concurred with the other circuits 
that have reached this conclusion. See: 
United States v. Cole, 101 F.3d 1076 (5th 
Cir. 1996). ■ 
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Case Closed 
— After 24 Years 

[Editor ’s Note: This is the oldest 
running prison case that PLN is aware 
of. Talk about frivolous litigation ?! How 
much money did the government spend 
dragging this through the courts for 
more than two decades ?] 

In November 1972, 1 mailed my first 
Complaint, Ronald Del Raine v. 
Carlson, et. al., alleging illegal segre- 
gation in Marion’s Long Term Control 
Unit. The federal judges_and magistrates 
kept dismissing it upon various specious 
grounds, and I kept appealing it. 

When the U.S. attorney filed yet 
another Motion to Dismiss in 1986. he 
attached a memorandum from my prison 
file; only then did I learn why I had 
served 28 months in seg. According to 
the document, written by a typical 
Leavenworth “Fearless Fosdick” speci- 
men. he had observed me talking to 
another convict during a work strike. 
This lad had then been observed speak- 
ing to someone else, who in turn said 
something to another prisoner. This 
positive proof of guilt resulted in five 
cons being locked up, with three of us 
transferred to Marion as a result. I then 
added this guard to the case as a defen- 
dant. 

In February 1996. the seventh cir- 
cuit remanded the case for the fourth 
time, castigating the lower courts and 
the Bureau of Prisons for their inept pro- 
cedures. A Clinton appointee, judge 
Paul Riley, then appointed another at- 
torney to represent me pro bono. She 
was the fourteenth [attorney on this 
case], some volunteers, some appointed. 

After telephoning me, visiting me, 
and corresponding with me, [this latest 
attorney] had me subpoenaed for pre- 
trial motions from Leavenworth SHU 
where I was languishing on my seventh 
false, fraudulent frame-up in two and one 
half years. But then, based on these lat- 
est silly, giddy, goofy allegations, the 
marshals wouldn’t lodge me in the jail 
next to [the attorney’s] office; instead, it 
was back to disciplinary seg in Marion. 
After the U.S. attorney deposed me in a 


“black box,” [my attorney] obtained a 
court order prohibiting this. 

When [the attorney] arrived at 
Marion for our telephonic depositions of 
the seven remaining defendants who had 
been served (out of the original thirteen). 
I was informed that I must wear the 
50,000 volt stun belt and I was to keep 
my hands above the table. 

However, with the point of no return 
approaching, the government raised their 
offer to settle from the original $4,000 
(later $10,000) to $20,000. Since the 
U.S. attorney wouldn’t agree to a bench 
trial; since the southern district of IL has 
recently been divided into two parts (with 
Marion in the more rural portion); since 
the plutocratic pig, paid, puppet prosti- 
tute press have propagandized the public 
into believing all convicts are evil per- 
sonified; since I’d probably die of old age 
before further appeals were finalized (if 
I was awarded damages), in November 
of 1996 I accepted [the settlement], thus 
ending this 24 year old case. 

After seven weeks I was returned to 
Leavenworth SHU where I discovered my 
73 year old rappie on this latest bum beef 
is still locked down. And so the beat goes 
on. 

— -Ronald Del Raine, Leavenworth. KS 

Canteen Corp. 

Info Wanted 

The Canteen Corporation of North 
Carolina has a five-year contract with 
Kansas to provide food services state- 
wide. After mere months in operation. 
Canteen Corp. has caused trouble by 
starving Kansas prisoners and serving 
shit for food. [See: “Un-Happy Meals in 
Kansas,” PLN Vol.7 No.9 ] 

In an unexpected mass showing of 
unity, prisoners in many Kansas prisons 
held demonstrations for two weeks in 
October, 1996. Because of the lockdown 
it has been hard to get news and details 
of what all has occurred state-wide are 
sketchy. 

I have heard that the governor has 
gotten into the act. He is calming the 
public’s fears over the disturbances in the 
prisons and playing politics by calling 


for an investigation. I’m sure it will be 
the prisoners who are investigated and 
not Canteen Corp., the cause of the prob- 
lems. 

Would you ask your readers to send 
me any information they have on Can- 
teen Corp. of North Carolina? Lawsuits, 
problems, termination of contracts, his- 
tory and present situation involving their 
operations in other states w ould all be 
helpful. Please reply to: Anthony 
Palacioz. 7425 NE Silver Road, Topeka, 
KS 66617. 

Strife in Pleasant Valley 

In August and September of 1996, 
Pleasant Valley State Prison (PVSP, in 
California) had several incidents result- 
ing in shots fired at unarmed prisoners. 
Three incidents on C yard with at least 
one serious bullet wound to a black pris- 
oner. 

There are four level three yards and 
a level one yard here at PVSP and all 
have had serious incidents and shots 
fired with resulting lockdowns and mass 
searches. The Fresno Bee has covered 
unrest, fights and shootings at Avenal. 
Corcoran. Tehachapi. Mule Creek and 
New Folsom, but seems to not get the 
“news” from PVSP. Thought you would 
be interested. 


— N.H., PVSP, CA 

Three’s Company 

We [at the Washington Correction 
Center for WomenP now have three 
women to a room — in a space too small 
for two women. They simply moved in 
a top bunk on one side of the room. The 
number of women here has increased by 
20 percent (from 500-623) since I arrived 
last year, but we have actually lost 200 
beds due to the construction [renovation] 
going on. 

The stress level and irritation level 
is very high. Also, due to the third bunk, 
the guards have a lot of trouble “seeing 
flesh” during the 12:00 a.m., 3:00 a.m., 
and 6:00 a.m. counts, so we are all be-| 
ing sleep deprived almost every night. 

— L.W., WCCW 
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California Bans Media Interviews with Prisoners 


c: 


' alifornia Governor Pete Wilson 
^issued an executive order ban- 
ning face to face media interviews with 
prisoners. The ban comes at a time when 
most civil rights for the state’s 142,000 
prisoners have been taken and violence 
is on the rise in the world’s largest prison 
system. At the obligatory public hear- 
ing held at the Department of 
Corrections, representatives of the me- 
dia and public strongly opposed the 
proposed new policies. In its public no- 
tice for that hearing, the Department 
claimed the ban was necessary to pre- 
vent individual prisoners from becoming 
celebrities and gaining access to contra- 
band. 

Saying that prisons represent “the 
most expansionist sector” of state spend- 
ing, Terry Francke, Executive Director 
of the California First Amendment Coa- 
lition, said, “the individual stories and 
accounts that only inmates can provide” 
make up a critical component in deter- 
mining how smoothly the state’s prison 
system is run. For some stories about 
prison life and administration, Francke 
continued, “there is no substitute for the 
opportunity to talk directly and candidly 
with specific individuals who either 
know the facts or can point to those who 
do.” When prison guards boiled a men- 
tally ill prisoner alive at Pelican Bay and 
beat, kicked and shot prisoners for sport 
at Corcoran, prisoners relayed the sto- 
ries to the media. Critics of the ban 
believe it’s exactly that type of informa- 
tion Department of Corrections Director 
James Gomez hopes to suppress with the 
new policy. 

Department officials point to the 
alleged escape attempt by Black Panther 
George Jackson at San Quentin prison 
in 1971 and the regular “Geraldo” side 
shows featuring Charles Manson as jus- 
tification for refusing to permit the media 
to interview specific prisoners any 
longer. In addition, prisoners will no 
longer be allowed to send mail to repre- 
sentatives of the media confidentially. 
Now, such mail will be read by guards 
before it’s allowed out of the prison. Re- 
porters will only be permitted to speak 
to prisoners selected by officials during 
approved tours of prisons. Prison offi- 
cials could offer no examples of how face 


by Willie Wisely 

to face media interviews actually com- 
promised the security of any prison. 

“Why should some guy benefit from 
committing a crime? We did this because 
we didn’t want to have inmates becom- 
ing celebrities and heroes,” J.P. 
Tremblay, Assistant Secretary of the 
Youth and Adult Corrections Agency 
said in an interview with the San Fran- 
cisco Daily Recorder last January. He 
claimed that the principle of preventing 
criminals from profiting from their 
crimes necessarily “includes the intan- 
gible profit that certain inmates acquire 
by receiving the attention they crave and 
the attendant opportunity for a public 
forum in which they can espouse their 
often sociopathic philosophies.” 
Tremblay failed to explain why any pris- 
oner bent on promoting “sociopathic 
philosophies” couldn’t simply do so in 
regular, non-confidential letters mailed 
to the media. 

While prisoners might express their 
viewpoints to the media in open letters, 
few will be willing to risk the conse- 
quences of exposing beatings, shootings, 
theft and other misconduct by prison 
staff. Prison guards who screen all out- 
going prisoner mail routinely seize 
letters addressed to the media critical of 
prison employees. Photocopies of such 
letters are placed in the prisoner’s file 
for other staff to read and disciplinary 
action or other retaliation is taken against 
the author. The possibility of such re- 
taliation could have a chilling effect on 
the flow of information about abuses in 
prison to the media. 

Peter Sussman. co-author of “Com- 
mitting Journalism.” and President of the 
Northern California Chapter of the So- 
ciety of Professional Journalists, recalls 
once receiving a confidential letter from 
a prisoner which contained a copy of a 
lab report showing high levels of human 
fecal matter contamination in a prison 
water supply. With many prisons located 
in the state’s agricultural based Central 
Valley, it has long been suspected that 
drinking water supplied to prisoners is 
contaminated with nitrogens, pesticides 
and sometimes even fecal matter, but 
hard evidence has been difficult to ob- 
tain. With a report in hand, Sussman 
could insure the story was told. Under 


the new policy, it’s doubtful the report 
would have made it out of the prison. 

In 1994, Governor Wilson signed 
into law legislation which stripped Cali- 
fornia prisoners of most civil rights. 
That law provided the Department of 
Corrections with an excuse to implement 
restrictions on access to the media, some- 
thing they had on their agenda for a long 
time. State Senator Quentin Kopp, San 
Francisco Independent, co-authored the 
legislation, but said it provides, “no au- 
thority to change or terminate prior 
departmental policy in regard to media 
interviews of prisoners.” Director Gomez 
wrote March 19, 1996, that, “Nothing is 
contemplated to alter media access” to 
department facilities. Just ten days after 
that letter was written, media access to 
prisons in the state was radically altered. 

The Department’s self-serving ratio- 
nalizations for the new media policy 
ignore the public’s interest in being in- 
formed about what goes on in the world’s 
largest prison system. Some courts have 
recognized the importance of a prisoner ’s 
ability to communicate with the media. 
As one judge put it, “In a civilized soci- 
ety, governed by the rule of law, voices 
of dissent cannot and should not be sup- 
pressed. History has been punctuated by 
writers who have emerged from prison 
cells to become spokesmen for human- 
ity.” Martin v. Rison (N.D. Cal. 1990) 
741 F.Supp. 1406, 1425. However, the 
right-wing dominated United States Su- 
preme Court has upheld prison 
restrictions on the media’s face to face 
interviews with specific prisoners as long 
as those prisoners have some ability to 
communicate with reporters. Pell v. 
Procunier (1974) 417 U.S. 817. 

Prison officials were quick to pun- 
ish the first prisoner to challenge the 
restrictions on access to the media. Bos- 
ton Woodard, who has spent some 15 
years at California Men’s Colony near 
San Luis Obispo, was editor of the prison 
newspaper, The Commentator, until last 
December. He was relieved of his posi- 
tion and disciplined for allegedly 
advising reporters on possible strategies 
to circumvent the prohibition against 
interviews with specific prisoners. 
Woodard scoffs at that claim and says 
his removal from the newspaper staff was 
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retaliation for an article he wrote criti- 
cizing the new policy. In an interview 
with the Recorder, Woodard said pris- 
oners fear the restrictions are part of an 
effort to shut the public out of the prison 
system altogether. He said the rule al- 
lowing media representatives to 
interview only those prisoners chosen by 
prison officials during random tours 
means “They’ll make sure you’re in an 
area where all the inmates (the press) 
talk to will have the IQ of a cinder 
block.” 

Lifers fear the interview ban has 
even darker implications. California’s 
prison population is 180% over capac- 
ity. The Director’s policy of housing 
known enemies on the same prison yard 
has led to escalating violence. Many 
privileges, such as family visits and 
weights, and programs, such as educa- 
tion and vocational classes, have been 
either taken or drastically reduced in 
response to pressure from special inter- 
est groups. Without such incentives, the 
large and growing number of young 
lifers, often street gang members, feel 
they have nothing to lose and this is rais- 
ing the level of tension in prisons 
statewide. As Ken Hartman, a writer 
serving life without parole at Lancaster’s 
maximum security prison put it, “They 
(prison officials) know what’s coming 
and they want to be able to control the 
flow of information.” 

The California Office of Adminis- 
trative Law issued its formal ruling 
December 11, 1996, disapproving the 
Department of Corrections’ proposed 
regulations banning face-to-face media 
interviews with prisoners and elimi- 
nating confidential correspondence 
between people in prison and repre- 
sentatives of the media. The CDC 
immediately refiled the regulation 
change as an emergency which allows 
them to enforce the ban for 120 days 
without a public hearing. Prison admin- 
istrators must amend their regulation 
change application and resubmit it to the 
OAL within the four month period 
barring any additional extensions of 
time. 

The OAL found that CDC officials 
failed to respond to many of the com- 
ments received from the public during a 
June hearing and in writing. A total 
of 100 comments were acknowledged 


by prisoncrats, 99 opposed to the media 
ban and one in favor. 

The Society of Professional Journal- 
ists, the American Civil Liberties Union, 
the American Jewish Congress, the Cali- 
fornia First Amendment Coalition, the 
Prison Law Office, PEN Center USA 
West, California Broadcasters Associa- 
tion, California Senator Quentin Kopp, 
an attorney representing national news 
organizations, a reporter for the Orange 
County Register and several others op- 
posed the proposed ban on media 
interviews with prisoners. 

The CDC’s initial response to the 
comments in opposition to their regula- 
tion change application was superficial 
and arrogant in places. With regard to 
one comment concerning brutality by 


prison staff, the OAL said, "The 
Department’s response simply assumes 
that mistreatment of prisoners does not 
occur because it is prohibited by Penal 
Code §§2650, 265Land 2652. That re- 
sponse does not address the commenter’s 
assertion that confidential media access 
is the only effective remedy to protect 
prisoners from abuse should that abuse 
occur.” 

The CDC’s attempt to shut out the 
media from the largest prison system in 
the world is part of a well-coordinated 
effort in several other states. California’s 
regulations are closely monitored by 
other prison administrators because the 
state’s prison rules are often used as a 
model for prison systems in the remain- 
der of the country. ■ 


ivi 


PNS Suspends US Publication 


[t is with deep regret that Prison 
'Jews Service ( PNS) is announc- 
ing that we are pulling back from the 
American side of our work. The paper 
will continue as is, but with a primarily 
Canadian focus. We will also be cutting 
the number of copies we send into U.S. 
prisons by 90 percent. We cannot keep 
up with the massive volume of mail we 
get from American prisoners, nor can we 
continue to pay for the more than 3,000 
free subs that we were sending across the 
border. 

We want to work with our friends 
and comrades in the U.S. to try to sal- 
vage as much as possible from the 
American side of our work. We don’t 
know what form this might take. But if 
prisoners have any ideas as to how this 
might come about, write to Raze the 
Walls. Box 22774, Seattle, WA 
98122-0774. We will continue to 
send PNS to American prisoners who 
have sent money or stamps. Prisoner 
subs will be $3 or 10 stamps. Regu- 
lar subs will remain $10 for five 
issues. 

Please pass the word along to any- 
one wondering what has happened to 
PNS. We will not be responding to 
requests from the U.S. for free cop- 
ies. We know that our decision will 
disappoint our many friends and com- 
rades in the American dungeons. We 
really struggled to keep the paper 
going this past couple of years. It is 


not a choice between doing the Ca- 
nadian paper or continuing as we 
have, but of doing the Canadian paper 
or nothing. The American prison 
struggle will always be close to our 
hearts. If we can take care of business 
here at home, we will once again ven- 
ture south of the border. 

— Jim Campbell, for Prison News 
Service 

[Editor 's Note : We at PLN are sad- 
dened to see this happen, but not 
surprise d. PNS wa.v carrying 3, Q0Q.U.S. 
prisoner subscribers for free. We 
salute PNS, and bid them a sad fare- 
well. They put out a top-rate prison 
zine that focused primarily on U.S. 
prison issues. We ’re glad that 
they’re continuing to publish in 
Canada, especially at a time when the 
Canadian prison system is entering an 
era of struggle. 

We at PLN feel the added weight on 
our shoulders to carry out the task: o 
spreading the news to U.S. prisoners 
not the corporate media version of the 
news, but the prisoner version. Please 
keep those subscription renewals and 
donations coming in. If PLN were 
to fall by the wayside... who in the 
U.S. would be left to fill this media 
niche?] B 
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Pierce County (Tacoma) Jail Suit Settled 


I n the February, 1995, issue of PLN 
we reported the filing of Herrera 
v. Pierce County , a class action suit chal- 
lenging overcrowding and various other 
unconstitutional conditions at the Pierce 
County jail in Tacoma. Washington. The 
suit was settled in mid 1996 in three 
separate stipulated orders. The settle- 
ment results in significant gains for 
Tacoma jail detainees. 

Crowding: The first stipulated or- 
der, which provides for enforcement as 
a preliminary injunction, sets strict popu- 
lation limits on the number of detainees 
that can be held in the existing jail. The 
settlement requires the closing, by July 
1, 1996, of a temporary jail erected in a 
local National Guard armory, and limits 
the population in the main county jail to 
no more than 772 prisoners. In the event 
the jail population exceeds that number 
due to circumstances beyond the defen- 
dants’ control, it must be reduced by the 
next business day. “Defendants shall be 
in violation of this order whenever de- 
fendants violate the conditions set forth 
in paragraph 3 .4, or whenever the popu- 
lation exceeds unacceptable numbers for 
more than 48 hours.” 

Beds: The settlement requires that 
any jail beds installed must provide 
safety to the occupant, including, but not 
limited, to being suicide resistant by not 
providing an anchor point for prisoners 
to hang themselves from. 

“No prisoner ... shall be required to 
sleep directly on the floor or other sur- 
face without a mattress for any period of 
time, except for medical reasons upon 
the express written order of a physician 
who has personally examined the pris- 
oner.” Jail prisoners cannot be required 
to sleep on a mattress on the floor for 
more than 72 hours during any stay at 
the jail. 

Prisoners in medical and psychiat- 
ric housing areas of the jail are not to be 
assigned to floor mattresses except upon 
written direction of licensed medical 
staff. Prisoners who report a special 
medical condition at booking, including 
but not limited to: pregnancy, serious 
back pain or recent surgery, will not be 
assigned to a floor mattress absent writ- 
ten direction from licensed medical staff. 
Likewise, prisoners reporting medical 
conditions at booking such as epilepsy 


or conditions affecting mobility, won’t 
be assigned to upper bunks unless at the 
written direction of licensed medical 
staff. All prisoners in temporary or in- 
terim facilities must be given a bed. The 
defendants agreed to track and record 
which prisoners were assigned to floor 
mattresses and for how long. Plaintiffs’ 
counsel was to be notified if any pris- 
oner was kept on a floor mattress for 
more than 72 hours. 

Medical Staffing: The jail agreed 
to increase its health care staff to a mini- 
mum of 27 positions to provide care for 
a monthly total average prisoner popu- 
lation of 1,250. In the event the jail 
population exceeds that number the par- 
ties agreed further medical staff would 
be required and would be negotiated by 
the parties at that time. The jail agreed 
there would be at least 1 health care staff 
of at least licensed practical nurse level 
on duty 24 hours a day, year round, to 
respond to medical emergencies and pro- 
vide medical assessment during booking 
when needed. 

The second stipulated order, to be 
enforced as an injunction, settled claims 
regarding security staffing, classification, 
interim jail facility, booking information 
and health care. 

Interim Facility: While a new, 
larger jail is built, an interim jail was 
opened in September, 1996, in a park- 
ing lot next to the existing main jail to 
hold 500 prisoners. The settlement lim- 
its the interim jail to no more than 500 
prisoners, all of whom must have beds. 
The interim facility will be a direct su- 
pervision facility and house only medium 
and minimum security prisoners. Pris- 
oners in the interim jail will be given an 
opportunity for at least one hour of out- 
door exercise three times a week. 

The jail is required to provide ad- 
equate meals, commissary, laundry, 
health care, religious access, visitation 
and emergency medical care at any in- 
terim facility. Prisoners are required to 
have access to substantially similar li- 
brary materials, educational and other 
programs as are available in the main 
jail. Prisoners with contagious diseases 
or serious medical or mental health prob- 
lems will not be housed in the interim 
jail. 


The interim jail must meet all ap- I 
plicable health, safety, plumbing, energy, I 
electrical and fire codes. The settlement I 
requires that indoor temperature at the j 
jail not be lower than 65 degrees F nor j 
higher than 85 degrees F and that it be I 
equipped with a high capacity ventila- | 
tion system. The settlement also requires j 
that the permanent jail be completed by I 
November 1. 2000. j 

Classification: Pierce county is re- I 
quired to develop and implement an j 
objective classification system to iden- I 
tify prisoners with documented violent, I 
assaultive or ongoing aggressive behav- I 
ior in the jail. I 

Booking Information: The jail is | 
required to have its staff ask. and record, I 
the answers to booking form questions j 
of medical, mental health and suicide I 
risk issues. All staff who fill out the I 
booking form will receive training on I 
classification. 1 

Security Staff: The settlement sets I 
forth detailed requirements on the num- 1 
ber of staff required to maintain I 
observation of the jail housing areas. It I 
also sets forth staffing levels for control | 
areas, cluster stations and essential jail I 
functions. The settlement allows the I 
plaintiffs to again raise the issue of staff- I 
ing if the current level proves I 
insufficient. I 

The third stipulated order, and ft- [ 
nal judgment, which incorporated the I 
first two judgments, set jail standards. 1 
religious and court access, medical care ] 
charges, grievance procedure, bedding, I 
clothing, outside air quality and moni- J 
toring of the decree. All provisions of I 
the final settlement will apply with re- 1 
gard to any new permanent jail facility' | 
opened or operated directly by the de- 1 
fendants or under contract. In addition I 
to complying with the settlement terms, I 
the new jail must meet safety' and super- 1 
vision standards determined by 1 
agreement between the parties. If agree-! 
ment cannot be reached the parties will j 
resolve their differences through arbitra- 1 
tion. I 

Religious Access: The jail agreed! 
to establish and follow a policy of ac-1 
commodating prisoners, religious needs! 
to the fullest extent possible. Congre-| 
gate religious services will be allowed,! 
but not limited to, for Christian, Jewishj 
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Muslim and Native American faiths on 
their holy days. The jail chaplain will 
establish and maintain a liaison with 
various interfaith councils to obtain re- 
ligious leaders willing to come to the jail 
to assist in. or conduct, religious services 
and counseling. Essential religious 
paraphernalia will also be allowed. 

Legal Access: The defendants 
agreed to provide jail prisoners with ac- 
cess to adequate legal and other 
materials to allow them to represent 
themselves in civil matters and crimi- 
nal appeals and to assist in their legal 
defense or appeal. 

“The defendants shall provide in- 
mates with access to all materials 
contained on Pierce County’s computer 
legal research database which is also 
shared by the Pierce County prosecutor’s 
office and the Department of Assigned 
Counsel. The defendants shall insure 
that an individual with training in the 
law and with computer legal research 
skills is regularly available at reasonable 
times to assist inmates in conducting 
computer legal research and construct- 
ing queries for computer legal research. 
In the event that the defendants utilize 
law students to provide this assistance, 
the defendants will insure that coverage 
is available during student examination 
periods and vacations. The defendants 
shall insure that law students or others 
assisting inmates with legal research or 
access to legal materials are adequately 
supervised.” 

Prisoners engaged in pro se litiga- 
tion will be provided sufficient access to 
local criminal and traffic codes, prison- 
ers’ self help litigation manuals as well 
as adequate paper, pens, postage, type- 
writers and photocopying services. 
Indigent litigants will be provided with 
these materials at no cost. 

Health Care: The jail is required 
to identify a local hospital that will pro- 
vide emergency medical care and 
hospitalization. The jail agreed to en- 
sure that its medical care system provides 
constitutionally adequate medical care. 
This includes establishing a Quality 
Assurance and Improvement Commit- 
tee. Jail guards will receive training in 
recognizing medical emergencies and 
ensuring prisoners receive timely medi- 
cal care for both injury and illness related 
conditions. The jail must ensure it has 
infirmary beds to house prisoners recov- 
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ering from surgery; who are paraplegic 
or quadriplegic or have other medical 
conditions requiring such beds. The par- 
ties agreed to the appointment of the 
Tacoma/Pierce County Health Depart- 
ment to serve as a court monitor to ensure 
implementation and compliance with 
health standards agreed to in the settle- 
ment. 

Medical Fees: One of the issues 
challenged in the suit was the jail prac- 
tice of charging prisoners for seeking 
medical care. Under the settlement the 
jail agreed not to charge prisoners for 
initial medical visits and it requires a 
written charge schedule and that all 
charges be reasonable. The jail can 
charge prisoners for prisoner initiated 
requests for further consultations if, in 
the medical staff’s professional judg- 
ment, the problem was resolved after the 
initial visit. 

Grievances: The settlement re- 
quires that the jail establish and follow 
written procedures for investigating all 
reports of serious staff misconduct. This 
includes prompt, thorough and profes- 
sional investigations by an experienced 
investigators The jail agreed to establish 
and follow' a written policy that a pre- 
ponderance of evidence standard would 
apply to internal discipline. A grievance 
mechanism to investigate allegations 
of staff misconduct must also be es- 
tablished. 

Bedding and Clothing: All bedding 
must be thoroughly cleaned before being 
issued to prisoners. All jail prisoners 
must be provided with a minimum set of 
clean clothes and bedding. 

Outdoor Exercise: The jail agreed 
to provide all prisoners, except those in 
segregation, with an opportunity for at 
least three hours of outdoor exercise a 
week. 

The settlement specifies that it is 
enforceable as an injunction and that it 
is narrowly drawn and extends no fur- 
ther than necessary to protect the federal 
rights of Pierce County jail prisoners. 
The plaintiff class did not seek damages 
and nothing in the settlement prevents 
them from doing so in separate actions. 
Readers should note that this is an un- 
published settlement. See: Herrera et al. 
v. Pierce County, et al.. Case No. C95- 
5025FDB (WDWA 1996). 

The suit was filed and litigated by 
Stephen Parsons and PIN columnist 
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John Midgley of Columbia Legal Ser- 
vices and Fred Diamondstone and 
Salvador Mungia on behalf of the ACLU 
of Washington. This settlement is an ex- 
cellent model of what plaintiffs should 
seek in jail conditions litigation. ■ 


Tent City Jail 
Erupts in Flames 

M ost PLN readers are aware of 
Maricopa County Sheriff Joe 
Arpaio’s reputation as “the meanest sher- 
iff in America.” infamous for his tent-city 
jail, stripped of amenities, sweltering in 
the Arizona sun under a large neon “Va- 
cancy” sign. Arpaio is unabashedly 
proud of his reputation for being tough 
on prisoners. He’s an inveterate PR 
hound, running his tent-jail like a three 
ring media circus, forcing his prisoners 
to wear pink underwear and eat green 
bologna. As a result, he has garnered 
an incredible amount of national media 
attention. 

He has also draw n the attention of 


the U.S. Justice Department, which has 
been conducting an ongoing investiga- 
tion into charges of civil rightsviolations 
at the three Maricopa County Jails he 
supervises. Several excessive force civil 
suits by individual prisoners are pend- 
ing against Arpaio, as well as at least 
one wrongful death suit. 

On Sunday. November 17, 1995, 
Joe’s tent-jail erupted in violence and 
flames. The three hour rebellion left 
three deputies and half a dozen jail de- 
tainees with minor injuries and was 
finally quelled by Arizona National 
Guard troops in riot gear and gas masks. 

Arpaio told reporters the uprising 
was sparked by one detainee assaulting 
another. Dozens of newspaper accounts 
review ed by PLN compliantly echoed this 
official explanation. 

USA Today reporter Mark Potok 
asked Arpaio. presumably in a telephone 
interview, “What caused the riot?” 

“We haven’t gotten to the bottom of 
it,” said Arpaio. “Some people say it 
was racially motivated, some people say 
an inmate had a fight with another in- 
mate and an officer. They did have a 
problem with the food ... and the health 
problem. I talked to all the inmates. 
They know they’re still going to wear 
pink underwear, and they’re going to 
have to live in tents. But let me just say 
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Tent City (continued) 

that if it was a riot, nobody was seriously 
injured.” 

The only paper to deviate from 
Arpaio’s official characterization of 
events was the Mesa Tribune (A Z), 
whose on-the-scene reporters say they 
were able to “sneak past the sheriff s men 
... past cops in riot gear, past yelping 
dogs, past brandished shotguns” to get 
within 30 feet of a group of detainees 
behind two chain-link fences. 

It was there that reporters Cheryl 
Hanna and David Leibowitz were able 
to conduct interviews, shouted through 
the fences, with prisoners who provided 
their take on the situation. 

According to the detainees the dis- 
turbance was a result of overcrowding 
at the jail and daily brutality at the hands 
of Arpaio’s deputies. 

Dozens of detainees say the upris- 
ing started when detainee Bobby 
“Bulldog” Baxter snuck into a portable 
Jiffy-John, presumably to use the toilet, 
when the yard was locked down for 
count. That’s where a deputy named 
Gabbert found him. Detainee Ernest 
Esry admitted that Bulldog shouldn’t 
have been in the Jifly-John during count, 
but pointed out that there are only a 
dozen portable toilets for use by more 
than 800 detainees. It’s not always easy 
to gain access to one. Esry described 
what happened next: 

“Man, Gabbert pulled him out of the 
that J-John and pepper sprayed him. It 
wasn’t a contest. Gabbert goes like 300 
pounds, Bulldog’s a little guy, maybe 
130. Got him right in the face.” 

Several detainees standing around 
Esry say they witnessed the pepper spray- 
ing and say that’s what sparked the 
uprising. “Print that!” they shouted to 
reporters, and, “Don’t cover it up. me- 
dia man.” 

The two Mesa Tribune reporters 
then tracked down Arpaio, who said, 
“I’ve heard that story, and I also heard 
that two inmates were fighting. We’re 
going to look into it. I have a jail crimes 
unit and we’re going to investigate that.” 

Before the uprising was entirely 
quelled, Arpaio agreed to go into the 
tent-jail and meet with three detainees 
who had been selected by the rest of the 
jail’s population to present their griev- 


ances to the sheriff. Detainee Lee 
Helmandollar was one of the three who 
met with Arpaio. “He wanted to know 
what it was going to take to get this riot 
under control, why it happened. We ab- 
solutely requested one thing and one 
thing only. We requested that the physi- 
cal abuse of inmates stop. That is the 
only thing we requested .... They ’ re con- 
stantly threatening us with physical 
violence.” 

Again, of the dozens of other news 
reports reviewed by PLN, none contained 
that very simple and powerful quote. The 
New York Times reported that detainees 
complained about inadequate medical 
care, bad food, brutality by the guards 
and the discomfort of living in the tents. 
Similar lists of gripes were reported by 
other newspapers. 

Arpaio clowned to the media after 
the disturbance, feeding them “tough 
sheriff” sound bites, which were duly 
reported. “They’re in jail. This isn’t a 
hotel,” is one of the more widely quoted 
quips delivered by Arpaio as he stood in 
front of the still-smoldering remains of 
the tent-jail uprising. “The riot has 
changed nothing. The pink underwear 
will be there, the chain gangs will be 
there, there’ll be no smoking, no nude 
magazines. The tents will continue to 
stay.” 

Until the next time they burn 
down? ■ 

Sources: Mesa Tribune, NY Times, 
USA Today , et al. 

Washington Union Sues 
over Prison Slave Labor 

O n August 29, 1996. Interna- 
tional Brotherhood of Electri- 
cal Workers (IBEW) local 970 filed suit 
in Pierce County (Tacoma) superior court 
over the use of prison labor to expand 
the Cedar Creek Correctional Center. 
The prisoners are paid between 500 and 
$1.40 an hour to install electrical wir- 
ing. Union members earn $23,56 an 
hour plus about $8.50 in benefits to per- 
form the same labor. IBEW president 
Ed Rheaume repeated what PLN has 
been saying for years: “A guy is going to 
have to go to prison to get a job. What 
they want to do is have prison labor build 
all the prisons in the state.” 


Guy Sternal, the Tacoma attorney 
representing the union, estimated the suit 
will cost $100,000 in litigation fees. 
Sternal also stated that once guard costs 
and efficiency are factored in, prison 
slave labor costs more than IBEW elec- 
tricians. Tom Young, the attorney 
general defending the state in the case 
said slave labor is cheaper. PLN inquir- 
ies to Mr. Sternal for more details on the 
suit have gone unanswered. PLN is un- 
aware of any other lawsuits filed by union 
workers over the use of prison slave la- 
bor. We ask readers to keep us informed 
on local developments on this issue. ■ 

California Prison 

Computer Project Crashes 

W ith over 144,000 prisoners, 
tens of thousands of employ' 
ees, some thirty prisons and a 
multi-billion dollar budget, the Califor- 
nia Department of Corrections jusi 
rejected design plans for a mammoth 
computer project to automate its anti 
quatcd record keeping system. CDC 
officials suspended a $2 million payment 
to TRW Inc. , the prime contractor on the 
$96 million computer project, pending 
further negotiations. 

TRW officials blame CDC staff for 
delays and changes in plans that they 
claim will add $12 million more to the 
cost of the project and would extend 
eventual installation by at least 13 
months. CDC Director James Gomez 
said. “To date the state has not been 
presented with an acceptable reason 
for the cost increase or all the time 
delay.” 

The computerization project was 
approved in 1992 as the first of a five 
part plan intended to automate the CDC’s 
records and incorporate all their exist- 
ing computer operations. Presently, 
records for prisoners are kept in paper 
files. 

There is some skepticism that, even 
if the computer system is finally installed 
and operational, CDC staff will ever be 
able to competently use it. “The average 
citizen is not skilled in the use of com- 
puters,” said a computer repair instructor 
at Lancaster prison who declined to be 
identified, “and these people (prison 
staff) are definitely below average in all 
respects.” ■ 
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CDC Trying to Polish Tarnished Image 


T he editors of PLN receive news 
paper clippings from all over 
the U.S. We recently received articles 
clipped from about a dozen California 
newspapers. The articles appeared in 
the same week and all were strikingly 
similar. They were about how Califor- 
nia Department of Corrections (CDC) 
prison guards are facing stronger disci- 
plinary measures. Each of the numerous 
articles contained the same statistics, and 
many of them contained the same word- 
for-word quotes of various prison 
officials. This is a signature of a for- 
mal, well-orchestrated “public relations” 
campaign. 

Public relations is a huge business 
in the U. S. (by some estimates raking in 
over $7 billion a year in fees), and the 
techniques of PR have been honed into 
something resembling more of a science 
than an art. One of those techniques, 
dubbed crisis management, was evi- 
dently used to disseminate the nearly 
identical articles in over a dozen Cali- 
fornia newspapers. 

The CDC has been hit in recent 
years with an increase in bad publicity, 
from the numerous articles about Cali- 
fornia guards fatally shooting prisoners, 
and the FBI investigation of those 
shootings; the shocking guard brutality 
highlighted in the Madrid v. Gomez rul- 
ing; to more recent accounts of 
Calipatria State Prison guards beating 
chained and shackled prisoners. The 
accumulated effect of this spate of bad 
publicity, in PR terms, constitutes a “cri- 
sis.” 

The Public Relations technique of 
Crisis Management is used to counter 
the accumulated effects of bad publicity, 
and it works like this: 

Step 1) Management takes a few 
half-hearted measures to fix the prob- 
lem. Step 2) Sacrifice a few scapegoats. 
Step 3) Hire a professional w riter (usu- 
ally a practicing or former journalist or 
PR professional) to write a slick press 
release crammed with information show- 
ing how “concerned” management is 
about the problem, with statistics and 
anecdotal information highlighting the 
steps management has taken to combat 
the problem, and with reassurances from 
top officials about how the problem is 
now “under control.” Step 4) Dissemi- 
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nate the press release as widely as pos- 
sible, and encourage reporters to publish 
the material under their own by-line 
(which, in this instance, many of them 
did!). 

Presto ! John and Jane Q. Public citi- 
zen wake up one morning, snap open the 
morning paper, sip coffee, munch toast, 
and read about how the CDC “used to 
have” a problem with the behavior of its 
guards, and how (reassuringly) the prob- 
lem has now been taken care of. They 
smile, gulp down their orange juice, and 
it’s off to work, where they’ll stand 
around the water cooler and talk with co- 
workers about how shocking it is that 
California prison guards are fired, de- 
moted or disciplined for mistreating 
prisoners or for “merely doing their jobs.” 
as some would put it. Everybody can go 
home that night and sleep well knowing 
that everything is under control in the 
CDC. 

With that preamble, here are some 
highlights of the CDC PR campaign as 
it appeared in various California news- 
paper articles: 

In 1995 nearly 100 more CDC 
guards (including Sgts. and Lts.) were 
disciplined than in 1994, an increase of 
21 percent, while 17 more guards were 
fired in 1995 than in 1994, a 27 percent 
increase. The trend is projected by CDC 
officials to continue in 1996, with the 
number of disciplinary actions (against 
CDC guards) expected to go up by an- 
other 17 percent. 

CDC spokesperson (Spin Control 
Technician) Tip Kindel was widely 
quoted in many of the articles: “I know 
there was a concern about what happened 
at Pelican Bay, especially in the area of 
use of force, and the department has done 
what it can to remedy that,” said Kindel. 
“There has been a concern, system-wide, 
to make sure that management (at other 
prisons) was paying attention to their 
situations.” Notice how the word concern 
appears in each sentence? 

The articles then troop out the scape- 
goats. Robert Van De Hey, a “12-year 
veteran officer with an unblemished 
record,” was fired Oct. 20, 1995, for a 
Nov. 9, 1994, incident in which he per- 
formed a cell-search on a prisoner who 
had cursed at him. During the search. 


the prisoner became “disruptive,” and 
Van De Hey and two other guards then 
subdued the prisoner. Van De Hey was 
fired, not for using excessive force, but 
for “contriving justification for the 
search in order to harass the inmate, for 
filing an inaccurate and incomplete re- 
port on the incident and for allegedly 
lying to department investigators who 
questioned him about his report.” 

CDC guard Thomas S. Lane was 
fired for fatally shooting a Calipatria 
prisoner who was fighting in the yard. 
Lane says he thought he saw a knife, 
though no knife was found on the dead 
prisoner or recovered from the scene of 
the fight. Lane’s firing was the first in 
eight years of a CDC guard for fatally 
shooting a prisoner, even though 27 other 
prisoners have been fatally shot by CDC 
guards in the last five years. (The state 
Personnel Board overturned Lane’s fir- 
ing. but the CDC is reportedly suing to 
overturn the Personnel Board’s decision 
to reinstate Lane). 

California state guard union officials 
are quoted claiming that these and other 
(scapegoat) firings are unfair, and say 
that CDC guards are running scared be- 
cause “every case is turning into a major 
investigation with [the] threat of termi- 
nation.” 

Is the California Department of Cor- 
rections public affairs office sophisticated 
enough to have planned and imple- 
mented such a well-orchestrated PR 
campaign? Or did they actually hire a 
professional PR firm to help them bol- 
ster their tarnished image? That’s one 
question I wish I had the answer to. But, 
if forced to guess one way or another. 
I’d say it was the work of a professional 
PR firm. In either case, though, we can 
all rest easier tonight knowing that 
“rogue guards” are no longer tolerated 
in California. Heck, by the time you read 
this, all of the bad apples will probably 
already have been fired, because as Chris 
Van Fossen the union president at Cali- 
fornia Men’s Colony in San Luis Obispo, 
says, “They’re just not playing any-j 
more.” ■ 


Sources: Sacramento Bee, San Fran - 1 
cisco Chronicle, San Jose Mercury] 
News, Fresno Bee , etc. 
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T he National Campaign to 
Stop Control Unit Prisons 
(NCSCUP) held its third annual con- 
ference on the weekend of November 
8-10 (1996) at the Puerto Rican Cultural 
Center in Chicago. More than fifty mem- 
bers of NCSCUP attended. The purpose 
of the conference was to strategize and 
brainstorm about what measures should 
be taken to halt the rapid expansion of 
control unit prisons, and shut down the 
units that already exist. 

The conference began with an as- 
sessment of the previous year’s events. 
One of NCSCUP’s primary projects was 
the coordination of six different 
“People’s Hearings” on control unit 
prisons. The hearings took place in 
Philadelphia, Denver. Cleveland, Young- 
stown. San Francisco and Chicago, and 
all were reportedly a success. Testimony 
from control unit (CU) prisoners was 
given — often read by their friends or 
loved ones — and prisoners’ rights activ- 
ists gave presentations on such topics as. 
the political purpose of control unit pris- 
ons, control unit proliferation, political 
prisoners, the prison-industrial complex, 
the genocidal elfects of the war on drugs, 
and the increasing incarceration rates of 
women. Also reported on were actions 
such as the very successful demonstra- 
tions against the Wabash Valley and 
Westville control units in Indiana. 

Discussed at length at the confer- 
ence were the developments regarding 
of the use of the Civil Rights of Institu- 
tionalized Persons Act (CRIPA— 42 USC 
1997, et seq.) against the Maryland Cor- 
rectional Adjustment Center (MCAC) 
Supermax by the federal Department of 
Justice (DOJ). In May and June of 1995. 
the DOJ conducted on-site visits at 
MCAC. On May 1, 1996, the DOJ is- 
sued a “Notice of Findings,” in which it 
cited unconstitutional conditions at 
MCAC, with regards to: inadequate 
medical and mental health care, insuffi- 
cient exercise opportunities, indefinite 
segregation and excessive use of force. 

In June, 1996, Maryland’s Attorney 
General responded to the DOJ report by 
stating that the MCAC was operating 
within institutional requirements. A 
Federal vs. State government show- 
down would be likely if either had any 
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by Daniel Burton-Rose 

gumption. The ways things stand now 
it seems that the DOJ will back down 
first. 

NCSCUP members expressed inter- 
est in whether it was worth the time and 
energy to begin a campaign to demand 
that the DOJ investigate other state con- 
trol units. The fact that the federal 
government itself — the DOJ itself — op- 
erates such human rights disasters as 
USP Marion and ADX Florence caused 
many NCSCUP members to question the 
desirability of petitioning the DOJ to take 
further CRIPA action. 

Prisoners have a strong voice in 
NCSCUP. As Bonnie Kerness, the Na- 
tional Coordinator of NCSCUP put it: 
“Almost even, agenda has something to 
do with prisoner input. ” Prisoners played 
an important role in the conference by 
submitting critiques of NCSCUP and 
suggestions for discussion. 

One of the letters of suggestions and 
recommendations circulated and dis- 
cussed at the meeting was by 
anti-imperialist political prisoner Bill 
Dunne, who is currently indefinitely con- 
fined in Marion. Dunne’s letter 
suggested, among other things, that 
NCSCUP give attention to the abysmal 
lack of financially attainable educational 
programs for control unit (and all other) 
prisoners. A member of California 
Prison Focus concurred; state prison of- 
ficials “are really getting off the hook 
too easily,” by not being challenged on 
their failure to provide opportunities for 
prisoners’ to improve themselves. Work 
will be undertaken in conjunction with 
state education officers and academics 
to make more educational opportunities 
available to control unit prisoners. 

NCSCUP took on several projects 
for 1997. A “survival manual” for CU 
prisoners is in the works. It will contain 
suggestions from mental health workers 
and counselors on activities extreme iso- 
lation prisoners can do to stay focused, 
exercises that can be done in the small 
cells, and advice from CU prisoners 
themselves on how they have stayed rela- 
tively healthy and sane throughout the 
term of their confinement. 

A youth institute will be held in 
Chicago this summer. The program is 
to be aimed at teaching organizing skills 


to high school and college students, and 
possibly the friends and families of pris- 
oners. The purpose of the program — in 
the words Nancy Kurshan. of the Com- 
mittee to End to Marion Lockdown 
(CEML) — is to “help deal with some of 
the isolation people feel by bringing to- 
gether activists from many places and ... 
[creating a] space for people who might 
ordinarily be too busy to really read, 
think and analyze, in order to develop a 
deeper understanding of the role of 
criminal justice issues in our current so- 
ciety.” 

Some instructors prominent within 
the prison movement have already signed 
on, such as Dr. Corey Weinstein of CA 
Prison Focus, Bonnie Kerness (who is 
also the Assoc. Director of the New 
Jersey American Friends Service Com- 
mittee), and members of the CEML. 
Some of the prisoners’ rights student 
organizers who have emerged in the last 
few years may also speak on their orga- 
nizing experiences in the university 
setting. 

Accompanying the conference was 
the release of a 50-plus page report by 
the Monitoring Project of the NCSCUP, 
which detailed control unit proliferation. 
The report found that40 states — as well 
as the District of Columbia and the BOP- 
currently have at least one CU prison. 
Many have more, and a fair number of 
states have control units for both men 
and women. Two states which don’t yet 
have CUs in their state prison systems — 
Illinois and Wisconsin — are building 
large “Supermax” facilities, at a cost of 
$60 and $90 million respectively. Ohio, 
which already has multiple isolation 
units, is also building a new 500-bed 
Supertnax. The initial price-tag was $65 
million, though the project is already 
running over budget. The allotted an- 
nual payroll of the new Ohio facility is 
$14 million. 

The NCSCUP meeting and Moni-I 
toring Project’s report make it clear thatf 
the need for organized resistance to the 
spreading use of extended isolation is in- 
creasingly urgent. Control units are not 
only proliferating, but the conditions in- 
side these units are being constant^ 
refined and perfected, more isolation] 
less physical brutality, more precise con-j 
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trol. This refinement process applies not 
only to a harshening of a CU conditions, 
but an expansion of the situations in 
which they are used. 

Two of the most recent and disturb- 
ing manifestations of this process are 
reported lockdown/sensory deprivation 
units in both the Cook County Jail in 
Chicago — where prisoners haven’t even 
been convicted yet — and in at least one 
juvenile correctional facility in New Jer- 
sey. Every day the isolation model 
becomes more deeply embedded in the 
U.S. penal system. The ramifications 
are sinister and ominous. 

Copies of NCSCUP’s "Interim Re- 
port” on control unit prisons are 
available from, the Rocky Mountain 
Peace Center’s Prisoners Rights Project, 
P.O. Box 1156, Boulder, CO, 80306, for 
five dollars postage and copying ex- 
penses. Personal accounts by control 
unit prisoners and suggestion on how to 
survive control unit confinement can be 
sent to: H. Teter, CA Prison Focus, 2489 
Mission St., #28, San Francisco, CA 
94110. Inquiries regarding becoming a 
control unit monitor in your state can be 
sent to: Bonnie Kerness, American 
Friends Service Committee, Criminal 
Justice Program, 972 Broad St., 6th 
Floor, Newark. NJ. 07102. ■ 


Detainee Entitled 

A federal district court in Texas 
leld that a pretrial detainee 
was entitled to a hearing before being 
placed in segregation. Robert Poole was 
a pretrial detainee in the Jefferson 
County jail. This ruling concerns the 
denial of the defendant’s motion for 
summary judgment on Poole’s claim 
that he was placed in administrative 
segregation (ad seg) without a hear- 
ing. 

Poole was allegedly placed in ad seg 
because of prior escape attempts. He was 
not provided with any type of a hear- 
ing before or after. The defendants 
claimed that under Sandin v. Conner , 
115 S.Ct. 2293 (1995) pretrial de- 
tainees no longer have a right to 
procedural due process in segrega- 
tion hearings. 

The court rejected this claim. In 
analyzing Sandin the court held it 
did not in any way alter the appli- 


Used Law Books Not Good Enough in California 


T he California Department of 
Corrections bought used law 
books from National Law Resources of 
Chicago for its High Desert State Prison 
last year at a savings to taxpayers of 
$69,000. But, the CDC claimed some of 
the used books contained "paper clips, 
staples and other items that could be fash- 
ioned into weapons” and abandoned their 
short-lived experiment in saving money 
angering lawmakers and setting off a lob- 
bying war between used and new law 
book sellers. 

“It’s much more expensive to buy 
new books than used books.” said Cali- 
fornia Senator Dan Boatwright, 
D-Concord. “I think the public is really 
upset over prisoners being treated like 
they were entitled to Cadillacs instead of 
Fords.” Boatwright said other state prison 
systems and the federal prison system 
purchase used law books. 

The nation’s largest supplier of used 
law books. National Law, accused the 
Corrections Department of bowing to 
pressure from lobbyist Bob Wilson, a 
former San Diego legislator who repre- 
sents new law book publisher Bancroft 
Whitney. 

“The reason (the CDC won’t buy 
used law books) has to do with someone 

to Ad-Seg Hearing 

cable law concerning pretrial detain- 
ees. Pretrial detainees cannot be 
punished at all and jail conditions 
and rules are analyzed under Bell v. 
Wolfish, 441 U.S. 520, 99 S.Ct. 1861 
(1979). Sandin “is the law for those 
convicted not necessarily for those 
detained.” 

“To date, the defendants have pro- 
vided no summary judgment evidence 
which would indicate the plaintiff either 
received a pre-segregation hearing or 
that such a hearing was not necessary 
under the jurisprudence of this circuit. 
Stated succinctly, the opinion relied 
upon by the defendants does not pre- 
clude the plaintiff’s procedural due 
process claim in this case and accord- 
ingly summary judgment is denied.” 
See: Poole v. Jefferson County Sheriff’s 
Department, 92 1 F. Supp. 43 1 (ED TX 
1996). ■ 


wanting to do business with the pub- 
lisher.” said Rodger Mitchell, president 
of National Law. “Anyone can specu- 
late what it is. Whether it’s a friendship 
or a bribe, I have no idea.” 

The High Desert State Prison (New 
Susanville) houses general population 
Level IV prisoners who are allowed to 
have paper clips and staples. The shelves 
and bunks in their cells are made of sheet 
metal which may, with determination, be 
fashioned into weapons. So, the claim 
that a few paper clips and staples posed 
such a threat to the security' of the prison 
that it was necessary to spend 42% more 
to buy new law books is patently false. 

Wilson said National Law’s used 
book bid was higher than Bancroft- 
Whitney’s bid for new books and that’s 
why the CDC changed their mind on 
buying used. “You would think it would 
be cheaper to buy a used Chevy rather 
than a new Chevy,” said Wilson. "It 
shows you the tremendous profit they 
must be making.” 

“That’s wrong,” said Rhonda Smith, 
chief buyer for the state’s Department of 
General Services. Smith said the New 
Susanville purchase last year drew just 
two bids — $ 165, 946 for new books from 
West’s (owned by the same Canadian 
firm as Bancroft-Whitney) and $96,87 1 
from National Law. The CDC did buy 
one lot of new books from West’s cheaper 
than used ones. 

The California prison system has 80 
complete law libraries and 38 partial 
ones: Prison officials estimate each li- 
brary costs $60,000, bringing the total 
to about $5 million. The CDC also 
spends $1 million a year for law' book 
updates. 

National Law has had a very tough 
time selling used law books to the CDC, 
Prison officials reject about 12% of used 
books for such “defects” as paper clip 
marks or dog-eared pages. Dave Tristan, 
a CDC division chief, claimed it cost an 
additional $24,000 to redirect staff 
throughout the Department to examine 
used law books for defects and alleged 
dangerous contraband. Rick Reed, 
Executive Director of Citizens Against 
Outrageous Spending, said the CDC’s ob- 
jections are a smokescreen. He said metal 
detectors could be used to find potential 
weapon stock and staff have to inspect 
all incoming books, new or used. ■ 
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Albania: On January 26. 1997, two 
prisoners were killed in a riot at the 
Bardhor jail as part of a wave of pro- 
tests that swept the small Balkan nation 
as pyramid savings schemes collapsed. 
At the jail prisoners set fire to their cells 
and battled guards and police. 

CA: On December 12, 1996, Jo- 
seph Lewis was sentenced to 26 years to 
life as a three strikes offender for pos- 
sessing 3 ounces of marijuana at the 
Folsom State Prison. Lewis was already 
serving a life sentence for murder when 
prison guards found the marijuana in his 
pants after a visit and Lewis confessed 
it was his. The sentences will run con- 
secutively. 

CA: On November 18, 1996, Los 
Angeles county agreed to pay $30,000 
to Candice Sue Penn to settle her law- 
suit against the county . Penn sued after 
being arrested and then being mistak- 
enly jailed as a man and forced to 
undress before male prisoners and depu- 
ties. The sheriff’s department claimed 
it had trouble distinguishing between 
male and female prisoners. Penn’s law- 
yer ridiculed this claim by noting that 
Penn was not a transsexual and is clearly 
a woman. 

Canada: South African legislator 
Ahmed Kathrada was denied a tourist 
visa to visit Canada by the Canadian 
embassy in South Africa because of his 
“criminal record.” Kathrada spent 18 
years in prison on Robben Island with 
South African president Nelson Mandela 
for opposing the apartheid regime. He 
described the incident as humiliating, 
noting “we’ve never regarded this kind 
of conviction as a stigma. In fact, most 
of our people are proud of it.” Kathrada 
canceled his Canadian visit. 

OH: In January, 1997, Julie 
Dickerson, a teacher at the Southeast- 
ern Correctional Facility, was indicted 
on four counts of sexual battery and ar- 
rested. The charges stem from 
allegations that Dickerson had a sexual 
affair with a prisoner. 

OH: On January 6, 1997, former 
Mansfield Correctional Institution phar- 
macist Daniel Zachman pleaded guilty 
to charges of theft in office and falsify- 
ing drug documents arising from his 
theft of drugs from the prison pharmacy. 
When hired to work at the prison 


News in Brief 

Zachman was already on probation for 
stealing painkillers from a previous em- 
ployer. 

OH: On January 6, 1997, Mansfield 
Correctional Institution guard Howard 
Eubanks pleaded no contest to two 
charges of aggravated trafficking for sell- 
ing crack cocaine in a school zone. This 
is Eubanks’ second felony drug convic- 
tion. In 1994 he was convicted of drug 
abuse charges and sentenced to proba- 
tion. Fired from his job as a prison guard, 
his union appealed and Eubanks was re- 
hired. The prison fired Eubanks again 
after his latest arrest and said it would 
not rehire him. 

OR: State supreme court justice 
Edward Fadeley was accused on January 
13, 1997, of sexually harassing his law 
clerks, administrative assistants and vet- 
erinarian. According to law clerk Lana 
Traynor. Fadeley would shout obsceni- 
ties at her; disparage Catholics and 
Mexicans and demand sexual favors. 
Several employees testified against 
Fadeley at a Judicial Fitness and Disabil- 
ity Commission hearing. One former 
assistant had already received $62,500 
to settle her suit that Fadeley had given 
her a poor performance evaluation after 
she ended their sexual relationship. 
Fadeley said the allegations, dating back 
to 1989 when he was first elected to the 
supreme court, are too old to be credible. 

PA: On January 2, 1997, Lawrence 
Baker, a prisoner at the Allegheny 
County Prison, was electrocuted when he 
sat on a stainless steel toilet in his cell 
while wearing a set of homemade head- 
phones. Prison officials could not explain 
how the electrocution occurred but state 
police blamed it on bad wiring in the 
headphones. 

PA: On January 5, 1997, six pris- 
oners at the Pittsburgh state prison 
tunneled their way to freedom by digging 
a 70 foot tunnel under the prison wall to 
a prison warehouse outside the perim- 
eter. News reports state that the escapees 
used prison blueprints, a jackhammer, 
power saw, power drill, two way radios 
and lighted hard hats in their digging 
project. All of the escapees were recap- 
tured without incident three weeks later 
in Houston, Texas. 

Russia: On December 27. 1996, a 
Siberian court in Barnaul sentenced 


Andrei Maslich to death for killing and 
eating his cellmate. At the time of that 
murder Maslich was already awaiting 
execution for having killed and eaten yet 
another prisoner. Prison psychiatrists 
have found Maslich fit to be shot, claim- 
ing he is feigning insanity to avoid the 
death penalty. 

TX: On December 3, 1996, Harris 
county (Houston) deputy prosecutor 
Kristen Pain was arrested by the FBI on 
drug charges and charged with cocaine 
possession. Police recovered 9.8 grams 
of cocaine from Pain when they arrested 
her at an apartment equipped with FBI 
surveillance cameras. 

TX: The state bar of Texas is seek- 
ing disbarment of state representative 
Senforia Thompson (D-Houston) after 
she accepted $2 1,200 to represent the son 
of Abelardo Campos, who is serving time 
on federal drug charges. Thompson told 
Campos that she would use her influence 
as a legislator to get his son paroled, 
which she did not do. She also did not 
report the payment to the IRS as required 
by law. Thompson denied any impro- 
priety and vowed to fight the disbarment 
proceedings. 

VA: Eight marines employed as 
guards at the Quantico Marine Corps 
base brig were charged with drug use and 
arrested on December 28. 1996. The 
investigation began when a guard en- 
rolled in a drug treatment program and 
then began accusing his co-workers of 
drug use. 

WA: In January, 1997, Thomas 
Nielsen, the former president of 
Edmonds Community College (ECC) 
was sentenced to two years in prison and 
$131,048 in fines for accepting bribes 
from Asian businessmen in setting up 
an ECC campus in Japan. ECC is also 
the community college that the WA DOC 
contracts with for the provision of edu- 
cational sendees at the Washington State| 
Reformatory and Twin Riv ers Correctior 
Center in Monroe. 

WA: On February 5, 1997, Wash- 
ington DOC guard Cindy Boskofsky, 30. 
was sentenced to 25 years imprisonmeni 
after being convicted of first degree mur- 
der in the shooting death of her former 
roommate. DOC guard Teresa Shannon 
Both Shannon and Boskofsky' were em 
ployed at the Washington Correction! 
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Center in Shelton when Boskofsky shot 
Shannon through the head as the latter 
returned home from the prison. Shan- 
non had previously obtained a 
restraining order against Boskofsky. 
DOC officials stated that Boskofsky will 
serve her sentence out of state because 
she had also worked at the women’s 
prison in Purdy. 

WA: On November 30, 1996, Se- 
attle municipal court judge Stephen 
Schaefer was arrested while shoplifting 
three neckties worth $184 and a bottle 
of hair gel worth $15 from Nordstrom’s 
department store in Seattle. Schaefer 
was charged with third degree theft and 
took a leave from the bench. Schaefer 
is paid $81,300 a year as a judge. 

WA: The city of Ephrata has 
erected a year round tent jail housing 60 
prisoners to ease overcrowding in the 
city jail. The military surplus tents are 
heated and waterproof. ■ 


No Immunity for 
Kidney Transplant Denial 


T he court of appeals for the ninth 
circuit held it lacked jurisdiction 
to hear prison doctors’ interlocutory ap- 
peal that they were entitled to qualified 
immunity for denying a prisoner on di- 
alysis a kidney transplant. Raymond 
Jackson, a California state prisoner, filed 
suit claiming prison doctors violated his 
eighth amendment rights when they re- 
fused him a kidney transplant. The 
doctors moved for summary judgment 
claiming they were entitled to qualified 
immunity. The district court denied the 
motion and the doctors appealed. 

The appeals court disagreed with the 
notion that there was no clearly estab- 
lished law requiring doctors to provide a 
kidney transplant to a prisoner on dialy- 
sis. “It is settled law that deliberate 
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Belgian POWs 

r n 1984 and 1985 the Communist 
LFighting Cells (CCC) attacked 
imperialist and capitalist interests in Bel- 
gium. Among the targets attacked were 
banks (including the Bank of America), 
NATO headquarters, the federation of 
big employers, energy companies, etc. 
On December 16. 1985, Pascale 
Vandegeerde, Bertrand Sassoye. Pierre 
Carette and Didier Chevolet were ar- 
rested as members of the CCC and 
accused of carrying out the attacks. 
From the time of their arrest the prison- 
ers were subjected to extraordinarily 
harsh prison conditions, including three 
years of total isolation, which was de- 
nounced at the time by Amnesty 
International. After two hunger strikes 
they obtained almost normal prison con- 
ditions comparable to those enjoyed by 
other prisoners. 

In October, 1988, the four CCC 
members were sentenced to life in prison 
following a rigged and scandalous trial. 
For example, Pascale and Didier were 
sentenced for actions that took place 
before they even joined the organization ! 

Whatever one’s views of the pris- 
oners’ actions and ideas, it is readily 
apparent that they were convicted and 
sentenced because of their politics. Their 
actions were never motivated by personal 


Ten Years is Enough 

Seek Freedom 


gain or self-interest but out of working 
class interest and solidarity. Under Bel- 
gian law prisoners are eligible for release 
after serving one third of their sentence. 
In this case, all four of the prisoners have 
been eligible for release since December 
16, 1995. However, the Belgian minis- 
try of justice refuses to abide by its own 
laws believing that prisoners with revo- 
lutionary politics should be punished 
more harshly than those with no poli- 
tics. 

We, the Association of Friends and 
Family of Communist Prisoners, are ask- 
ing people around the world to mobilize 
for the prisoners’ liberation. We see it 
as a duty of solidarity for us. their friends 
and family, as well as for all sincere revo- 
lutionaries and democrats. We do not 
agree that the government should keep 
these revolutionaries in prison solely be- 
cause they refuse to abandon their 
political identity. These comrades are not 
staying in prison because of what they 
did yesterday but because of the political 
opinions they hold today. They must be 
released. 

For more information about the pris- 
oners, the campaign for their release and 
what you can do to help please contact 
the Association at: BP 6, Saint Gilles 1, 
1060 Brussels, Belgium. ■ 


indifference to serious medical needs of 
prisoners violates the Eighth Amend- 
ment.... Prison officials are indifferent 
to prisoners’ serious medical needs when 
they deny, delay, or intentionally inter- 
fere with medical treatment. . . . For a right 
to be clearly established it is not neces- 
sary that the very action in question have 
previously been held unlawful. .. To de- 
fine the law in question too narrowly 
would be to allow the defendants to ‘de- 
fine away all potential claims.’” 

Prisoners fail to state a claim for de- 
liberate indifference if a defendant bases 
his medical judgment on alternative 
courses of treatment that are medically 
acceptable under the circumstances. “To 
prevail under these principles, Jack- 
son must show that the course of 
treatment the doctors chose was 
medically unacceptable under the cir- 
cumstances.... and the plaintiff must 
show that they chose this course in 
conscious disregard of an excessive risk 
to plaintiff’s health.” 

“The doctors may well find solace 
in these principles when they are applied 
by the trier of fact, or on appeal from a 
final judgment. They are of no avail to 
the doctors on this interlocutory appeal, 
however, as Jackson has alleged the doc- 
tors chose to deny him the opportunity 
for a kidney transplant, not because of 
an honest medical judgment, but on ac- 
count of personal animosity. If Jackson 
proves that claim at trial and has shown 
that the delay was medically unaccept- 
able, he will have shown that the doctors 
were deliberately indifferent to his medi- 
cal needs.” 

The court held it lacked jurisdictio 
to review the factual disputes in this cas< 
because such disputes are not reviewabli 
on qualified immunity interlocutory ap 
peals. “Given the district court’ 
determination that there is a triable is 
sue As to deliberate indifference, thi 
doctors were not entitled to summa; 
judgment on the ground that they coul 
reasonably have believed their conduc 
did not violate clearly established law.’ 
See: Jackson v. McIntosh , 90 F.3d 33 
(9th Cir. 1996). This ruling supersede: 
that published at 81 F.3d 112 (9th Ci 
1996). ■ 
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No Service on U.S. Required for Bivens Claim in Work Injury Suit 

T he court of appeals for the ninth U.S. attorney whenever someone sues a was reversed and remanded for further 
circuit held that plaintiffs suing federal official in their official capacity, proceedings. See: Vaccaro v. Dobre, 81 
federal officials solely in their individual This requires service upon the United F.3d854 (9th Cir. 1996). ■ 
capacities do not need to sen e the com- States. The appeal court noted that by 
plaint on the United States. John Vaccaro definition, a Bivens action is one against ' 

is a federal prisoner with a congenital defendants in their individual and not Loompantcs Ad 

spine deformity. Despite knowledge of their official capacity, 
his disability, prison officials ordered him In Puett v. Blandford, 912 F.2d 270 
to perform work tasks beyond his ability (9th Cir. 1990) the court left open the 
which resulted in extensive back inju- question of whether service on the U.S. 
ries. After numerous delays Vaccaro was required in a Bivens action. The 
received spinal surgery. Then he suffered court relied on Daly-Murphy v. Winston. 
a heart attack and underwent triple by- 837 F.2d 348 (9th Cir. 1987) to hold that 
pass coronary surgery but was denied "Because Vaccaro did not and could not 
follow-up medical exams and prescribed have sued the United States or its ofific- 
medicine. Vaccaro filed suit claiming ers in their official capacity upon a 
that his eighth amendment rights were Bivens claim, it necessarily follows that 
violated. Vaccaro sued various prison he did not have to serve the United 
guards and doctors. The suit was served States.” 

on the defendants but not on the United The court also rejected the conten- 
States. The United States fded an answer tion that 1 8 U. S. C. § 4 126 provides the 
on behalf of the defendants claiming a exclusive remedy for prisoners who suf- 
lack of personal jurisdiction because fer work-related injuries. This law is the 
Vaccaro had not served the United States exclusive remedy for actions against the 
as a defendant. The district court dis- government, but the theories as well as 
missed the complaint for lack of personal the defendants in section 4126 claims 
jurisdiction. and in Bivens actions are different. "No 

The appeals court reviewed the dis- violation of constitutional rights is re- 
missal de novo. Vaccaro sought only quired for a section 4126 claim, and no 
money damages from the defendants prison work-related injury is necessary 
pursuant to Bivens v. Six Unknown for a Bivens claim. We agree with the 
Named Agents of the Federal Bureau of Seventh Circuit that 18 U.S.C, § 4126 
Narcotics, 403 US 388, 91 S.Ct. 1999 ‘does not preclude Bivens suits against 
(1971), the landmark case which allows prison officials. ’ Bagola v. Kindt. 39 F.3d 

citizens to sue federal officials for viola- 779, 780 (7th Cir. 1994). Accordingly, 

tions of constitutional rights, dismissal cannot be affirmed on the ba- 
Fed.R.Civ.P. 4 requires service upon the sis of the statute and Demko." The case 
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U.S. Supreme Court: Florida Gain Time Statute Violates Ex Post Facto 

by Paul Wright 


O n February 19, 1997, a unani- 
mous United States supreme 
court held that the revocation of previ- 
ously granted good time credits violates 
the ex post facto provision of the United 
States constitution. The court held that 
subjective intent on the part of legisla- 
tures was immaterial for ex post facto 
purposes. In 1983 the Florida legisla- 
ture enacted legislation authorizing the 
Department of Corrections (DOC) to 
award prisoners "gain time” when the 
prison system came to within 98% of 
its rated capacity. See 1983 Florida 
Laws, Chapter 83-13 1 § 8. In 1986 Ken- 
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neth Lynce pleaded no contest to a charge 
of attempted murder and was sentenced 
to 22 years (8,030 days) in prison. In 
1992 Lynce was released from prison 
based on the Florida DOC’s calculation 
that he was entitled to five different types 
of early release credits totaling 5.668 
days. Of that total. 1 ,860 days were “pro- 
visional credits” awarded under the 
prison overcrowding statute. 

In 1 992 the Florida legislature can- 
celed provisional overcrowding credits for 
prisoners convicted of various violent 
crimes, including attempted murder. In 
Florida Attorney General opinion 92-96 
(1992), state attorney general Bob 
Butterworth held that this cancellation 
could be retroactively applied to prison- 
ers who had already earned the credits. 
As a result, 2,789 prisoners who were still 
in prison lost previously earned credits 
and arrest warrants were issued for 164 
prisoners who had been released from 
prison due to receiving the provisional 
gain time credits. 

Lynce was among those prisoners re- 
leased and then re-arrested to serve the 
remainder of his sentence. Lynce filed a 
habeas corpus petition in federal court 
claiming that the retroactive cancellation 
of his provisional good time credits vio- 
lated his ex post facto rights. Lynce did 
not seek relief in the state courts, presum- 
ably because it would have been futile. 
In Dugger v. Rodrick, 584 So. 2d 2 (FLA 
1991) and Griffin v. Singletary, 638 So. 2d 
500 (1994) the Florida supreme court held 
that overcrowding credits, unlike basic or 
incentive good time, were “procedural” 
and thus created no substantive rights. 


The district court dismissed the pe- 
tition and denied a certificate of probable 
cause so Lynce could appeal. In an un- 
published order the eleventh circuit 
affirmed. The ruling stated, in its en- 
tirety: “Court denied, without comment, 
application for certificate of probable 
cause to review district court’s denial of 
petition for habeas corpus filed by state 
prisoner who alleges that Ex Post Facto 
clause of the U.S. constitution was vio- 
lated by Florida's retroactive application 
of 1992 amendment of provisional re- 
lease credit statute to prisoner who, 
having been released early pursuant to 
pre-amended statute, was recommitted 
to prison pursuant to provision of 1992 
amendment that forbids aw ard of provi- 
sional release credits to prisoners 
convicted of attempted murder.” 

The supreme court granted certio- 
rari and agreed to hear the case because 
the tenth circuit court of appeals had 
reached the opposite conclusion, on simi- 
lar facts, in Arnold v. Cody , 951 F.2d 280 
(10th Cir. 1991). 

The ex post facto clause of the con- 
stitution, Article 1, § 10, cl. 1. prohibits 
states and the federal government from 
enacting ex post facto law's. “The pre- 
sumption against the retroactive 
application of new laws is an essential 
thread in the mantle of protection that 
the law affords the individual citizen. 
That presumption ‘is deeply rooted in oiu 
jurisprudence, and embodies a legal doc- 
trine centuries older than our republic. ’ 
Langraf v. USI Film Products, Inc., 511 
U.S. 244. 265 (1994).” The court noted 
that other provisions of the constitution. 
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Ex Post Facto (cont.) 


such as the due process clause, takings 
clause and prohibition on bills of attain- 
der, also prohibit retroactive legislation. 

The four categories of ex post facto 
law are: “1st. Every law that makes an 
act done before the passing of the law, 
and which was innocent when done, 
criminal, and punishes such action. 2d. 
Every law that aggravates a crime, or 
makes it worse than it was, when com- 
mitted. 3d. Every law that changes the 
punishment, and inflicts a greater pun- 
ishment, than the law annexed to the 
crime, when committed. 4th. Every law 
that alters the legal rules of evidence, and 
receives less, or different, testimony than 
the law required at the time of the com- 
mission of the offense, in order to convict 
the offender.” Colder v. Bull , 3 Dali. 386. 
190 (1798). 

This case falls squarely into the third 
category. “To fall within the ex post facto 
prohibition, a law must be retrospective- 
that is ‘it must apply to events occurring 
before its enactment '-and it ‘must dis- 
advantage the offender affected by it ... - 
by altering the definition of criminal 
conduct or increasing the punishment for 
the crime. See: Collins v. Youngblood , 
491 U.S. 37, 50 (1990). In this case, the 
operation of the 1992 statute to effect the 
cancellation of overcrowding credits and 
the consequent reincarceration of peti- 
tioner was clearly retrospective. The 
narrow issue that we must decide is thus 
whether those consequences disadvan- 
taged petitioner by increasing his 
punishment.” The court held that it did. 

The court relied largely upon its 
unanimous decision in Weaver v. Gra- 
ham, 450 U.S. 24 (1981), which was also 
a Florida case that involved the retroac- 
tive diminishment of the amount of good 
time certain prisoners could be awarded 
for good conduct. The court held that 
statute violated the ex post facto clause 
because by curtailing the availability of 
future credits it effectively postponed the 
date when Weaver would be eligible for 
early release, thus making the punish- 
ment for crimes committed before its 
enactment “more onerous.” 

In this case the state argued that 
Weaver was not controlling because it 
was prison overcrowding rather than the 
prisoner’s behavior which gave rise to 


the award of good time. Lynce argued 
Weaver was controlling because receipt 
of the credits was dependent upon his 
good conduct. “In our view, both of these 
submissions place undue emphasis on 
the legislature’s subjective intent in 
granting the credits rather than on the 
consequences of their revocation.” 

“In arriving at our holding in 
Weaver, we relied not on the subjective 
motivation of the legislature in enacting 
the gain time credits, but rather on 
whether objectively the new statute 
'lengthen | ed | the period that someone in 
petitioner’s position must spend in 
prison...’ Similarly, in this case the fact 
that the generous gain time provisions 
in Florida's 1983 statute were motivated 
more by the interest in avoiding over- 
crowding than by a desire to reward good 
behavior, is not relevant to the essential 
inquiry demanded by the Ex Post Facto 
clause: whether the cancellation of 1,860 
days of accumulated provisional credits 
had the effect of lengthening petitioner ’s 
period of incarceration.” 

The court noted that in the past, it 
had relied solely on an objective criteria 
to determine the impact of legislative 
changes on the length of a prisoner’s 
presumptive sentence, without regard to 
any subjective intent or claims by the 
legislature. See: Miller v. Florida, 482 
U.S. 423 (1987) and California Depart- 
ment of Correctionsv. Morales, 514 U.S. 
(1995). [PLN, July, 1995], Thecourtwill 
continue to use an objective criteria. The 
court noted in passing that even if sub- 
jective intent were somehow relevant to 
its analysis it would likely do the state 
no good in this case because “ ... it is quite 
obvious that the retrospective change was 
intended to prevent the early release of 
prisoners convicted of murder related 
offenses who had accumulated over- 
crowding credits.” 

— The courtquickly rejectedfhe state’s 
argument that Lynce had no reasonable 
expectation to the overcrowding credits 
when he pleaded no contest because the 
state could have built more prisons to 
relieve overcrowding. “Given the fact 
that this petitioner was actually awarded 
1,860 days of provisional credits and the 
fact that those credits were retroactively 
canceled as a result of the 1992 amend- 
ment, we find this argument singularly 
unpersuasive.” Put another way, once 
the state gives a prisoner a sentence re- 
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duction, whether by earned time, good 
time or overcrowding credits, the state 
cannot simply just take it away. 

The court also rejected the argument 
that Lynce was not entitled to relief be- 
cause the overcrowding credits at issue 
were awarded pursuant to statutes en- 
acted after the date of his offense. The 
court relied on the fact that the over- 
crowding statute was modified in later 
years but its basic elements remained the 
same. The only potential issue, which 
could be addressed on remand, was how 
much good time was Lynce actually en- 
titled to receive. However, this argument 
might be foreclosed given the fact that 
the DOC had already awarded Lynce 
1.860 days in provisional credits and 
released him from custody based on that 
determination. 


The importance of this ruling can- 
not be overstated. Across the country 
legislatures and prison officials are at- 
tempting to increase the prison sentences 
of defendants who have already been 
convicted and sentenced. This ruling 
stands squarely for the proposition that 
any lengthening of sentences can only 
be applied to defendants who commit 
crimes after the laws are enacted. In light 
of the well established law regarding ex 
post facto issues this ruling seems like a 
no brainer. However, Lynce still lost in 
both the district court and the appeals 
court, neither of whom saw fit to even 
grant a certificate of probable cause in- 
dicating an appealable issue existed. 
See: Lynce v. Mathis , 117 S.Ct. 891 
(1997). ■ 


California Slashes 
Family Visits 

by Willie Wisely 

T he young Hispanic woman, jug- 
gling a squirming infant under 
each arm, began to cry as she read the 
notice posted on the wall of the visitor 
processing building at Lancaster prison. 
For months prisoner rights advocates 
had been warning visitors, trying to 
organize resistance, but few believed 
it would ever happen. The Califor- 
nia Department of Corrections issued 
administrative regulations severely 
limiting the family visiting program. 
As the young woman quietly sobbed, 
four prison guards openly laughed at 
her pain. 

On November 1, 1996, the CDC ini- 
tiated severe restrictions on family visits. 
Prison staff throughout the state received 
special briefings concerning the regula- 
tion change which excluded a large 
number of men and women from the pro- 
gram. The restrictions are the result of 
an almost decade long effort by self- 
styled victims’ rights advocates, the 
prison guards union and right-wing 
politicians to end family visits in 
California. 

The following classes of prisoners 
are no longer eligible to receive family 
visits: Anyone sentenced to life without 
parole; anyone with a life top who 
doesn’t have a release date within three 
years; anyone convicted of specified 
sex offenses, including rape, statu- 
tory rape, oral copulation, sex with a 
minor, child pornography and lewd 
and lascivious conduct with a minor; 
anyone convicted of a violent or 
sexual offense against a family mem- 
ber or minor; Close A and B Custody 
designations; anyone found guilty of a 
category A or B serious prison rule 
violation within the past twelve 
months, and, anyone found guilty at 
a prison disciplinary hearing of "drug 
trafficking” in prison at any time. In 
addition, people housed in adminis- 
trative segregation, a security 
housing unit, a reception center or on 
death row are not allowed family vis- 
its. 

According to CDC Director James 
Gomez, “[Prisoners] will still be able to 


California EFV Injunction Reversed 


I n the September, 1995. issue of 
PLN we reported that a Marin 
county superior court judge had issued a 
preliminary injunction enjoining Title 
15, section 3174(e)(1) of the California 
Code of Regulations (CCR). The regu- 
lation in question eliminated family 
visits for a wide category of prisoners, 
including those convicted of violent 
offenses or sex offenses against fam- 
ily members, as well as prisoners 
sentenced to life, life without parole, 
etc. The superior court granted the 
plaintiffs’ motion for a preliminary in- 
junction holding they were likely to 
prove the regulation violated their 
rights to equal protection and the ex 
post facto provisions of the US con- 
stitution. 

The court of appeals reversed, hold- 
ing the trial court erred in granting the 
injunction as the plaintiffs had no likeli- 
hood of success at trial. The court noted 
that prisoners have no right to family 
visits and that prison officials can ban 
them altogether. See: In Re Cummins , 
30 Cal. 3d 870 (1982) and In Re Price, 
25 Cal. 3d 448 (1979). Readers 
should note that this case appears to 
overrule Homan v. Gomez, 37 Cal. 
App. 4th 597 (1995) [PLN, June, 
1996] which held that CCR 
3174(e)(1) was enacted in violation 
of a state law requiring legislation to 
contain only one subject. 


The court dismissed the plaintiffs’ 
ex post facto claim by holding that, even 
though the regulation also had a puni- 
tive effect, it also had a "legitimate, 
non-punitive governmental purpose" and 
thus, did not violate the ex post facto 
clause. The court reasoned that if 
family visits can be eliminated alto- 
gether, that prison officials could 
therefore restrict participation in the 
program. 

The court gave short shrift to the 
plaintiffs’ equal protection claim by 
holding that by preventing “selected” 
prisoners from participation a legitimate 
state interest of protecting public safety 
was served. "That there might be other 
inmates who might also pose a danger 
to others or a risk to institutional se- 
curity who are permitted to 
participate in family visits does not 
invalidate the regulation. A regula- 
tion does not violate equal protection 
merely because its classifications are 
imperfect. If the classification has 
some reasonable basis, then it does 
not violate equal protection simply 
because in practice it results in some 
inequality.” For an update on the 
current status of family visiting in 
California see "California Slashes 
Family Visits” on this page. See: Pro- 
Family Advocates v. Gomez, 54 Cal.Rptr. 
2d 600 (Cal. App. 1st Dist. 1996).* 
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Family Visits (cont.) 

meet with their family members and 
friends in a supervised setting during 
regular visiting hours. The changes only 
affect unsupervised, overnight fam- 
ily visits for specified high-risk 
offenders.” Referring to the trial 
court’s granting of defendants’ mo- 
tion for judgment on the pleadings 
in Pro-Family Advocates v. James 
Gomez (Marin County Superior Court 
No. 162051), the Director said, “the 
courts have ruled decisively in our fa- 
vor. It’s time to return the family visiting 
program to its original intent — family 
reunification for those [prisoners] who 
will be returning to the community' in 
the near future.” 

Actually, that was not the original 
intent. Some 23 years ago, former Gov- 
ernor Ronald Reagan started the 
program in an attempt to stem the tide 
of violence and sexual assaults sweep- 
ing through the state’s prison system. 
Governor Reagan, an arch-conservative 
and no friend of people in prison, rea- 
soned that if prisoners were able to earn 
family visits by remaining free of disci- 
plinary problems the violence might 
subside. 

He was right. The family visiting 
program proved to be a success. For 
1993, the last year the CDC kept records 
on family visits, 27,900 prisoners par- 
ticipated in the program. Out of that 
number, there were only a handful of 
incidents, most involving the arrest 
of a visitor for an outstanding traffic 
warrant. In the time the family vis- 
iting program has operated, violence 
and sexual assault rates have steadily 
declined. 

“This is a dark day for families with 
a relative in prison,” said Ann Sullivan, 
a founding member of FamilyNet. a 
statewide prison visitor organization. 
“One out of every three black men be- 
tween 18 and 39 in this state are 
either in prison, jail or on supervised 
probation or parole. This is a hate- 
ful policy aimed directly at innocent 
mothers, fathers, wives, husbands and 
children. And since the overwhelm- 
ing majority of people in prison in 
California are members of a minor- 
ity group, this policy is racist.” She 
continued, “I’m afraid we may see a 


return of the violence that existed in 
the past as a result of restricting fam- 
ily visits.” 

“This is another example of the 
guards’ union money and the victims’ 
rights caterwauling rather than leg- 
islators and penal experts controlling 
prison policy,” remarked Ken 
Hartman, serving life without parole 
at Lancaster prison. Ken is 34 years 
old. He’s been locked up since 19 
for beating a man to death during a 
drunken brawl in the park. A crime 
he deeply regrets. His daughter, Alia, 
conceived on a family visit, will celebrate 
her first birthday soon. “When I look at 
that beautiful baby girl in the visiting 
room, my heart just melts,” said a lifer 
who declined to be identified. “If a pris- 
oner can produce something so 
precious out of these tragic circum- 
stances, isn’t that more than enough 
reason to keep family visits?” The 
reaction of younger. Three Strikes, 
lifers is harder to gauge. 

“Man, I got 25 years to life for steal- 
ing a pair of fucking 501s. Now they 
telling me I ain’t never gonna be able 
to spend time alone with my mama 
again. She’s old. She’ll be dead long 
for 1 get out. This ain’t right, it just 
ain’t right.” said a gang banger from 
the South Central district of Los An- 
geles. Prisoner rights advocates are 
discussing several options to restore 
the family visiting program. 

Michael Satris, the Prison Law Of- 
fice attorney who represented the 
plaintiff’s in Pro-Family has declined 
to take the case further. Richard 
Dangler, a Sacramento area attorney 
who practices post-conviction and 
civil rights law, has agreed to file a 
civil rights action in federal court 
seeking to overturn the restrictions. 
Dangler wants $30,000 in fees. So far, 
only about half the first $7,500 down 
payment has been raised by dona- 
tions. FamilyNet joined with Martha 
Riley, a prisoner rights activist who 
helped raise money to pay Satris, 
to form the Kick-A-Buck cam- 
paign. Kick-A-Buck fliers urge 
prisoners and their family members 
to donate funds for the federal law- 
suit. 

While keeping his litigation game 
plan secret. Dangler anticipates at- 


tacking the restrictions on the ground 
that people in prison and their fam- 
ily members outside have a privacy 
right protected under the First 
Amendment to family and marital 
relations. The Prisoners Rights 
Union plans to lobby lawmakers in the 
coming months to set the stage for the 
introduction of a Visitors’ Bill of 
Rights, which would guarantee seven 
day a week regular visits, family vis- 
its to prisoners who earn them and 
facilities for children and the elderly 
in prison visiting rooms. Meanwhile, 
few' prisoners will be receiving fam- 
ily visits under the new regulation. 

“So far, only seven prisoners at this 
facility are eligible to receive a family 
visit under the new rules.” said J. 
Medina, acting facility captain at one of 
Lancaster’s two maximum security 
yards. "Personally, I’m against taking 
family visits from all lifers. I agree with 
the ban against child molesters, wife 
abusers and such. But, my opinion 
isn’t worth much,” Medina said. 
Officially, the guards union seeks to 
abolish the family visiting program 
altogether. Unofficially, seasoned 
guards have their own opinions. “This 
is stupid, just plain stupid.” said a ser- 
geant at Lancaster. 

“We all know lifers have noth- 
ing to program for. They don’t get 
time off . Few jobs have pay numbers. 
The most valuable tool we had for 
controlling their behavior was fam- 
ily visits and now Sacramento has 
taken that away. It’s as if they’re in- 
tentionally trying to provoke violence in 
prison.” 

Study after study has shown that 
prisoners who participate in family 
visiting programs are less likely to 
break the rules inside. For the 86% 
of prisoners who will be released one 
day, the importance of strong family 
ties is invaluable. Those who’ve 
maintained family contact through 
regular family visits have a much 
greater chance of staying out once re- 
leased. But the restrictions are part 
of a campaign that has nothing to do 
with effective management of prisons 
or a concern for public safety. It’s 
fueled by the very stuff that seems 
to keep the state Capitol standing, 
hot air and hatred. ■ 
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From the Editor 

by Paul Wright 


L ongtime FLA readers may re- 
call that in early 1 994 Ed Mead, 
PLN' s former co-editor, and I filed suit 
against the Washington State Indetermi- 
nate Sentence Review Board (ISRB, aka 
the parole board). The suit challenged 
the “no association” parole condition 
they had placed on Ed that prohibited 
from having contact with felons. - 
whether in person, by mail, phone or 
through third parties. They were espe- 
cially adamant about Ed communicating 
with me for the purposes of editing PLN. 
The Washington ACLU filed suit on our 
behalf contending the restriction violated 
our first amendment rights. See: Mead 
v. ISRB. [PLN July, 1994] In an unpub- 
lished ruling, federal judge Robert Bryan 
of Tacoma dismissed the suit holding 
that even though we had produced evi- 
dence showing the ISRB’s intent was to 
shut down PLN, parolees’ had no more 
free speech rights than prisoners, thus, 
the restriction was permissible. 

We appealed the ruling to the ninth 
circuit, which heard oral argument on 
the case in August, 1996. In October, 
1996, Ed was released from parole su- 
pervision and in February, 1997, the 
ninth circuit dismissed the suit as moot. 
The upshot is that once more the state 
got away with violating someone’s right 
to free speech. In this case, Ed faced 
spending the rest of his life in prison, 
literally, for publishing or editing a 
magazine. While much attention is fo- 
cused on press freedom in other 
countries incidents like this garner little 
if any attention within the U.S. 

For the first time in over 2 1 years 
Ed is free from overt control by the state 
of Washington. He has moved to San 
Francisco where he is well employed at 
a job in the computer industry, using the 
skills he learned in the in-cell computer 
program at WSR that he fought long and 
hard to get. We are very grateful to the 
ACLU of Washington for sponsoring the 
suit and to Seattle attorneys Mike 
Kipling and Frank Cuthbertson for the 
excellent job they did representing us in 
state and federal court on that issue. 

PLN subscribers in Texas continu- 
ally complain about the lengthy delays 
they experience in receiving PLN while 


the Texas Department of Criminal Jus- 
tice (TDCJ) “reviews” each issue of PLN, 
usually for 2-3 months, before deliver- 
ing them. FT# reader Alex Montoya has 
informed us that class counsel in 
Guajardo v. Estelle is currently negoti- 
ating with the TDCJ over the timely 
delivery of publications and other mail. 
The original ruling in Guajardo . as well 
as TDCJ mail policy, require the TDCJ 
to deliver all mail within 3 days or pro- 
vide notice of censorship. Since PLN 
began publishing in 1990 we have expe- 
rienced problems with the TDCJ. Our 
first 18 issues were banned as not “being 
from the publisher.” After one of our 
readers filed suit that was resolved and 
PLN reaches TDCJ readers, but only af- 
ter long delays. I have written to class 
counsel in the case about this problem 
and how it affects PLN. According to 
Alex, they are willing to let the TDCJ 
“review” publications for up to 14 days 
before they must deliver it or censor it. 
In the other 49 states they seem to man- 
age to do this in a day or two after mail 
arrives. Texas PLN subscribers who are 
concerned about the mail delays and cen- 
sorship should contact class counsel in 
Guajardo : John DeGeeter. Vinson & 
Elkins, 2300 First City Tower. 1001 
Fanin St. Houston, TX 77002-6760. 

I would like to remind readers that 
you can sponsor trial subscriptions for 
members of the media, judiciary, legis- 
latures, etc., at $7.50 for six months or 
$15 for twelve months. By doing this 
we can expand PLN' s impact. CA pris- 
oner Theresa Torricellas gets the red star 
award for getting a three issue trial sub- 
scription of PLN for every federal judge 
and magistrate in California and the 
ninth circuit, about 140 in all. She has 
also sent PLN to California media out- 
lets and legislators who, as a result, have 
subscribed. In Washington, Works in 
Progress, the Thurston county Rainbow 
Coalition, gets 150 copies each month 
which they then distribute to each state 
legislator. To be better known and have 
a bigger impact we rely on support from 
you, our readers. On a local and state 
level you are the ones who know who 
would likely benefit from a PLN trial sub- 
scription. we don't. We can complain 


all we want that people in media, legis- 
latures, etc., “don’t know what’s really 
going on” or “how it really is.” Well, PLN 
tells it like it is and says what’s going 
on. So here’s your chance to do your 
part and bring light to the unenlightened. 

We also need more subscribers of all 
types, especially prisoners and friends 
and families (part of the reason why 
media outreach is important is to let folks 
know we exist). I look at PLN's mailing 
list and at joints with 2,000 or more pris- 
oners we will have two subscribers. Once 
more, we need your help to let folks know 
about PLN, what we do and why they 
should subscribe. We can send you FLA 
flyers which you can copy, distribute or 
post in the law library, on bulletin boards, 
etc, just write and ask for some. If your 
captors will allow it, we can send you a 
bundle of 20+ FLAs to pass along to po- 
tential subscribers. To get a bundle of 
PLNs send us $6 (stamps are fine) and a 
mailing label and we’ll send it to you. 
For outside folks doing events, book 
tables, protests, etc., you too should or- 
der up some bundles of FLA to distribute. 
The $6 helps us offset the printing and 
postage expenses. 

Lastly, yes. even PLN makes mis- 
takes. In the February. 1997. News in 
Brief column 1 wrote about Walla Walla. 
WA prisoner John Lamb’s escape attempt 
and quoted prison spokeswoman Mary 
Christianson as saying “this was the first 
serious escape attempt at the prison.” It 
should have read, “...at the prison, in the 
last ten years.” In June we will report 
on Lamb’s successful control unit escape. 

Please share this issue of FLA with 
others and encourage them to subscribe. 
Feel free to write with suggestions and 
comments on how we can improve PLN. 
When you get a renewal notice from FLA 
please consider taking us up on our of- 
fer to renew for two years so we can send 
you a free copy of “How Good Was Your 
Lawyer” if you subscribe or renew for 
two years. It’s a great deal for you and 
good for FLA because it halves the work 
our staff person has to do in terms of 
sending notices, entering the infor- 
mation. etc. You also don’t risk 
missing any issues of FLA due to a 
late renewal. ■ 
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"Laws grind the poor, and rich men rule 
the law.” — Oliver Goldsmith, The Vicar 
of Wake field (1766) 

F or many jailhouse lawyers, es- 
pecially those new to the craft, 
there is a sort of "awe” that governs their 
study, contemplation and utility of the 
law. Like new converts to a religion they 
ascribe all power, all rationality and the 
penultimate of wisdom to this area of 
human endeavor. 

Luckily, like those new converts, 
they come down to earth and may even 
come to the realization that their earlier 
impressions were either naive or over- 
blown. 

What may prove most enlightening 
to those who remain naive about the field 
of prisoner’s rights law is a study of le- 
gal history, as shown by rulings of 
America’s Court of Last Resort. In this 
history of the Court’s written opinions, 
one finds the true face of America with 
a clarity that is lost (or ignored) in the 
study of U.S. history. 

Here is history unadorned, naked 
and yes, ugly. 

If you were to speak in purely neu- 
tral legal principles, you might be able 
to say things like: 1) Someone held in 
unlawful detention need only apply for 
judicial relief; 2) people have an inher- 
ent right to reproduction; 3) the right to 
practice one’s faith is inviolate, and the 
like. 

An honest examination of U.S. law. 
as articulated by justices of its Supreme 
Court, betrays a history that is replete 
with repression, and a line of reasoning 
that has historically upheld the strong, 
while overruling the weak. It has stood 
with slave owners against slaves, the rich 
against the poor, the empowered against 
the powerless, and the established 
against those crushed beneath the estab- 
lishment. 

Consider these historical prece- 
dents: 

1) Dred Scott v. Sandford, 60 U.S. 
(19 How.) 393 (1857): When an Afri- 
can-American man. who lived briefly in 
a "free” state, claimed the Constitution 
protected his new status, and that of his 
wife, Harriet and his two daughters. 


Law’s Nature 

by Mumia Abu-Jamal 

Eliza and Lizzie, the nation’s highest 
Court made it abundantly clear that 
freedom was not the concern of this 
tribunal. 

Chief Justice Roger Brooke Taney 
(a former slave owner) and six other jus- 
tices held that the U.S. Constitution did 
not, and would never, apply to persons 
of the "negro African race” who were, 
in the words of Taney, “regarded as be- 
ings ... so far inferior, that they had no 
rights which the white man was bound 
to respect.” 

2 ) Plessyv. Ferguson, 163 U.S. 537 
(1896): Here, the U.S. Supreme Court 
upheld the practice of American apart- 
heid, under the "separate but equal” 
doctrine that legitimized the second-class 
citizenship of Blacks. For over half a 
century Plessy justified this state of re- 
pression. 

3) Korematsu v. United States , 323 
U.S. 214 (1944): In spring 1942. shortly 
after Pearl Harbor’s bombing by Ja- 
pan, the U. S. government evacuated and 
interned over 100.000 Japanese- Ameri- 
cans, many of whom were nisei (second 
generation) born, raised and educated in 
the U. S. It would be over 40 years before 
the U.S. District Court held the intern- 
ment of its so-called "citizens” was 
unconstitutional absent due process. 

Tens of thousands of people placed 
in concentration camps, for being Japa- 
nese, OK’d by the Supremes. 

A) Buck v. Se//, 274 U.S. 200(1927): 
A young white woman, from the Appa- 
lachians. described as "feeble-minded”, 
challenged the constitutionality of 
Virginia’s involuntary sterilization stat- 
ute. Justice Oliver Wendell Holmes, in 
upholding Virginia’s legal eugenics rea- 
soned, “Three generations of imbeciles 
is enough.” She was sterilized. 

5) Minersville School District v. 
Gobitis, 310 U.S. 589 (1940): When a 
group of Jehovah’s Witnesses refuse to 
salute the flag, a rural Pennsylvania 
school district excludes them, and expels 
them from school. One family, the 
Gobitas family (the Court would later 
misspell their name, ‘Gobitis’) would sue 
the Board, and win. hands down, in ev- 
ery court they appeared, until the U.S. 
Supreme Court, where by an 8-1 deci- 


sion, the Court held for the school dis- 
trict, reasoning that the state could 
punish refusal to salute the flag, as it 
promoted the sense of patriotism. In a 
lone dissent. Justice Stone wrote the 
mandatory flag salute "does more than 
suppress freedom of speech and more 
than prohibit the free exercise of religion 
.... For by this law the state seeks to co- 
erce these children to express a sentiment 
which, as they interpret it. they do not 
entertain, and which violates their deep- 
est religious convictions.” 

What do these cases mean? Don't 
they come from "the old days”? 

They demonstrate, over an 87-year 
period, how real people, a slave and his 
family, a mulatto businessman, a second- 
generation Japanese-American, a "slow” 
white woman, and a family holding a 
(then) unpopular faith came to their 
nation’s highest court, claimed funda- 
mental rights under the U.S. 
Constitution, and had those claims shat- 
tered on the anvil of political expediency 
and by the preconceived notions of small- 
minded men. What was popular 
prevailed over what was right. 

Nor were these cases legal “aberra- 
tions”. as some would suggest, as 
reflected by the considerable expanse of 
time. Professor A. Leon Higginbotham’s 
exhaustive research into colonial and 
post-Rcvolutionary War law (as in his 
classic, In the Matter of Color ) proves 
these cases are firmly embedded in the 
bedrock of American law. 

Dred Scott pushed the nation to civil 
war; Plessy lasted over half a century; 
Korematsu suffered over 40 years as no 
government agency nor corporation 
would hire him. as a result of his crimi- 
nal conviction for failing to report to 
concentration camp (called ‘Relocation 
Centers’). His conviction was overturned 
on a writ of Coram Nobis in Korematsu 
v. U.S.. 584 F. Supp. 1406 (N.D. Cal. 
1984). some 40 years later (interestingly, 
this remedy would be unavailable to 
Korematsu under the new “Anti-Ter- 
rorism” laws, which time-bars 
appeals), then a man in his 60’s; 
Buck ' s plaintiff. Carrie Buck, was 
sterilized for all eternity, and as late 
as 1966 some 26 states had steriliza- 
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tion laws on the books, after some 
70,000 people had been sterilized; the 
Gobitas ( Gobitis ) children, and many 
Witnesses’ children had to be privately 
schooled, at great cost to their families, 
even though Minersville was overturned 
three years later in West Virginia State 
Bd. of Ed. v. Barnette (1943) by a 6-3 
decision. 

You will notice none of the cases 
discussed were prisoner-related. They 
reflect the alleged rights and privileges 
accorded to all Americans, yet denied 
when they went to court and attempted 
to exercise these rights. 

The human right to freedom, the 
right to be free from repression, the right 
to be free from race-based internment, 
the right to be free from sterilization, 
and the right to practice one’s faith 
met bitter and decisive defeats in the 
nation’s highest court, damning mil- 
lions to broken lives and shattered 
dreams. It was the Civil Rights 
movement, the Black Liberation and 
successive movements that trans- 
formed social and political policy in 
America. The Civil Rights movement 
brought Brown v. Bd. of Education , and 
the NAACP-influenced Japanese- 
Americans Citizens League (JACL) 
was an important force in winning 
Korematsu II and the Coram Nobis 
cases. The women’s’ movement, 
through Roe v. Wade and similar 
cases, have discredited the Buck v. 
Bell line of cases. 

The point being, no freedom came 
from the court, but from social move- 
ments that created the struggle for 
freedoms, of all causes and kinds. 

The same must be said of the pris- 
oners rights movement, which grew in 
the ‘70s in the periphery of the Black 
Liberation movement of the period. 

When movements falter, the inher- 
ent, repressive and restrictive nature of 
ruling class law finds its expression. 

The “law” doesn’t arise from a 
vacuum, but exists in a social context 
which elects a status quo , the existing 
social order, and protects the interests 
of the propertied and established, against 
the interests of the impoverished and the 
disinherited. 

That is the nature of American law, 
as expressed over the bulk of its history, 
and jailhouse lawyers would do well to 
remember it. ■ 


A Matter of Fact 


> New York City jails have an av- 
erage daily population of 20,000. 
Cigarettes sell For “$2.36 a pack, and city 
jails sell about 8.000 packs per day (not 
counting weekends) for a total of nearly 
$5 million in annual cigarette sales. A 
proposed ban on smoking in NY City 
jails was rescinded after guard union 
representatives warned of a “poten- 
tial blood bath” if cigarette sales were 
eliminated. 

> More than 130,000 people a 
year spend time in NY City’s Rikers Is- 
land Jail; 92 percent are black or 
hispanic, 90 percent have no high 
school degree, and 26 percent of the 
women and 16 percent of the men are 
HIV positive. 

> As of July 1996, the United 
Nations estimates that there are 21.8 
million HIV infected adults and chil- 
dren in the world, 780,000 in North 
America. 

> The Texas Department of 
Criminal Justice is transferring HIV posi- 
tive prisoners from all over the state to 
the Stiles Unit prison near Galveston. By 
the end of 1996 there were an estimated 
700 HIV positive prisoners there. HIV 
tests are voluntary in Texas prisons. Ac- 
cording to TDCJ statistics, about one in 
six Texas prisoners are tested for HIV 
each year. 

> Texas has 38 of the 124 private 
jails open (or expected to open in 1996) 
in the U.S. and 23,008 of the nation’s 
74,003 private prison beds. Florida is a 
distant second with 5,900 private prison 
beds. 

> According to a 1996 Florida 
legislative report, applicants for guard 
jobs in the FL DOC must have a high 
school diploma or equivalent and must 
complete a basic training program and 
pass an examination. Those who fail to 
meet the training or exam criteria can 
nonetheless be hired for up to 180 days 
on “trainee status.” Approximately 56 
percent of the 7,682 guards hired by the 
FL DOC in 1994-95 were hired on 
“trainee status.” 


> According to the Criminal Jus- 
tice Institute of Salem. NY, there were 
253 prison escapes in Florida in 1995, 
24 in Texas. 16 in Michigan and 8 in 
New York. Figures for other states were 
not mentioned in the report. 

> The Texas Department of 
Criminal Justice operates a license tag 
plant at the Wynne Unit prison near 
Huntsville. In 1996 the tag plant 
churned out a record volume of more 
than 7 million license plates and 100 
million vinyl license stickers. Total sales 
were $8.5 million with gross profits of 
$2.3 million. Total wages paid to pris- 
oners working in the plant? Zero. 

> Florida’s prison industry 
(known as PRIDE) utilizes the labor of 
4,648 prisoners (1995 figure) in 21 pris- 
ons making 3,000 different products with 
annual sales of more than $85 million. 
Among the items produced: “bad guy” 
targets for police shooting ranges, po- 
lice car decals, police uniforms, and 
converting old trucks into state-of-the- 
art SWAT team vehicles. 

> The 1997 federal budget ap- 
proved by congress allocates $16.4 
billion for the Department of Justice 
(DOJ). a 12 percent boost (about $1.8 
billion) more than 1996. That is four 
times what the DOJ received a decade 
ago. The DEA will get $1 billion, up 
$192. 1 million over 1996. The FBI’s 
funding rose 13.4 percent' to $2.8 bil- 
lion. 

> Marijuana is the largest cash 
crop in ten states, and the second largest 
cash crop in the nation, second only to 
corn. 

> According to the BJS Report 
"Felony Sentences in State Courts, 
1994,” drug offenders made up almost a 
third of the 872,000 felons convicted in 
state courts during 1994. About 48 per- 
cent of state convicted drug felons were 
sent to state prisons. 23 percent were sent 
to jail and 29 percent were given proba- 
tion. People in their twenties comprised 
about 20 percent of the adult population 
in the U.S. but 43 percent of state con- 
victed felons. H 
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PLRA Consent Decree 
Termination Provision 
Unconstitutional 

A federal district court in Michi- 
gan held that provisions of the 
Prison Litigation Reform Act (PLRA) 
calling for the immediate termination of 
consent decrees where no findings of 
constitutional violations were made by 
the court, was unconstitutional on sev- 
eral grounds. The PLRA created 18 
U.S.C. § 3626(b)(2) whereby a prison 
official “defendant or intervenor shall be 
entitled to the immediate termination of 
any prospective relief if the relief was 
approved or granted in the absence of a 
finding by the court that the relief is nar- 
rowly drawn, extends no further than 
necessary to correct the violation of the 
federal right, and is the least intrusive 
means necessary to correct the violation 
of the federal right.” 

This case is the latest in a series of 
rulings spanning almost two decades. It 
involves a consent decree governing con- 
ditions at several Michigan state prisons. 
Since signing the decree in 1 985 the MI 
DOC has steadfastly refused to abide by 
it. As soon as the PLRA was signed into 
law the MI DOC filed motions to termi- 
nate the decree. In Hadix v. Johnson , 
933 F. Supp. 1360 (ED MI 1996) and 
933 F. Supp. 1362 (ED MI 1996) [PLN, 
Dec. 1996] the court held that 18 U.S.C. 
§ 3626(e), which mandates that prospec- 
tive relief will immediately be terminated 
within 30 days of a party filing a motion 
seeking dissolution of the final order, was 
unconstitutional and denied the state’s 
motions. 

This case involves a new set of mo- 
tions under 18 U.S.C. § 3626(b)(2) to 
terminate the consent decree. The 
United States intervened to defend the 
PLRA’s constitutionality and argued that 
18 U.S.C. § 3626(b)(3) saves section 
(b)(2) from being unconstitutional be- 
cause (b)(3) prohibits termination if a 
court makes findings of constitutional 
violations and then uses the requisite test 
to determine if the ordered relief will 
continue. The only issue addressed by 
the court in this ruling was whether the 


separation of powers doctrine applied to 
this case, the court held it did. 

The court held that the issues raised 
in the initial suit and settled in the con- 
sent decree were serious constitutional 
issues and the decree itself stated that its 
purpose was ensure constitutional con- 
ditions of confinement. The court noted 
that under Fed.R.Civ.P. 52(a) consent 
decrees do not require court findings and 
the terms of the decree provide for a judg- 
ment without constitutional findings. "It 
would therefore be improper to conclude 
from this settlement that no constitu- 
tional violations exist. The strength of 
a consent decree is that it allows parties 
to save exhausting time, money and re- 
sources involved in making this finding 
of past violations in order to concentrate 
on present conditions. By now requir- 
ing termination of this judgment unless 
those constitutional findings are made, 
the PLRA imperiously transforms a con- 
sent decree’s strength into a nullity.” The 
court noted that the decree can be termi- 
nated on its own terms once the 
defendants can show that no constitu- 
tional violations exist, which they have 
been unable to do for almost 12 years. 

The court gave a detailed analysis 
of the history and purpose of consent 
decrees. In Rufo v. Inmates of Suffolk 
County Jail, 502 U.S. 367, 112 S.Ct. 748 
(1992) the supreme court held that par- 
ties can seek modification of consent 
decrees based on significant changes in 
facts or the law. Such changes should 
be limited since consent decrees are fi- 
nal judgments. “Thus, the Rufo decision 
represents a determination by the su- 
preme court how to weigh the vested 
rights of inmates seeking enforcement 
of consent decrees in institutional reform 
settings against the public’s right of lo- 
cal control over their institutions without 
the unnecessary supervision of the fed- 
eral judiciary. 

“Through the PLRA. congress has 
in effect declared that that determination 
does not act swiftly and decisively 
enough in one specific area of institu- 
tional reform. The PLRA completely 
rewrites the standard for modification in 
prison litigation, making consent decrees 


subject to the constitutional floor-in di- 
rect contrast to Rufo. ...the PLRA's 
requirement that a court make new find- 
ings for a consent decree, already 
ordered, represents an unjustifiable en- 
croachment of the legislative and 
executive branches into the domain of 
the judiciary. For these reasons I find § 
3626(b) and (c) of the PLRA unconsti- 
tutional.” 

The court held that injunctive relief 
based on past negotiations and compro- 
mises cannot be overturned by an act of 
congress. Congress has exceeded its 
authority in attempting to rescind the 
consent decree entered 11 years prior. 
“Sections 3626(b)(2) and (3) represent 
an unconstitutional intrusion by congress 
into the domain of the judiciary.” Plaut 
v. Spendthrift Farms, Inc., 115 S.Ct. 
1 447 ( 1 995) was applied to find that the 
PLRA violates the separation of powers 
doctrine. By holding these sections of 
the PLRA were unconstitutional, the 
court denied the defendant’s motion for 
termination. 

The court noted that the defendants 
are entitled to termination of the decree 
once they comply with its requirements, 
which they seem to have no intention of 
doing. See: Hadix v. Johnson, 947 F. 
Supp. 1100 (ED MI 1996). ■ 

Reversal of Frivolous 
Dismissal Voids PLRA Strike 

T he court of appeals for the fifth 
circuit held that the Prison Liti- 
gation Reform Act (PLRA) applies 
retroactively to appeals pending on its 
date of enactment as well as cases dis- 
missed prior to its enactment. The court 
also held that dismissals based on frivo- 
lousness which are reversed on appeal 
do not count as PLRA strikes. When 
the PLRA was enacted on April 26, 
1996. it contained a “three strikes” pro- 
vision creating 28 U.S.C. § 1915(g) 
which states that prisoners will not be 
allowed to proceed in forma pauperis 
(IFP). unless they are in imminent dan- 
ger of physical injury 1 , if on three or more 
occasions they have had a lawsuit or ap- 
peal dismissed on grounds that it is 


April 1997 


8 


Prison Legal News 


frivolous, malicious or fails to state a 
claim upon which relief can be granted. 

Valentino Adepegba filed a suit 
against immigration officials which was 
dismissed as frivolous by the district 
court. Adepegba had previously had 1 1 
suits dismissed, three for being frivo- 
lous. The court issued this ruling in 
response to his motion to proceed IFP 
on appeal. 

The court held that since congress 
specified no effective date for the PLRA 
it went into effect the day it was signed. 
The PLRA is also silent as to whether it 
applies to cases that were pending on 
the day of its enactment. The court ap- 
plied the analysis of Landgraf v. USI 
Film Products, 511 U.S. 244, 114 S.Ct. 

1 483 ( 1 994) to hold that the PLRA could 
be applied to cases that were pending at 
the time of its enactment. In doing so, 
the court held that the PLRA changes to 
the IFP statute were procedural in na- 
ture and did not affect any substantive 
rights. The court held that “The Three 
strikes’ provision merely codifies an 
existing practice in the courts designed 
to prevent prisoners form abusing the 
IFP privilege.” 

The court held that in counting 
"strikes” only the district court dismissal 
counts as a strike, the appeals court rul- 
ing affirming the dismissal does not 
count. “However, we find it plain that 
reversal of a dismissal as frivolous nul- 
lifies the ‘strike...’ Although Adepegba 
filed a claim that was dismissed by the 
district court, our subsequent reversal 
lifts the strike from his record.” The 
court noted the PLRA did not proscribe 
any cure for erroneous dismissals but 
that counting the entry of three dismiss- 
als, even if later reversed, would be an 
absurd result. 

"By similar reasoning, we decline 
to count against Adepegba the district 
court’s dismissal as frivolous in the in- 
stant case-at least for now. A dismissal 
should not count against a petitioner 
until he has exhausted or waived his 
appeals. Any other reading of the stat- 
ute poses a risk of inadvertently 
punishing non culpable conduct.” 

By counting prior frivolous dismiss- 
als the court concluded that Adepegba 
had amassed more than three strikes. 
The court then dismissed all pending 
appeals in that court where he had sought 
to proceed IFP, stating they would rein- 


stated only if. and when, he paid the fil- 
ing fees. See: Adepegba v. Hammons, 
103 F.3d 383 (5th Cir. 1996). ■ 

PLRA Applied to 
Attorney Fees 

A federal district court in Michi- 
gan held that the Prison Liti- 
gation Reform Act (PLRA) required that 
attorneys representing prisoners be paid 
a maximum of $ 1 12.50 an hour. Hadix 
v. Johnson is the long running Michi- 
gan class action suit. After prevailing 
in the district court in a challenge to a 
portion of the PLRA’s constitutionality, 
the plaintiffs filed a motion for attorney 
fees, seeking payment of $150 an hour. 
This rate had been established earlier in 
the case. 

When the PLRA was enacted it 
amended 42 U.S.C. § 1997e so that “no 
award of attorney’s fees in an action 
[brought by a prisoner in which fees are 
authorized] shall be based on an hourly 
rate greater than 150 percent of the 
hourly rate established under section 
3006A of title 18, United States Code, 
for payment of court appointed counsel.” 
The Eastern District of Michigan autho- 
rizes payment of $7 5 an hour for attorney 
fees. Thus, the PLRA maximum rate 
would be $ 1 12.50. This rate is mislead- 
ing; unlike appointed counsel in criminal 
cases where the attorney gets paid 
whether (s)he wins or loses, counsel in 
civil rights cases get paid only if they win. 

The court rejected the plaintiff’s 
challenge to the retroactive application 
of the PLRA attorney fee cap. In a May 
30, 1996, order the court had held that 
the PLRA’s fee cap did not apply to work 
performed before the PLRA’s April 26, 
1996, enactment. In this ruling the court 
held the fee cap applied to all work per- 
formed after its enactment. The court 
applied Langraf v USI Film Products, 
114 S.Ct. 1483 (1994) to hold that giv- 
ing the statute retroactive effect to cases 
that were filed before the PLRA’s enact- 
ment was permissible. 

The court held that the 23 hours of 
attorney time claimed to prepare the rel- 
evant briefs in this phase of the case was 
reasonable. The court ordered the de- 
fendants to pay the plaintiffs $2,586.50 
in fees for their work on this phase of 
the case. See: Hadix v. Johnson, 947 F. 
Supp. 1113 (ED MI 1996). ■ 
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Prisoners Retain Right to Safety 


T he court of appeals for the sec- 
ond circuit held that a district 
court erred in dismissing a prisoner’s 
failure to protect claim on the basis that 
the prisoner could not name his attack- 
ers beforehand. The court also held that 
district courts cannot resolve conflicting 
deposition testimony by granting sum- 
mary judgment on the underlying claim. 
Ronald Hayes was a New York city pris- 
oner who was attacked on three separate 
occasions by other prisoners and severely 
injured each time. Prior to the first at- 
tack he informed jail officials that his 
safety was in danger and that he wanted 
to be transferred to a different unit. Jail 
officials took no action to protect Hayes 
or to identify his enemies. The court cites 
no reason for the attacks on Hayes. 
Hayes filed suit claiming his eighth 
amendment right to safety had been vio- 
lated by the repeated attacks. 

The district court disagreed and dis- 
missed the case on the defendants’ 
motion for summary judgment. In con- 
sidering two depositions by Hayes, the 
court concluded he had altered his testi- 
mony in material respects, namely as to 
whether he had identified his enemies 
to jail officials. The court then disre- 
garded one deposition and held the 
defendants initially lacked knowledge of 
any substantial risk to Hayes’ safety, and 
that after learning of the threat they took 
reasonable steps to abate the risk of harm. 

The court of appeals reversed and 
remanded for further proceedings. The 
court held the lower court had erred in 
disregarding portions of Hayes’ second 
deposition. In ruling on a motion for 
summary judgment district courts should 
not weigh the evidence or the credibility 
of witnesses: these are jury functions. 
Furthermore, the court held that in this 
case Hayes' depositions were only argu- 
ably contradictory. 

Turning to the merits of Hayes’ 
eighth amendment claim, the court noted 
that “The Eighth Amendment requires 
prison officials to take reasonable mea- 
sures to guarantee the safety of inmates 
in their custody.” Prison officials are li- 
able for harm that befalls prisoners if the 
officials acted with “deliberate indiffer- 
ence” to the prisoner’s safety. “The 
prisoner must allege actions or omissions 
sufficient to demonstrate deliberate in- 


difference; mere negligence will not suf- 
fice.” There is a two prong test by which 
a plaintiff must prove deliberate indif- 
ference. First, the plaintiff must show 
he is imprisoned under conditions pos- 
ing a substantial risk of harm. Second, 
the plaintiff must show the defendant 
prison officials possessed sufficient cul- 
pable intent. A defendant prison official 
has culpable intent if they have knowl- 
edge that a prisoner faces a substantial 
risk of serious harm and they disregard 
that risk by failing to take reasonable 
measures to abate the harm. The dis- 
trict court held that the defendants in this 
case lacked culpable intent because 
Hayes did not identify his attackers prior 
to the first attack. 

The appeals court held the lower 
court erred in holding there was no ma- 
terial dispute regarding the defendants’ 
knowledge before the first attack. “First, 
we note that the issue is not whether 
Hayes identified his enemies by name to 
prison officials, but whether they were 
aware of a substantial risk of harm to 
Hayes. Although a prisoner’s, identifi- 
cation of his enemies is certainly relevant 
to the question of knowledge, it is not. 
necessarily, outcome determinative.” Be- 
cause Hayes claimed he did identify his 
enemies to jail officials before he was 
attacked, this issue required a trial to 
resolve. 

The district court also erred in hold- 
ing that the defendants' response after 
the first attack was reasonable in light 
of the fact that Hayes repeatedly re- 
quested a transfer to another unit. The 
New York City DOC has special mea- 
sures to protect prisoners in its custody 
but did not employ any of them for Hayes. 
The appeals court held that as a matter 
of law they could not conclude the re- 
fusal to transfer Hayes was reasonable. 
Likewise, the defendants’ failure to pre- 
vent the third attack was not reasonable 
as a matter of law. The court remanded 
the case for a jury trial on the merits. 
Throughout this ruling the court used an 
eighth amendment standard but at no 
point stated if Hayes was a convicted 
prisoner or a pretrial detainee at the time 
of the attacks. This is significant because 
the eighth amendment applies only to 
convicted prisoners; detainees ostensibly 
receive greater protection under the due 


process clause which holds they cannot 
be punished at all. See: Haves v. New 
York City DOC, 84 F.3d 614 (2nd Cir. 
1996). ■ 

Philadelphia Fined for 
Degrading City Prisons 

A Philadelphia common pleas 
court panel fined the city $2.2 
million for “degrading” conditions in the 
city’s prisons. 

The judgment, passed down by a 
three judge panel in early October. 1996, 
was accompanied by a contempt of court 
citation for the city. The fine and cita- 
tion stem from an ongoing prison rights 
lawsuit known as Jackson v. Hendrick. 

The court noted that halfhearted 
measures or sham claims of compliance 
do not address the problems or condi- 
tions within the [city’s] prisons. The 
judges said that city prisons w ere “cruel, 
disgusting and degrading,” and lacked 
adequate guards, laundry and job-train- 
ing facilities. Also cited were poor 
plumbing, rat and insect infestation and 
faulty heating. The $2.2 million fine is 
slated to go into a social services fund 
for the city’s prisoners. 

Deputy city solicitor James B. Jor- 
dan, who represents the city in the case, 
said the judgment was based on “third- 
rate issues,” such as the speed with which 
social workers respond to kites from pris- 
oners. Philadelphia mayor Edward G. 
Rendell promised to fight the decision, 
“and if we lose the appeal, they would 
have to put me in prison before I’d pay 
the taxpayers’ money for this.” 

The city has been fined a total of $5 
million since 1990 for its defiance of 
court orders to improve conditions in the 
city’s four main prisons. The judges 
noted that a previous panel had used 
nearly the same stark language to de- 
scribe the prisons when it first put the 
city on legal notice in 1972, implying 
that the city has done little or nothing to 
comply with court orders to improve 
prison conditions in more than two de- 
cades. Surely the mayor wouldn't have 
to experience imprisonment in such 
a hell hole for as long as twenty years 
before deciding that court-ordered im- 
provements should be made. ■ 

Source: Corrections Digest 
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Racial Violence in California Lockups 


O n Friday. September 27, 1996, 
rioting broke out among more 
than 200 black and Latino prisoners in 
New Folsom’s B Facility. The violence 
lasted some 3 1 minutes with fighting on 
the yard, in the medical clinic, and in 
prison industries. Guards fired over 30 
rounds from assault rifles and gas guns. 
Victor Flores, 22, was shot in the back 
and killed by a guard as fifty others were 
injured. Four guards had to be hospital- 
ized and eleven more were injured in the 
disturbance. 

Prison officials tried to minimize the 
incident. “There wasn’t anything that 
would have made us uneasy,” said Linda 
Howell, speaking for New Folsom. 
“This was totally unexpected.” However, 
longtime visitors paint a different pic- 
ture. 

“Basically, it's a war between the 
Crips and Southern California Mexi- 
cans,” said the wife of a prisoner who 
was visiting at the time the riot started. 
“It wasn’t a big secret (that a fight was 
coming).” She said an announcement 
came over the public address system 
about 9:00 a.m. that visits were termi- 
nated. Immediately, several guards 
dressed in riot gear stormed through the 
visiting room and she heard the sound 
of gunfire coming from the yard. 

“Prison gangs have become younger 
and more violent,” said Lance Corcoran, 
vice president of the guards union. “We 
continually see higher inmate to staff 
ratios. As overcrowding continues, it’s 
only going to get worse.” This echoes 
the Department’s party line used success- 
fully over the past few years to blackmail 
lawmakers into increasing the prison 
budget and building more prisons. The 
prisoner killed was the 40th shot dead 
by guards in the last eleven years, more 
than the total in all other state prison 
systems combined. 

The Department’s policy of forcing 
rival gang members and known enemies 
to share the same yard apparently led to 
the violence. “They knew that this was 
going to happen,” said Kathleen, a 
prison visitor. “They have been putting 
rival members in the same facility.” 
Prison officials would not comment on 
that allegation. 


by Willie Wisely 

On November 6, 1996, over 100 
prisoners allegedly involved in the riot 
were scheduled to be transferred to other 
prisons throughout the state. California 
prison officials routinely transfer prison- 
ers from one facility to another after 
disturbances. Howell claimed the pris- 
oners were being transferred for 
“fomenting racial violence.” The major- 
ity of the prisoners were sent to New 
Soledad and the rest were spread among 
Pelican Bay, High Desert, Corcoran, 
Tehachapi, Solano, and Centinela. In 
addition, another 57 prisoners were given 
time in the hole, and the prison is seek- 
ing criminal prosecution against ten for 
assault on staff and possession of a 
weapon. Some 60 prison made knives 
were allegedly found after the melee. 
And the violence wasn't isolated to New 
Folsom. 

The first outbreak occurred August 
20, 1996, when a group of Latinos at- 
tacked blacks on Pelican Bay’s A yard. 


Blacks and Latinos were again involved 
in brawls at Tehachapi forcing a total 
lockdown September 23, 1996. And the 
September 27th riot at New Folsom was 
followed in less than one week by vio- 
lence at Mule Creek on October 3, 1996, 
between the same groups. 

While prisoncrats blame the vio- 
lence on overcrowding and loudly 
proclaim the need for more and more 
money to build additional prisons, prison 
experts have a different explanation. “In 
the last year, legislators and prison offi- 
cials have stripped California prisoners 
of almost all civil rights and rehabilita- 
tion programs,” said Martha Stewart, a 
prison activist. “They’ve lost family vis- 
its. personal visits as a right, the right to 
be interviewed by the news media, and 
the right to own or operate a business. 
They are very close to the point of hav- 
ing nothing left to lose and this breeds 
violence. Prison officials know this and 
are exploiting it for their own agenda.” ■ 


Florida Private Prison Criticized 

by Glenn Wright and Dan Pens 


L ouisville. Kentucky based pri- 
vate prison vendor U. S. Correc- 
tions Corporation (USCC) was sharply 
criticized by Florida’s Auditor General 
in three separate reports issued by the Of- 
fice of Program Policy Analysis and 
Government Accountability (OPPAGA). 
The reports were the result of state au- 
dits of Gadsden Correctional Institution, 
a 768 bed adult female prison in Quincy. 
Florida. USSC constructed the prison 
and has operated the facility under con- 
tract with the state of Florida since it 
opened in March, 1995. 

Some of the most serious problems 
cited relate to staffing. Starting pay at 
Gadsden is about $18,000/yr. or 7% 
lower than a state operated starting 
guard’s salary. USCC also offers a much 
leaner benefits package to its employees 
than what is offered to state prison work- 
ers. Consequently, the average employee 
turnover rate in state prisons is 22 per- 
cent, compared with a staggering 200 
percent at Gadsden. During one ten 
month period, according to the State 
Auditor, 424 different individuals had 


held the 223 total staff positions at the 
institution. 

Florida Statute 944.714(2) mandates 
that “correctional officers” must be cer- 
tified by the state, with the exception of 
guards on “temp” or “trainee” status 
whose employment must not exceed 180 
days. Sixty percent of the Gadsden’s 142 
guard employees were not certified by 
the state, according to OPPAGA. com- 
pared with an average of 3 3 % uncertified 
(temp or trainee) guards in state run pris- 
ons. 

According to a Gadsden prisoner 
who contacted PLN, “They are putting 
fired or investigated FL DOC rejects in 
here. I feel unsafe. There are no rules 
except those that change every five min- 
utes or by every shift.” 

The OPPAGA reports also cite a 
high incidence of use of force at 
Gadsden. State run prisons average two 
use of force reports per month. Gadsden 
had 15 such reports in a five month pe- 
riod, fifty percent more than state 
prisons. Only one of those use of force 
incidents was properly investigated, and 
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as of September, 1995, USCC had 
stopped notifying the DOC Inspector 
General of any serious incidents, directly 
contravening required DOC procedures. 

The OPPAGA report also found that 
a lack of job assignments and educational 
opportunities has resulted in excessive 
prisoner idleness at Gadsden. USCC is 
in violation of contract requirements and 
state law requiring that prisoners be 
placed in meaningful work or educa- 
tional assignments. The State Auditor 
found that 235 of Gadsden’s 768 prison- 
ers were assigned as dorm orderlies, a 
position for which, according to DOC 
standards, only 48 are needed. 

According to PLN’ s source, the high 
number of dorm orderlies does not nec- 
essarily equate with increased 
cleanliness. "Cleaning chemicals are 
watered down,” she says, "and really do 
nothing for cleaning. Laundry is also 
skimping on the chemicals. Laundry 
comes back smelling like urine. Dorm 
floors go for months without being 
waxed. The only time they wax them is 
when [official] visitors are coming and 
they are trying to look good.” 

Gadsden’s educational programs 
have suffered because of a 100-plus per- 
cent staff turnover in those positions. 
Enrollment in education programs is 
below the contracted requirement, and 
nearly 30 percent of the educational staff 
positions remain vacant. The prison is 
without an Educational Counselor and 
there is no educational testing, accord- 
ing to the state reports. 

Although the State Auditor con- 
cludes that USCC has operated with 
multiple violations of its contract with 
the state, the company has little or no 
reason to comply. Enforcement of con- 
tract provisions and DOC standards has 
been unsuccessful because the current 
contract with USCC does not include any 
sanctions for non-compliance and non- 
adherence to most of the contract's 
provisions. Other than withholding 1% 
(about $9,500) of three monthly pay- 
ments, because of USCC’s failure to hire 
program staff, the DOC has not acted 
against USCC for its failure to comply 
with the specific terms of the contract. 
The DOC has said it will consider revis- 
ing the contract to include more 


sanctions for non-compliance the next 
time the contract is up for review. 

Florida spends nearly $89 million 
yearly on private prison contracts, which 
run for three-year periods. Each con- 
tract has a built in 6 percent annual cost 
increase clause, double what the State 
Auditor predicts the cost increases will 
be for state run prisons. 

Gadsden is the only privately oper- 
ated female prison in Florida. The state 
also has three men’s private prisons, two 
of which hold 750 each, and one hous- 
ing 1,318 men. An additional 360 
juvenile offenders are held in each of 
three more private facilities designed for 
them. All total, about 5,400 (or 8 per- 
cent) of Florida's prison population is 
housed in private prisons, a number sec- 
ond only to the state of Texas. 

PLN's source at Gadsden reports 
numerous other problems not specified 
in the OPPAGA reports. "There are in- 
mates with severe mental disorders 
housed with population. There are ac- 
tive cases of TB housed in population. 
Culinary has prisoners with TB, hepati- 
tis and other contagious diseases working 
with the food.” 

She also reports "affairs between 
officers and inmates, drugs entering the 
prison, and corruption.” She emphasized 
how prison administrators go to great 
lengths to put on a facade for visitors and 
the media. “If you attempt to talk to the 
media when they visit.” she reports, “you 
are threatened with lock [up in segrega- 
tion], When the media comes, [the 
warden] has her picks and they go be- 
fore the media and say how wonderful 
this place is.” 

In a response to the State Auditor’s 
reports, the Chief Financial Officer of 
USCC stated the corporation was mak- 
ing substantial progress in the 
deficiencies that had been noted. ■ 

Sources: PLN Reader Mail; State of 
Florida Auditor General's "Performance 
Audit of the Gadsden Correctional In- 
stitution,” Report No. 95-48, April 1, 

1 996; OPPAGA Report 95- 12. Novem- 
ber 13, 1995; OPPAGA Report 95-28, 
January 10, 1996. Copies of the 
OPPAGA reports are available from: 
OPPAGA Report Production. P.O. Box 
1735, Tallahassee, FL 32302. 


Impregnated Arkansas 

Prisoner Wins Suit 

A n Arkansas state prisoner was 
awarded $120,000 after a jury 
heard her claim that she was impreg- 
nated by one guard and sexually harassed 
by another. The federal court jury found 
that Laura Berry’s constitutional rights 
were violated by former guard Randall 
Reed and former Sgt. Jay Oswalt at the 
Tucker Unit — the state’s female prison. 

The jury rejected a claim that an 
assistant warden violated Berry’s rights. 
Reed resigned his guard job, while 
Oswalt was fired for lying about having 
sex with Berry. 

According to Berry ’s suit, Oswalt 
coerced her into having sex in Novem- 
ber 1993, and, after she became 
pregnant, forced her to ingest quinine 
and turpentine in a failed attempt to in- 
duce an abortion, and also pressured her 
into falsely identifying the child's father. 
DNA tests showed that Oswalt was the 
father. ■ 

Source: Corrections Digest 
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Inadequate Jail Staffing Violates Due Process 


T he court of appeals for the fifth 
circuit held that a jail staffing 
practice that allowed a lone male guard 
to oversee female detainees could be held 
to violate due process after a woman de- 
tainee was raped by a guard. The court 
held that financial considerations 
alone do not justify unconstitutional 
practices and that the staffing level 
at the jail constituted “official 
policy” for purposes of holding the jail 
liable for the rape. 

Artelia Scott was arrested on minor 
charges and processed into the Killeen 
City, Texas, jail by a female guard. The 
female guard was relieved at the end of 
her shift by guard George Moore. 
Through the course of his eight hour 
shift Moore repeatedly raped Scott in 
her cell. Scott was unable to report 
the rape for three days until after she 
was released from custody. When 
Scott reported the attack she was re- 
quired to take a polygraph test by 
police; after she passed an investiga- 
tion began. Moore resigned and later 
pleaded guilty to unspecified criminal 
charges. 

Scott later filed suit against Moore, 
the city and police chief claiming the 
rape occurred as a result of official city 
policy and that it violated her right to 
due process. Moore was dismissed 
from the suit after he filed for bank- 
ruptcy. The district court twice 
granted summary judgment in favor 
of the defendants and for the second 
time the fifth circuit vacated and re- 
manded the case for further proceedings, 
this time a trial. 

The appeals court noted that cities 
and municipalities are liable under 42 
U.S.C. § 1983 if constitutional harm is 
suffered as a result of an “official policy, 
custom or pattern.” While they are not 
liable for mere negligence, jail offi- 
cials cannot ignore obvious dangers 
to detainees’ safety. A plaintiff seek- 
ing to hold a city or county liable 
must prove three things: that the city 
or county promulgated an official 
policy, practice or custom which 
could subject it to § 1983 liability; 
that the policy can be linked to a con- 
stitutional violation and that the 
municipality’s action or inaction ex- 
tended beyond mere negligent oversight 


of the plaintiff’s constitutional rights. In 
this case the court held Scott had pre- 
sented sufficient evidence on all three 
issues to warrant a trial to determine li- 
ability. 

The court held that the jail’s "unof- 
ficial” staffing policy of having only one 
unsupervised male jailer present 
when a female detainee is in the jail 
constitutes an "official policy” for 
purposes of § 1983 liability. As a 
pretrial detainee Scott had a four- 
teenth amendment right not to be 
raped while in custody. “By detain- 
ing Scott on criminal charges, the city 
had already deprived Scott of her lib- 
erty when the alleged violation of her 
constitutional rights stemming from 
Moore’s sexual assault occurred. The 
city therefore had a constitutional ob- 
ligation under the Fourteenth 
amendment to provide Scott with 
minimal levels of safety and security. 
Scott’s claim of inadequate staffing 
challenges the inadequacy of the levels 
of safety and security given to pretrial 
detainees in the city’s jail. Scott’s viola- 
tion properly alleges a constitutional 
violation.” 

Relying on Hare v. City of Corinth, 
74 F. 3d 633 (5th Cir. 1996)(en banc) 
[PIN. Oct. 1996], the court held that 
staffing levels qualify as a general con- 
dition of confinement which does not 
require any inquiry into the defen- 
dants’ subjective intent of allowing 
a single male guard to oversee female 
detainees. “We need only inquire 
whether the practice was reasonably 
related to a legitimate governmental 
goal.” 

The court concluded that a material 
fact, requiring a trial, was in dispute on 
this issue. The defendants offered only 
financial considerations as an expla- 
nation for their staffing policy at the 
jail. “Although financial consider- 
ations may reasonably concern a 
municipality, such concerns may not 
trump the constitutional rights of in- 
dividuals who are left at the mercy of 
the municipality.” 

The court also noted that the jail’s 
unofficial staffing policy of one guard on 
duty at a time not only does not appear 
to serve a reasonable safety goal; it actu- 
ally contradicts the official safety 


measures set forth in official policy. “The 
decision to contradict the mandates of 
the general order can actually be in- 
terpreted as a sign of deliberate 
disregard of the constitutional rights 
of female prisoners.” Because a rea- 
sonable jury could find the jail’s 
staffing practices resulted in the vio- 
lation of Scott’s constitutional rights 
a trial was required to resolve the mat- 
ter. See: Scott v. Moore , 85 F.3d 230 
(5th Cir. 1996). ■ 

No Double Jeopardy in 
Massachusetts 
Disciplinary Hearings 

I n the October, 1995. issue of PIN 
we reported that a state trial court 
in Massachusetts, in an unpublished rul- 
ing. had dismissed criminal indictments 
against twelve prisoners because the in- 
dictments were brought after the 
prisoners had already been subjected to 
prison disciplinary hearings and punish- 
ment. The trial court held that this 
violated the double jeopardy clause of the 
fifth amendment to the U. S. constitution. 
The state appealed and the Supreme Ju- 
dicial Court of Massachusetts vacated 
“because it is now clear, in light of the 
recent opinion in United States v. Urserv, 
116 S. Ct. 2135 (1996), that double jeop- 
ardy principles do not in all instances 
bar both the imposition of prison disci- 
pline and a criminal prosecution for the 
same conduct.” The prisoner defendants 
did not claim that they had greater rights 
under the Massachusetts constitution, 
which has no explicit double jeopardy 
provision, than they did under federal 
law. 

In reaching this conclusion the 
court cited rulings from nine federal 
circuit courts and its own precedent 
which “have unanimously agreed that 
the double jeopardy clause does not 
preclude both prison discipline and 
a criminal prosecution (and a further 
sentence) based on the same facts.” 
The court held that prison discipline 
is a civil proceeding subject to the analy- 
sis set forth in Urserv. See: 
Commonwealth v. Forte. 423 Mass. 672 
(S.Jud.Ct. of MA, 1996). ■ 
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Ohio Jail Construction Corruption? 


Q uestions arise as to whether a 
contract for the Franklin 
county jail renovation was legal. The 
county commissioners awarded the unbid 
contract in May 1995 to Voinovich-Sgro 
Architects, Inc., a subsidiary of the 
Voinovich Group, owned by Paul 
Voinovich, the brother to Governor 
George Voinovich. John Hay, a man who 
keeps his eyes on local officials, filed a 
complaint with the county prosecutor’s 
office, charging the contract is illegal 
because it was not competitively bid as 
required in Ohio. 

Assistant prosecutor Bill Shimp dis- 
missed Hay’s complaint, then retired. 
Shimp said that the contract was awarded 
to Voinovich-Sgro for an architect, not 
construction manager. Under Ohio law, 
architectural contracts do not have to be 
competitively bid. Hay said he was re- 
submitting the complaint to Shimp’s 
successor, Jeff Glasgow, and requesting 
a special prosecutor. 

The contract seems to have been 
awarded to a construction manager. 
Draw your own conclusions. County 
commissioners spokesman Gary 
Gudmundson wrote a memo to WCMH- 
TV that the commissioners awarded a 
“Construction Manager contract to 
Voinovich.” In a May 4, 1995, purchase 
order, the county’s director of public fa- 
cilities management, Ron Neutzling. 
said the contract was for construction 
management. Also, in at least four other 
letters written in September 1995 to sub- 
contractors for the project, Neutzling 
wrote: “The Voinovich Group is serving 
as construction managers on this 
project.” 

Another subsidiary' of the Voinovich 
Group. Voinovich Cos., signed its con- 
tract with the county as “consultant to 
the architect.” In 1992, Voinovich Cos. 
was ruled, by the Ohio Board of Exam- 
iners of Architects, to have violated the 
law by accepting contracts without an ar- 
chitectural license. Now the company 
is not allowed to represent itself as an 
architecture firm. 

Voinovich Cos. name is on the jail 
renovation contract. Shimp said, “I have 
no idea why they signed ‘the Voinovich 
Companies’ at the bottom of that con- 
tract, because our contract’s not with 
them.” He said that Voinovich-Sgro is 


providing the architectural and design 
services, and that company is allowed to 
represent itself as an architect. 

Regardless, Voinovich-Sgro is get- 
ting more than the county expected to 
pay. In 1994, the company was paid 
$17,500 by the county to estimate the 
construction costs of the jail renovation. 
The estimate was $5.4 million. The 
company’s contract with the county en- 
titled the company to 1 1 percent of the 
construction costs. ($59 1 ,250 of the $5 .4 
million estimate). 

The construction bids were $3.6 
million higher than estimated though, 
costing the county $9 million for the 
project. Voinovich-Sgro’s fee was 
capped at $892,343, which is still 


$300,000 more than it would have re- 
ceived if its estimates would have been 
correct. 

Chuck Hetman, the Voinovich 
organization’s project manager says that 
the jail renovation project has no con- 
struction manager. Lewis Smoot Sr., 
CEO of Sherman R. Smoot Co., a con- 
struction company with experience in jail 
renovation, said, “in many cases, archi- 
tects are providing services for 
construction management along with 
their architectural services.” Assistant 
prosecutor Glasgow said, “architects do 
provide a lot of construction supervision. 
I can see how they’d get confused.” ■ 

Source: The Other Paper 


No Immunity for Eighth Amendment 
Violation in Rectal Search 


T he court of appeals for the ninth 
circuit reversed a jury verdict 
which had found prison officials had vio- 
lated a prisoner’s eighth amendment 
rights during a rectal search but that they 
were entitled to qualified immunity for 
doing so. The court held these findings 
were inconsistent and reversed and re- 
manded for a new trial. This ruling 
reaffirms the standard that qualified im- 
munity from money damages is not 
available to prison employees who vio- 
late the eighth amendment. Mark Koch 
is an Arizona state prisoner who was 
subjected to a rectal search in 1984 after 
informants told prison officials that pris- 
oners were concealing gunpowder and 
blasting caps in their rectums. This is 
the fourth time this case has been ruled 
on by the ninth circuit, twice the issue 
was whether the defendants were entitled 
to qualified immunity and then whether 
Koch had filed his appeal in a timely 
manner. Earlier rulings. Vaughn v. 
Ricketts, 859 F.2d 736 (9th Cir. 1988) 
and 950 F.2d 1464 (9th Cir. 1991), held 
that Arizona prison officials were not 
entitled to qualified immunity as a mat- 
ter of law for performing the searches. 

After a trial on the merits was fi- 
nally held, a jury concluded that Koch’s 
eighth amendment rights were violated 
but that the defendants were entitled to 
qualified immunity from money dam- 
ages. Readers should note that this case 


initially involved an eighth and a fourth 
amendment claim concerning the search. 
The jury ruled in Koch's favor only on 
the eighth amendment claim. 

“Two choices were open to the jury 
because, on the Fourth Amendment 
claims, the jury could have found that 
the prison officers acted without prob- 
able cause to search, but had a good faith 
belief that they had probable cause, and 
thus could have found a search violation 
but that it was protected by qualified 
immunity. That quest for two choices 
open to the jury does not apply with equal 
force to the Eighth Amendment viola- 
tions. By the time the officers completed 
the conduct that the jury found to be 
cruel and unusual’ the element of prob- 
able cause to search had already run its 
course in the Fourth Amendment phase 
of the case and had no further applica- 
tion to the Eighth Amendment phase. 
See: Hamilton v. Endell , 981 F.2d 1062. 
1066 (9th Cir. 1992) (an Eighth Amend- 
ment deliberate indifference violation is 
inconsistent with a finding of qualified 
immunity.)” 

“We hold that the verdict, as to 
Koch’s Eighth Amendment claim, was 
inconsistent.” The jury did not have a 
qualified immunity' option available to 
it if it found an eighth amendment vio- 
lation. The case was remanded for 
another trial. See: Koch v. Ricketts, 82 
F. 3d 317 (9th Cir. 1996). ■ 
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Beating and Strip Cell Require Trial 


T he court of appeals for the tenth 
circuit held that beating a na- 
ked, handcuffed, non-resisting prisoner 
violates the eighth amendment; that 
placing a prisoner in a strip cell without 
blankets or heating violates the eighth 
amendment as well. The court also dis- 
cussed when a district judge should be 
recused from hearing a case and a new 
judge assigned. Carl Mitchell, an Okla- 
homa state prisoner, was housed in a 
medium security cell block when a riot 
broke out that lasted three days, during 
which most of the cellblock was de- 
stroyed. Mitchell was not involved in the 
riot but he was among prisoners trans- 
ported to the Oklahoma State 
Penitentiary. Upon arrival he was 
stripped naked and chained. Guards 
picked him up by his elbows with night- 
sticks and made him run across a gravel 
yard. When he fell they began kicking 
and stomping him, yelling "get up, 
nigger, get up.” Mitchell suffered cuts, 
bruises and a swollen hand with two im- 
movable fingers. He was then placed, 
still naked, in a cell with no clothing or 
bedding, or blankets. The building had 
no heat or hot water. The prison warden 
authorized all the cell conditions claim- 
ing clothing and bedding were 
privileges. Mitchell was not allowed out 
of his cell for exercise or any other pur- 
pose for four weeks. He got out of his 
cell twice in five months. Air ventila- 
tion was inadequate and he was only 
provided with toilet paper one square at 
a time. Mitchell field administrative 
grievances which were denied. Two 
weeks after arrival at OSP Mitchell was 
infracted for participating in the riot 
despite the fact there was no evidence 
indicating he had. 

Mitchell filed suit and district court 
judge Seay dismissed the case as frivo- 
lous. The appeals court reversed and 
remanded. The case had preceded to a 
jury trial when the district judge granted 
judgment to the defendants. The court 
of appeals affirmed in part, reversed in 
part and remanded the case with instruc- 
tions it be assigned to a different judge. 

Analyzing the beating claim, the 
court held that Mitchell had stated a 
claim despite not suffering significant 
injury. The key inquiry under Hudson v. 
McMillian, 503 U.S. 1, 112 S.Ct. 995 


(1992) was that the guards acted sadisti- 
cally and maliciously for the very purpose 
of causing harm rather than in a good 
faith effort to maintain discipline or re- 
store order. "It is not necessary for the 
plaintiff to allege a significant physical 
injury to state a cause of action. The facts, 
viewed in the light most favorable to Mr. 
Mitchell, show that after he tripped and 
fell, he was beaten by several guards with 
night sticks while they shouted racial 
epithets at him. Mr. Mitchell, who was 
naked and shackled at the wrists, ankles 
and belly, was particularly vulnerable at 
the time the attack occurred. ... A reason- 
able jury could conclude that the guards’ 
behavior falls into the category of mali- 
cious and sadistic rather than a good faith 
effort to maintain or restore discipline. 
This conclusion is supported by Mr. 
Mitchell ’s vulnerability at the time of the 
attack, the lack of provocation on his part 
and the guards’ use of racial epithets 
during the beating.” 

The defendants did not dispute the 
above facts. Instead they claimed 
Mitchell must lose because he did not 
name the guards responsible for the beat- 
ing in his complaint. The appeals court 
agreed, noting that for a court to have 
jurisdiction the party must be named in 
the caption and body of the complaint. 
While Mitchell was granted leave to 
amend his complaint and add defendants 
he did not do so. The dismissal of the 
beatings claim was affirmed on this ba- 
sis. Mitchell was represented by counsel. 

Mitchell fared better on his cell con- 
ditions claim. The court noted conditions 
of confinement claims must be analyzed 
as a whole because deprivations may re- 
inforce each other. To prevail a prisoner 
must prove prison officials showed de- 
liberate indifference to an excessive risk 
to a prisoners health or safety. This has a 
subjective and an objective component 
where the deprivation must be serious 
and the defendant must know about it. 
See: Wilson v. Seiler. 501 US 294, 111 
S.Ct. 2321 (1991); Fanner v. Brennan, 
114 S.Ct. 1970 (1994). The court held 
that because the factual allegations made 
by Mitchell are "a significant departure 
from the ‘healthy habilitative environ- 
ment’ the state is required to provide its 
inmates” a reasonable jury could con- 
clude that prison officials knew of the cell 


conditions and condoned them when 
they upheld the denial of Mitchell’s 
grievance regarding conditions in the 
unit. 

The defendants claimed the condi- 
tions were necessary and disputed the 
length of time Mitchell endured them. 
“In a case such as this, where the alleged 
deprivations are numerous and inhu- 
mane, we cannot blindly acquiesce to Mr. 
Saffle’s [the warden] authority. Several 
of the specific conditions Mr. Mitchell 
allegedly endured have been expressly 
held to state claims under the Eighth 
Amendment prohibition against cruel 
and unusual punishments. In particular 
we are troubled by the lack of heat com- 
bi ned with the lack of clothing and 
bedding, the deprivation of exercise for 
an extended period of time, the lack of 
hot water, the denial of toilet paper, the 
removal of his prescription glasses, the 
lack of adequate ventilation and the de- 
nial of writing utensils.” The court cites 
numerous cases where similar conditions 
have been found unconstitutional. The 
court held that because the parties dis- 
puted the length of the deprivations, the 
question needed to be resolved by a jury. 
The district court erred by finding the 
defendants were entitled to judgment as 
a matter of law and the case was re- 
manded for trial. The court held Mitchell 
failed to adduce any evidence that his 
medical needs were denied and affirmed 
dismissal of those claims. 

The appeals court affirmed dis- 
missal of several claims made by 
Mitchell solely because of procedural 
defects, i.e., they weren’t properly raised 
in the district court. Counsel represent- 
ing Mitchell did not appear very familiar 
with federal civil procedure. 

The appeals court gave an extensive 
discussion of when an appeals court 
should remand a case to a different judge 
on remand. In this case the court held 
that judge Seay gave the appearance of 
being biased due to improper comments 
he made during trial, comments about 
the wife of Mitchell’s lawyer, his ex- 
pressed belief that Mitchell’s claims were 
frivolous, a waste of the jury’s time and 
that they failed to state a claim as a mat- 
ter of law. The court was careful to say it 
did not find that judge Seay was actu- 
ally biased, just that it wanted to avoid 
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any appearance of impropriety. Litigants 
seeking recusal of a judge will find the 
cases cited helpful. See: Mitchell v. 
Maynard , 80 F.3d 1433 (10th Cir. 1996). 


Drug Sales Boom in 
Wisconsin Prisons 

O ne of every eight adult and ju- 
veniles in Wisconsin’s prisons 
or reform schools are receiving psycho- 
tropic drugs for a mental disorder. 
According to Sharon Zunker, director of 
Wisconsin’s Department of Corrections 
Bureau of Health Services, the cost of 
psychotropic drug treatment has grown 
from about $58,000 in 1987 to $110,000 
in 1991 and has ballooned to $991,044 
in 1995. 

“There are a lot more mental health 
conditions than years ago.” Zunker said. 
"You’ve got a lot more psychotropic 
medication possibilities than you did 
years ago.” 

Overall, about 12.5 percent, or 
1,676, of the 13,406 total population in 
prisons and reform schools receive drugs 
for disorders ranging from depression to 
attention deficit disorder. About 140 of 
648 adult females, or about 22 percent, 
and 22 of 109 female juveniles, or about 
20 percent, are treated with psychotro- 
pics. 

State lawmakers said it is the state’s 
duty to provide necessary treatment, no 
matter what the cost. Rep. Judith Robson 
(D-Beloit), a registered nurse, said. “If 
we’re ever going to get a handle on ag- 
gressive behavior, we have to invest the 
dollars.” 

One can hardly help but wonder, 
however, if or how major pharmaceuti- 
cal company sales representatives fit into 
the overall Wisconsin DOC to treatment 
scheme. The numbers seem incredibly 
high. It is especially difficult to believe 
that state prisoners have exhibited a 
nearly nine-fold increase in “mental dis- 
orders” suggested by the increased DOC 
spending on pyschotropic drugs since 
1991. ■ 

Source: Corrections Digest 


Connecticut Supreme Court Upholds 
Phone and Mail Restrictions 


I nthe February, 1995, issue of PIN 
we reported that Connecticut state 
prisoners had filed a class action suit in 
state court challenging prison regula- 
tions that required the recording of 
prisoner phone calls and that prisoners, 
outgoing mail could be read and cen- 
sored by prison officials. 

The Connecticut supreme court 
ruled entirely in the prison officials’ fa- 
vor, holding that the phone regulations 
did not violate any state statute or con- 
stitutional right, including the right to 
be free from unreasonable search and 
seizure. The court held that prison rules 
allowing the reading of prisoners non- 
legal mail was permissible and that 


prisoners did not have a constitutional 
right to be allowed to call their attorneys 
at the lawyer’s request. 

When addressing the prisoners’ 
state law constitutional claims the court 
noted the condition of Connecticut pris- 
ons in 1818 when the state constitution 
was written. At that time prisoners were 
kept in a mine shaft below ground in 
horrid conditions described by the court 
as a “hellhole.” Thus, any claim that 
prisoners had greater rights under the 
state constitution than the federal con- 
stitution was misplaced. See: 
Washington v. Meachum, 680 A. 2d 262 
(CT S.Ct: 1996). m 


Farmer Remanded Again, for Discovery 


T he court of appeals for the sev- 
enth circuit held a district court 
erred in dismissing a case without allow- 
ing the plaintiff to conduct discovery in 
order to oppose the defendants’ motion 
for summary judgment. In doing so the 
court gives a detailed discussion of the 
relation between discovery, compelling 
discovery and summary judgment. In the 
July, 1994, issue of PLN we reported 
Farmer v. Brennan , 114 S.Ct. 1970 
(1994), the supreme court case where the 
court held that prisoners have an eighth 
amendment right to be protected by 
prison officials from rape or attack by 
other prisoners. In doing so the court 
remanded the case to the appeals court 
which in turn remanded it back to the 
district court at 28 F.3d 1216 (7th Cir. 
1994). On remand the district court 
promptly dismissed the case again. 
Farmer appealed and the court of appeals 
for the seventh circuit vacated and re- 
manded the case. 

Dee Farmer is a pre-operative trans- 
sexual. After being transferred to the 
U.S. Penitentiary at Terre Haute, IN, she 
was raped. She filed suit claiming prison 
officials were deliberately indifferent to 
her right to personal safety. The district 
court dismissed the case and the-dis- 
missal was affirmed on appeal until 
reversed by the supreme court. This case 
involves the application of the supreme 
court’s ruling in Farmer’s favor. The 
appeals court expressed its concern that 
the district court dismissed the case less 


than 93 days after remand without al- 
lowing Farmer’s attorney to conduct 
discovery to respond to the defendant’s 
motion for summaty judgment. “The key 
problem is the court’s refusal to allow 
Farmer’s lawyer to develop the record 
on the defendants’ summary judgment 
motion so that an informed decision on 
the existence of genuinely disputed facts 
(or the lack of such facts) would be pos- 
sible.” 

The court analyzed this case in the 
relation between a summary judgment 
motion and the discovery process. Sum- 
mary judgment should not be granted 
until the party opposing the motion has 
had an opportunity for discovery. This 
includes having the district court rule on 
motions to compel discovery. This case 
provides a very comprehensive explana- 
tion of the steps litigants should take if 
faced with a summary judgment motion 
after having been denied an opportunity 
to conduct or complete discovery. 

The court held the district court had 
abused its discretion in dismissing the 
case without allowing for discovery. 
Essentially, the defendants successfully 
avoided complying with Farmer’s dis- 
covery requests and the district court 
rubber-stamped the process. Despite five 
years of litigation and a supreme court 
ruling in her favor Farmer is no closer 
to resolving her suit on the merits than 
on the day it was filed. See: Farmer v. 
Brennan, 81 F.3d 1444 (7th Cir. 
1996). ■ 
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FJC Prisoner 
Litigation Guide 

The Federal Judicial Center, a 
branch of the federal judiciary, has pub- 
lished a 172 page book, “Resource Guide 
for Managing Prisoner Civil Rights 
Litigation.” The book is written for 
judges and court personnel who re- 
ceive, process and rule on prison 
suits. The book pays special atten- 
tion to the Prison Litigation Reform 
Act (PLRA) and cites extensive pre- 
PLRA cases as guidance on how to 
proceed with pro se prisoner litiga- 
tion under the PLRA. The book includes 
the text of the PLRA in an appendix and 
numerous sample forms used in the ini- 
tial stages of litigation. 

The book offers a very useful in- 
sight and explanation into how 
prisoner litigation is actually pro- 
cessed by the federal courts. This is 
a useful and informative addition to 
any library. It is available free. Con- 
tact: Federal Judicial Center, 1 
Columbus Circle, N.E. Washington D.C. 
20002-8003. 

A Native American 
Resource 

The Traditional Native Ameri- 
can Tobacco Seed Bank and 
Education Program (TNAT) at the 
University of New Mexico has three 
objectives: 1.) Collecting, preserv- 
ing, growing and distributing the 
seeds of the many traditional Native 
American types of tobacco; 2.) Edu- 
cating Native Americans about the 
dangers of tobacco misuse; 3.) Provid- 
ing traditional tobacco leaves for 
pow-wows, meetings, conferences, eld- 
erly and needy Native Americans 
(including prisoners), ceremonies, ritu- 
als, prayers, and other events requiring 
the use of tobacco. 

TNAT provides traditional tobacco 
seeds (and small quantities of native 
tobacco) at no cost to all Native 
Americans requesting them, as long 
as they agree to use the resulting to- 
bacco very carefully, in prayers, 
ceremonies and other traditional con- 


texts. We always try to match a re- 
quest with the seeds or tobacco with the 
type grown or collected by that 
individual’s tribe, or from a closely re- 
lated tribe. 

Please note that traditional to- 
bacco seeds and leaves are provided 
only to Native Americans and only 


for use in a traditional Native Ameri- 
can context. Contact: Joseph Winter, 
University of New Mexico. Tradi- 
tional Native American Tobacco Seed 
Bank and Education Program, 1717 
Lomas Blvd. NE, Albuquerque, NM 


87131. ■ 


Ex-Sheriff Sex Offender Retains Pension 


The state argued that Harrison vio- 
lated the state’s ethics law and that his 
crimes would be a felony under Florida’s 
sexual battery statute. But in 1995, state 
prosecutors declined to file criminal 
charges against him, opting instead to 
allow federal prosecutors to charge him 
with misdemeanors. 

It seems disingenuous, then, that 
deputy state attorney general Peter 
Antonacci characterizes Padavano’s de- 
cision as "an outrage,” and vows to 
appeal the decision. 

Harrison is serving a sentence of 
four years and three months on the fed- 
eral convictions. It is unclear whether 
he is collecting the pension while in 
prison. ■ 

Source. Associated Press 


I n the July 1995 issue of PLN we 
reported “51 Months for Sex With 
Prisoners,” about Gulf County (FL) sher- 
iff A1 Harrison, then 52, who was 
convicted of seven misdemeanor counts 
of violating the civil rights of five female 
prisoners over a period of several years. 
The jury found that Harrison forced the 
women to have sex with him in his of- 
fice, often offering them furloughs or 
other favors in exchange. 

In late 1996, circuit court judge Phil 
Padovana ruled that Harrison is due re- 
tirement benefits because he was 
convicted in federal court on misde- 
meanor charges and Florida state law 
denies pensions only for felony convic- 
tions. As a result of this ruling, Harrison 
will receive a $38,532 annual state pen- 
sion. 


Virginia Felons Disenfranchised 


V irginia is one of 13 states that 
permanently revoke the voting 
rights of felons. As a consequence, nearly 
a quarter of a million Virginians, most 
of them black men, cannot vote. 

A Virginia newspaper, the Rich- 
mond Times-Dispatch , examined 
state police records to compile a re- 
port citing 241,420 convicted felons 
banned from voting. As many as 
144,900 of them are black men. an 
estimate based on the state prison 
system’s current makeup of 60 percent 
black prisoners. 

In comparison, approximately 
2 1 0,000 black men are registered to vote 
in the state, said Larry Sabato, a Univer- 
sity of Virginia political analyst. Sabato 
called the number of disenfranchised 
people “stunning.” 


Margaret Winter of the ACLU Na- 
tional Prison Project said the effect “has 
been to create a permanent subclass 
of disenfranchised citizens who are 
mostly black and who are mostly 
poor.” 

Jerry W. Kilgore. Virginia’s sec- 
retary of public safety countered that 
the state constitutional provision is 
“race neutral.” adding that it “has noth- 
ing it to do with whether the felon is 
black or white, rich or poor.” 

Historians and legal scholars, 
however, have said that the original 
intent of the ban was to disenfran- 
chise blacks and poor whites. But 
while other voting limits such as poll 
taxes have long since vanished, the 
convicted felon ban remains. ■ 

Source: Corrections Digest 
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ABA Calls for Halt to Executions 


I n February. 1997. by a vote of 280 
to 119, representatives of the 
American Bar Association’s House of 
Delegates endorsed a report calling for 
a nationwide suspension of executions 
until the judicial process is overhauled. 

The report was offered jointly by the 
A.B.A. ’s individual rights and litigation 
committees and was endorsed by 20 of 
24 past A.B.A. presidents, though cur- 
rent A.B.A. president N. Lee Cooper 
opposed it. 

“What you really have here is an up- 
or-down vote on the death penalty,” said 
Cooper. "Folks, bring it in the front door. 
Don’t come in the back door.” 

Proponents of the report, however, 
cited systemic unfairness in what former 
supreme court justice Harr}' Blackmun 
dubbed "the machinery of death.” The 
A.B.A. has previously adopted policies 
that call for: competent counsel for all 
capital defendants; availability of federal 
court review of state prosecutions; efforts 
to eliminate racial discrimination in 
capital sentencing; and no executions of 
mentally retarded defendants or those 
under 18. 

The report accompanying the reso- 
lution to halt executions says: "Not only 
have the A.B. A.’s existing policies gen- 
erally not been implemented, but . . . more 
critically, the federal and state govern- 
ments’ have been nroving in a direction 
contrary to these policies.” 

The report strongly criticized two 
recent federal laws, the Anti-Terrorism 
and Effective Death Penalty Act [See: 
PLN Vol.7 No. 8] and the move by Con- 
gress last year to stop funding the 
Post-Conviction Defender Organizations 
that have played a critical role in repre- 
senting death row prisoners. De-funding 
the specialized death penalty defender 
centers effectively left hundreds of death 
row prisoners without legal representa- 
tion, prompting many courts to appoint 
private attorneys to represent them pro 
bono [see accompanying article]. 

The resolution was approved after a 
45 minute debate during which deputy 
attorney general Jamie Gorelick urged 
defeat of the measure. Senator Orrin 
Hatch, chairman of the Senate Judiciary 
Committee was also harshly critical, cit- 
ing the resolution as further proof that 
the A.B.A. has become too political and 
liberal. 

April 1997 


Attorney Ron Tabak. an architect of 
the measure, said: "This tells the nation 
that the death penalty, as it is now ad- 
ministered, is systemically unfair.” It 
remains to be seen what, if any, impact 
the resolution will have, given the 


I beria Parish, Louisiana, reached 
an agreement December 2. 1996. 
with the U.S. Department of Justice 
(DOJ) to settle a lawsuit alleging pris- 
oner abuse in the parish jail. The suit 
was filed by the DOJ in June, 1996, 
against then-sheriff Errol Romero and 
then jail warden Danny David. 

The DOJ alleged that prisoners were 
routinely tied into “restraining chairs” 
for prolonged periods or were hog-tied, 
often with tape over their mouths and a 
football helmet placed backwards over 
their heads. 

The restraint chair manufacturer’s 
guidelines say that prisoners should 
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strength of the pro-death penalty posi- 
tion among politicians. ■ 

Sources: NY Times, 

Chronicle News Service 


never be left in the device for more than 
four hours. Iberia parish jail prisoners 
complained of being left in the chair for 
days and sometimes weeks at a time and 
were forced to urinate and defecate on 
themselves. 

Under the settlement, all allegations 
of prisoner abuse are acknowledged to 
have taken place prior to July 1. 1996, 
when current sheriff Sid Herbert and 
warden Ron Nicholas took office and the 
DOJ will monitor compliance for six 
months. ■ 

Source: Corrections Digest 
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Texas Lawyers Unhappy about Conscription 


I n 1995 Congress cut funding for 
some twenty-odd regional death 
penalty resource centers, pro bono legal 
aid clinics which specialized in death 
penalty appeals. The Texas legislature 
halved the $4 million in state funds bud- 
geted to pay for counsel in state capital 
appeals cases to go along with a state 
habeas corpus reform bill it passed in 
1995. This type of both state and fed- 
eral legislation was widely hailed by 
conservatives as a badly needed "reform” 
that would speed up executions and 
eliminate waste on tax dollars spent for 
needless appeals. 

in November of 1996, the Texas 
court of criminal appeals began mailing 
out orders to private practice attorneys, 
appointing them to represent Texas death 
row prisoners in state appellate court. 
The orders drew a heated protest to pre- 
siding judge Michael McCormick from 
David L. Botsford. president of the Texas 
Criminal Defense Lawyers Association 
(TCDLA). 

In a December 9 letter from the Law 
Offices of David Botsford in Austin, 
Botsford said, "We are firmly opposed 
to conscription and believe it is not the 
answer to the problem.” 


“We tried to get volunteers,” said 
judge McCormick, “and when that didn’t 
work, we made the appointments.” 
McCormick added that he didn’t have 
much reaction to Botsford’s letter. 

Lawyers appointed by McCormick 
to represent those among the state’s 411 
death row prisoners were informed that 
fees generally could not exceed $7,500 
per case, or $2,500 for expenses. 

“I wasn’t real happy,” said Tom 
Moran, of the Houston law firm 
Schneider & McKinney, who was or- 
dered to represent Farley Charles 
Matchett, convicted of capital murder in 
1993. “I wish someone had asked first” 

In the month following issuance of 
the orders, five lawyers received permis- 
sion to withdraw, said chief deputy' clerk 
George Miller, including one conscripted 
attorney who turned out to be a federal 
prosecutor. 

Kate Thomas, writing for the Na- 
tional Law Journal, said that most of the 
protest boils down to inadequate fees, 
lack of experience with death cases and 
the harrowing emotional toll they can 
take on lawyers. ■ 

Source: National Law Journal 


Louisiana Jail Abuse Settlement 
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Copying Claims Not Barred by Res Judicata 


T he court of appeals for the ninth 
circuit held that an Alaska state 
prisoner’s claim that he was denied pho- 
tocopies was not barred by res judicata 
where a similar claim was litigated in a 
class action suit but the issue was not 
raised. Timothy Hiser, an Alaska state 
prisoner, filed suit under 42 U.S.C. § 
1983 in federal court claiming prison 
officials had violated his right of access 
to the courts when they refused to pho- 
tocopy his legal documents. The district 
court did not reach the merits of the 
claim, instead it dismissed the complaint 
on res judicata grounds because in 1990 
a class of all present and future Alaska 
prisoners had entered into a comprehen- 
sive state court consent decree dealing 
with prison conditions. Thus, the court 
reasoned, Hiser ’s claim was or could 
have been litigated in the state action, 
Cleary v. Smith. The consent decree dealt 
with court access but did not mention 
photocopying. 

The court of appeals for the ninth 
circuit reviewed the res judicata issue de 
novo and reversed and remanded for a 
ruling on the merits. The doctrine of res 
judicata means that parties cannot liti- 
gate issues or claims that have already 
been litigated and decided against them. 
This ruling gives a comprehensive dis- 
cussion to the doctrine and should be 
referred to by any litigant making or 
defending such a claim. 

In analyzing Hiser’s claims the 
court held that they were not barred be- 


cause the state court litigation never dis- 
cussed photocopying. Likewise, the court 
held the claim was not barred as an is- 
sue that could have been, but wasn’t, 
litigated in Cleary. “Hiser’s claims for 
damages and individual injunctive relief 
are not clearly barred by res judicata be- 
cause they could not have been brought 
in the Cleary litigation. Hiser was not 
even incarcerated at the time of the 
Cleary settlement agreement.” The court 
also cited the general rule that a class 
action suit for only injunctive and de- 
claratory relief does not bar subsequent 
individual damage claims by class mem- 
bers, even if based on the same events. 
In this case the court noted that Hiser’s 


claims arose some two years after the 
consent decree in Cleary was entered. 

The court also held that changes in 
the law, namely several ninth circuit rul- 
ings to the effect that prisoners have a 
constitutional right to photocopying un- 
der certain circumstances, after the final 
settlement in Cleary, made res judicata 
inapplicable. While not directly discuss- 
ing the merits of photocopying the case 
will provide helpful reference for those 
litigating such claims. See: Hiser v. 
Franklin. 94 F.3d 1287 (9th Cir. 1996). 
Readers should note that this ruling su- 
persedes a prior ruling published at 82 
F.3d 869 (9th Cir. 1996). ■ 


CBCC Associate Superintendent Resigns 


T he November 26, 1996, edition 
of the Peninsula Daily News re- 
ported that Lisa Wikstrom, a guard at the 
Clallam Bay Corrections Center in Wash- 
ington had filed a $1 million damage 
claim against the state, claiming she had 
been sexually harassed. Wikstrom’s 
claim stated that Steve Sowers, associ- 
ate superintendent at CBCC, had sent her 
letters, cards and money to “weaken (her) 
resistance of his sexual intentions.” Sow- 
ers resigned in November, 1996. 
Wikstrom said she was led to believe that 
she would be denied promotions if she 
did not submit to Sower’s lascivious 
sexual advances. As a result of the un- 
wanted harassment Wikstrom claimed 
she suffered mental and emotional suf- 


fering. Neither Sowers nor anyone with 
the Attorney General’s office (who is de- 
fending the state) nor the DOC would 
comment on Wikstrom’s claim. 

Sower’s resignation amidst 
Wikstrom’s claim came after his speedy 
rise through the DOC bureaucracy, he 
went from sergeant to associate superin- 
tendent in the space of two years. In 1991 
then Sgt. Sowers infracted PLN editor 
Paul Wright for writing “Clallam Bay 
Prisoner Brutalized” [PLN Feb. 1991], 
which detailed the beatings of black pris- 
oners by white guards there. The 
infraction was eventually dismissed. 
So much for the defenders of state 
brutality. ■ 
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News in Brief 


CA: In December, 1996, prison psy- 
chiatric counselor Massoud Shadzad was 
arrested while fondling a female pris- 
oner at the Elmwood Correctional 
Center for Women in Milpitas and 
charged with sexual battery. The inves- 
tigation began when Shadzad promised 
a female prisoner cigarettes in exchange 
for her panties and she reported the of- 
fer. 

CA: On December 16, 1996, a fed- 
eral jury in Sacramento awarded $48,000 
in damages to Jane Mootz, a guard at 
the Mule Creek State Prison in lone, af- 
ter finding she was sexually harassed by 
her supervisor, sergeant Howard Helms. 

CA: On January 23. 1997, PLN sub- 
scriber David Finney escaped from the 
Richard Donovan Correctional Center in 
San Diego by walking out of the prison. 
Prison officials said that Finney some- 
how gained access to cash, street clothes 
and employee ID. Once outside the 
prison Finney called a cab and waited 
25 minutes for it to arrive, then drive 
him downtown. This is Finney’s fourth 
escape since he was convicted of mur- 
der in 1 974. In prior escapes Finney has 
impersonated a lawyer, a prison guard 
and cut a hole through a fence. The San 
Diego prison is surrounded by a mile of 
high voltage lethal fencing. 

CA: On January 23, 1997, state 
murder charges were filed against James 
Ferris in the choking and stabbing death 
of Ineasie Baker, a California Youth 
Authority counselor at the Chino facil- 
ity where Ferris was serving a life 
sentence for murder. Prosecutors allege 
that after killing Baker, Ferris dumped 
the body in a trash bin. Two days later 
Baker’s body was found in a landfill. If 
convicted Ferris faces the death penalty. 
No motive was given for the death. 

CA: Soledad prison guard Ronald 
Riva was convicted in November, 1996, 
of molesting six children over a six year 
period while participating in an Internet 
child porn ring. Riva faces up to 17 life 
terms after the state jury convicted him 
of 18 counts of child molestation. He 
also faces federal charges of distribut- 
ing obscene material. 

CO: On December 20, 1996, 
Charles Morrison was murdered in the 
medium security portion of the U S. 
penitentiary at Florence. On January 16, 


1 997, PLN subscriber, and Oregon mili- 
tia supporter, Maynard Campbell was 
stabbed to death in a fight near his cell 
in the maximum security section of the 
prison. Campbell’s cellmate was stabbed 
int he attack as well. BOP spokesman 
Joe Driver said several suspects were in 
custody in those deaths. On January 2 1 , 
1997, Frank Melendez was murdered in 
the prison’s Security Housing Unit but 
his death was not discovered for two days 
because his cellmate allegedly propped 
the body up during count periods. BOP 
officials deny widespread problems at the 
prison even though it now accounts for 
more than half of BOP deaths thus far in 
fiscal year 1997. which began October 
1, 1996. 

DC: On January 6, 1997, Lorton 
prison guard Helen Butler was arrested 
and charged with helping prisoner Tho- 
mas Wilkes escape from the prison on 
December 25, 1 996, by waving him past 
a tower guard as Wilkes walked out of 
prison. Wilkes, serving a 30 year to life 
sentence for killing his girlfriend in 1989, 
turned himself into St. Louis, MO police 
on December 29, 19967 Afterbeing first 
questioned by police about her involve- 
ment in the escape Butler checked herself 
into a psychiatric facility. 

FL: Four former sheriffs are cur- 
rently serving time in federal prisons, the 
most in state history. In 1993 Hendry 
county sheriff Earl Dyess was sentenced 
to 17 years in prison for smuggling 8,000 
kilos of cocaine. In 1993 Nassau county 
sheriff Lawrence Ellis was sentenced to 
16 years for selling cocaine and mari- 
juana out of the department’s evidence 
room. In 1995 Gulf County sheriff A1 
Harrison was sentenced to 5 1 months for 
coercing sex from female prisoners. In 
1995 Baker county sheriff Joe Newmans 
was sentenced to five years in prison for 
obstructing justice by protecting mari- 
juana growers. 

FL: On January 17, 1997, Glades 
Correctional Institution financial assis- 
tant Bruce Van Winkle admitted to 
stealing $9,000 in funds he was entrusted 
to deposit. Van Winkle resigned and 
agreed to return the money. A DOC in- 
vestigation into the loss of bank receipts 
was underway. 

GA: On Februaiy 27, 1997. John 
Becker drove a trailer rig that forced a 


van full of state prison guards onto the 
highway median near Tifton where it 
struck a culvert and was then hit by a 
tractor trailer. The guards were return- 
ing to Columbia from a DOC training 
program in Valdosta. Killed in the acci- 
dent were guards Wayne Griglen, 
Carlton Cherry. Eddie Davis and ser- 
geant Tommy Goggins. Eight other 
guards in the van were injured. Becker 
was charged with four counts of vehicu- 
lar homicide and leaving the scene of an 
accident. 

KS: In the First week of January, 
1997, federal police intercepted, and dis- 
armed, three letter bombs addressed to 
the prison parole office at the federal 
penitentiary at Leavenworth. All three 
letters originated in Alexandria, Egypt. 

MS: On February 22. 1997, while 
Eric Snow was being driven to the peni- 
tentiary in Parchman to begin serving a 
40 year sentence manslaughter, he pulled 
a pistol and shot and killed the two depu- 
ties escorting him to prison. Snow 
escaped but was recaptured nine hours 
later after a large-scale search by police. 

— OH: At least nine Ohio DOC em- 
ployees have recently been fired and 
eight have resigned for falsifying their 
educational backgrounds when applying 
for their DOC job or seeking promotions 
once hired. Most employees lied about 
having college degrees when they had 
none, others inflated the degrees they had 
to Master’s or Ph.d’s. Some of the em- 
ployees have been charged with the first 
degree misdemeanor of falsifying gov- 
ernment records. OH DOC spokesman 
Joe Andrews said "We don’t want folks 
lying to us on their applications. It goes 
towards a person’s integrity. If they lie 
about this, will they lie about something 
else.” 

Palestine: On February 7. 1997, Is- 
raeli prime minister Benjamin 
Netanyahu announced that all female 
prisoners held by Israel would be re- 
leased. Out of 5,000 Palestinians held 
in Israeli prisons only 25 are women. 
Prior to the announcement some of the 
women prisoners had been pardoned but 
they refused to leave the prison unless 
their comrades were released as well. 

TX: In November, 1996, Travis 
county judge Wilfred Aguilar was 
charged with driving while intoxicated 
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(D WI) after police found him passed out 
on the trunk of his running car. Aguilar 
smelled heavily of alcohol when arrested 
by police on public intoxication charges. 
Aguilar’s court duties consist mainly of 
hearing DWI cases. 

TX: On January 7, 1997, a Tarrant 
County (Dallas) judge ruled that jail pris- 
oners in Ft. Worth would be allowed to 
live in the "god pod,” a section of the 
jail where prisoners have access to reli- 
gious TV and outside ministry 
volunteers. The ruling came in a suit 
filed by the ACLU and the American 
Jewish Congress who claimed the pro- 
gram violates the rights of non Christian 
prisoners who are not provided with any 
programs or services. The jail argued 
the program was voluntary. The 
project is operated by Prison Chap- 
lains, a private group. The plaintiffs 
are appealing. 

TX: On October 30, 1996, 96 Utah 
prisoners at the Dove Development cor- 
poration run Frio County jail in Pearsall 
were returned to Utah after more than a 
year of Texas exile. In September, 1996, 
3 1 of the prisoners had rioted at the 
jail, breaking windows and tearing 
out light fixtures. In the 13 months 
of exile, 8 prisoners managed to escape 
from the jail. The private prison said 
future prisoners would be given a 
“very, very stringent screening pro- 
cess” to ensure no “troublemakers” 
were sent there. 

WA: State senator Joe Zarelli. R- 
Vancouver, vice chair of the senate 
Human Services and Corrections com- 
mittee, in 1996 blamed his 1983 arrest 
for driving with a suspended license and 
cocaine possession on police lies, bru- 
tality and bigotry. Zarelli is now busy 
supporting efforts to build a state monu- 
ment to honor killed cops and denies he 
is trying to curry favor with police and 
polish his image. 

WA: On November 19, 1996, An- 
thony Crane, a prisoner at the 
Washington State Penitentiary at Walla 
Walla, suffered numerous head wounds 
and a broken arm after being as- 
saulted by another prisoner with a 
hammer at the metals plant in the 
prison industries building. The as- 
sailant, unidentified by media, turned 
himself in to prison staff and handed 
over the hammer. 


Wi: On February 10, 1997, Green 
Bay Correctional Institution guard Eric 
Berndt was charged with possession of 
marijuana with intent to deliver after 
buying 8 ounces of marijuana from an 


undercover cop. The arrest came as part 
of an investigation into drug trafficking 
at the prison. Berndt was suspended with 
pay pending resolution of the charges 
against him. ■ 


Double Celling States 8th Amendment Claim 


T he court of appeals for the third 
circuit set forth the conditions 
under which double celling will violate 
the eighth amendment. The court also 
held that segregation prisoners are en- 
titled to legal assistance to present their 
claims to the courts. Several New Jersey 
state prisoners held in Protective Custody 
(PC) at the Wagner Youth Correctional 
Facility filed suit claiming their eighth 
amendment rights were violated by 
double celling in the PC unit and they 
had been denied access to the courts. The 
district court granted the defendants’ 
motion to dismiss for failure to state a 
claim under Fed. R.Civ.P. 12(b)(6). The 
court of appeals reversed and remanded. 

The plaintiffs are double celled in 
80 square foot cells with only one bunk; 
requiring one prisoner to sleep on the 
floor near the toilet. The cells have solid 
doors making it difficult to summon help. 
Prisoners share cells with others suffer- 
ing from psychiatric problems, smokers 
with nonsmokers. Due to minimal floor 
space prisoners are largely confined to 
their bunks. Double celling has resulted 
in rapes, assaults and psychological 
stress. Ventilation in the cells regularly 
fails. Prisoners who refuse to double cell 
are punished by the loss of good time and 
punitive segregation. Except for one two 
and half hour recreation period a week, 
prisoners are locked in their cells 24 
hours a day. seven days a week. Few 
educational or work programs are avail- 
able. 

In reversing the appeals court noted 
that Rhodes v. Chapman , 452 U.S. 337, 
101 S.Ct. 2392 (1981). held that double 
celling does not per se violate the eighth 
amendment; not the proposition that 
double celling can never amount to an 
eighth amendment violation, “ft is im- 
plicit in Rhodes that double celling can 
amount to an Eighth Amendment viola- 
tion if combined with other adverse 
conditions.” Courts must examine the 
"totality of conditions" to determine if 
there is an eighth amendment violation. 
"Relevant considerations include the 


length of confinement, the amount of 
time prisoners must spend in their 
cells each day, sanitation, lighting, bed- 
ding, ventilation, noise, education and 
rehabilitation programs, opportunities 
for activities outside the cells, and the 
repair and functioning of basic physical 
facilities such as plumbing, ventilation 
and showers.” The court held that ap- 
plying those standards to facts alleged 
in this case, the prisoners could estab- 
lish deliberate indifference under Rhodes 
if they proved their allegations at trial. 
The court held the lower court had not 
conducted the proper analysis. 

In Wilson v. Setter, 501 U.S. 294. 
Ill S. Ct. 2321 (1991) the court held that 
to establish an eighth amendment viola- 
tion “an inmate must allege both an 
objective element-that the deprivation 
was sufficiently serious-and a subjective 
element that a prison official acted with 
a sufficiently culpable state of mind, i.e., 
deliberate indifference.” _ 

The court noted that in this case the 
plaintiffs’ complaint stated the defen- 
dants were well aware of the conditions 
of confinement they had been subjected 
to through letters and grievances. 

The court also reversed the dismissal 
of the prisoners’ court access claim. 
[Readers will note this ruling preceded 
the supreme court’s ruling in Lewis v. 
Casey, 116 S.Ct. (1996), See PLN, Au- 
gust, 1996; and may no longer be valid.] 
PC prisoners are not allowed access to a 
law library or prison paralegals. They 
cannot assist each other in legal matters 
either. The court held that the district 
court erred in dismissing this claim by 
relying on an affidavit filed by one of 
the defendants in an unrelated case 
which stated paralegals were available 
to PC prisoners upon written request. 
This was procedurally improper be- 
cause in a motion to dismiss the 
district court must accept as true all 
allegations made in the complaint and 
cannot consider matters outside the 
pleadings. See: Nami v. Fauver, 82 F.3d 
63 (3rd Cir. 1996). ■ 
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Seventh Circuit Analyzes RFRA 


T he court of appeals for the sev- 
enth circuit gave its first ruling 
on the application of the Religious Free- 
dom Restoration Act (RFRA) to prison 
cases in that circuit and in doing so de- 
fined what constitutes a “substantial 
burden” on religious practcies. The court 
consolidated two appeals by Muslim pris- 
oners in Illinois state prisons. 

In one case, John Lipscomb-Bey was 
denied permission for a feast day to cel- 
ebrate the birthday of the founder of the 
Moorish Science Temple; the other 
plaintiff, John Mack, sued over the con- 
ditions at the Ramadan feast in which 
the prison dining room was filthy and 
didn’t allow him to pray before the meal, 
conduct a ritual cleansing or face Mecca 
while eating. Both cases were dismissed 
by the district courts. The primary ques- 
tion answered by the appeals court in 
these cases was what constitutes a “sub- 
stantial burden” on a prisoner ’s exercise 
of religion, which is a key term in the 
RFRA, 42 U.S.C. § 2000bb. 

Anyone litigating an RFRA claim 
will find this case extremely useful be- 
cause the court gives a breakdown of all 
circuits that have analyzed the applica- 
tion of the RFRA in prison, with some 
differences in the language used to in- 
terpret the RFRA. The court noted that 
none of the other courts expressed an 
awareness that an inter-circuit split may 
exist. 

In this case the seventh circuit de- 
cided to take an expansive view of the 
definition of religious liberty, one which 
comported with congressional intent in 
passing the RFRA. “We hold, therefore, 
that a substantial burden on the free ex- 
ercise of religion, within the meaning of 
the Act, is one that forces adherents of a 
religion to refrain from religiously mo- 
tivated conduct, inhibits or constrains 
conduct or expression that manifests a 
central tenet of a person’s religious be- 
liefs, or compels conduct or expression 
that is contrary to those beliefs. What 
we’re calling the generous definition is 
also the one more sensitive to religious 
feeling.” The court noted that many re- 
ligious practices are not mandatory, i.e.. 
Catholics praying with a rosary or Jew- 
ish men wearing a yarmulke, but they 
are important to the practitioners of the 
faith who consider its denial a curtail- 


ment of their religious liberty. The court 
held the decisive factor in reaching this 
conclusion was the undesirability of 
making judges the arbiters of religious 
law. “That approach, the approach of the 
Fourth, Ninth and Eleventh circuits, re- 
quires the courts to determine what 
practices the plaintiff’s religion obligates 
him to follow, and this is an issue of re- 
ligious law, requiring the court to 
determine the authoritative sources of 
law for the religion in question and to 
interpret the commands emanating from 
those sources.” The court held this pro- 
cess was not tenable when it involved 
non-hierarchical religions like Islam, 
Judaism, Protestant sects, etc. 

Under the approach adopted by the 
court in this case the court is required to 
“separate center from periphery in reli- 
gious observances. But that is an inquiry 
sociological rather than legal in charac- 
ter and the risk of taking sides in 
religious controversies is less. A court 
should be able to figure out, usually from 
its own observations (’common knowl- 
edge’) but if need be from evidence, 
which religious practices are important 
to their practitioners and which are not 
without having to determine who in 
the religion is authorized to lay down 
dogma and what the content of that 
dogma is.” 

"The proper and feasible question 
for the court is simply whether the prac- 
tices in question are important to the 
votaries of the religion, and being fac- 


tual that is not a question that can usu- 
ally, or here, be resolved on the 
pleadings. Mack has stated a claim by 
alleging that the defendants have sub- 
stantially burdened the exercise of his 
religious rights. A remand will be nec- 
essary in his case to determine whether 
the claim has merit.” The court noted 
that based on the legislative history of 
the RFRA congress intended the courts 
to give judicial deference to prison of- 
ficials. and the approach formulated 
above provided that deference. The 
court noted that in Mack’s case it was 
premature to decide whether the re- 
strictions imposed were legitimate 
because the defendants had not yet 
attempted to justify them. “The prison 
officials do not have to do hand- 
springs to accommodate the religious 
needs of inmates, and the less cen- 
tral an observance is to the religion 
in question the less the officials must 
do.” 

The court affirmed dismissal of 
Lipscomb’s case applying the above prin- 
ciple because it was a non-mandatory 
observance that was curtailed and the 
defendants presented compelling evi- 
dence of the curtailment, namely a 
lack of space to accommodate more 
than four religious feasts a year. The 
supreme court is currently considering a 
challenge to the constitutionality of the 
RFRA. See: Mack v. O'Leary , 80 F.3d 
1175 (7th Cir. 1996). ■ 
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US Supreme Court: Oklahoma Pre-Parole Program 
Requires Hearing before Removal 

by Paul Wright 


O n March 18, 1997, justice 
Clarence Thomas released a 
ruling for a unanimous U.S. supreme 
court holding that an Oklahoma ‘'pre- 
parole” program designed to relieve 
prison overcrowding was sufficiently 
similar to parole to require a due pro- 
cess hearing before participants could 
be removed from the program. In the 
April, 1996, issue of PLN we reported 
Young v. Harper, 64 F.3d 563 (10th Cir. 
1995) where the tenth circuit court of 
appeals held that the Oklahoma pre- 
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parole conditional supervision program 
(program) created a due process liberty" 
interest mandating a hearing before a 
prisoner could be removed from it. The 
state appealed and the supreme court af- 
firmed the lower court ruling. 

Ernest Harper was in the program, 
which is a more restrictive form of pa- 
role that allows prisoners to live and work 
in the community while reporting to a 
parole officer. The preparole program 
kicked in any time the Oklahoma prison 
system exceeded 95% of its capacity. Pris- 
oners were eligible for the program after 
serving 15% of their sentence and eligible 
for actual parole after serving one third 
of their sentence. Program eligibility w as 
determined by the state’s Pardon and Pa- 
role Board while parole itself was decided 
by the governor, based on the board’s rec- 
ommendation. 

In 1 975 Harper was convicted of kill- 
ing a woman and her daughter and 
sentenced to death. That sentence was 
later modified to life. In 1990 Harper was 
admitted to the program after having 
completed more than 1 5% of the life sen- 
tence. He participated uneventfully for 
five months until the governor denied him 
parole. At that point his parole officer 
told him to turn himself into police for 
return to prison. At no point in time was 
Harper ever afforded a hearing to contest 
the return to prison. Program rules at 
that time did not mandate return to prison 
if parole was denied. Harper filed a peti- 
tion of habeas corpus in state court 


claiming he was entitled to a hearing be- 
fore being removed from the program. 
The state courts all ruled against him, 
holding he had no due process liberty 
interest in remaining in the program. 
See: Young v. Harper , 852 P.2d 164 
(Okla.Crim. App. 1993). Harper then 
filed a petition for habeas corpus in fed- 
eral court under 28 U.S.C. §2254, which 
the district court denied. Harper ap- 
pealed and the tenth circuit court of 
appeals reversed and remanded, ruling 
in his favor. The court held that under 
Morrissey v. Brewer, 408 U.S. 471, 92 
S.Ct. 2593 (1972), Harper was entitled 
to a hearing before he was removed from 
the program. 

The state sought certiorari, which 
the supreme court granted. This ruling 
is very important because if helps clarify 
the outer limits o£ Sant/in v. Connor. 115 
S.Ct. 2293 ( 1995if/7..\. Aug. 1995] 
which severely limited the due process 
rights of prisoners. In tliis case the court 
held that the program differed from pa- 
role in name only and was the equivalent 
of parole as understood by the court in 
Morrissey, thus Sandin did not apply. In 
their petition for review the state did not 
ask the court to revisit Morrissey, instead 
they asked the supreme court to review 
the tenth circuit’s conclusion that 
Morrissey applied at all. 

In Morrissey the court held “The 
essence of parole is release from prison, 
before the completion of sentence, on the 
condition that the prisoner abide by cer- 
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Supreme Court (cont.) 

tain rules during the balance of the sen- 
tence.” Parolees have an interest in their 
continued liberty because while subjected 
to restrictions by the state, they can be 
gainfully employed and are “free to be 
with family and friends and to form the 
other enduring attachments of life.” In 
this case the court held that situation 
“could just as easily have applied to re- 
spondent while he was on preparole. In 
compliance with state procedures, he was 
released from prison before the expira- 
tion of his sentence. He kept his own 
residence; he sought, obtained and main- 
tained a job; and he lived a life generally 
free of the incidents of imprisonment. To 
be sure, respondent's liberty was not 
unlimited. He was not permitted to use 
alcohol, to incur other than educational 
debt, or to travel outside the country 
without permission.... And he was re- 
quired to report regularly to a parole 
officer... The liberty of a parolee is simi- 
larly limited, but that did not in 
Morrissey... render such liberty beyond 
procedural protection.” 

The state argued that the program 
did not fall under Morrissey. Instead, 
they claimed it fell within Meacham v. 
Fano, 427 U.S. 215 (1976) where the 
court held prisoners had no due process 
liberty interest in inter prison transfers. 
Sandin supported that argument. 

The court quickly disposed of that 
entire argument. “None of the differ- 
ences — real or imagined — supports a 
view of the program as having been any- 
thing other than parole as described in 
Morrissey The court referred to some 
of the arguments advanced by the state 
as “phantom differences.” This included 
the claim that the program was intended 
to reduce prison overcrowding while 
parole is intended to reintegrate prison- 
ers into society. The court duly noted 
that parole can be used to reduce prison 
overcrowding while program partici- 
pants were required to work or go to 
school. The state undermined its own 
argument by stating in their brief that 
the program was one where the DOC 
"places eligible inmates into a commu- 
nity for the purpose of reintegration into 
society.” 

The court rejected the argument that 
Harper’s weekly visits to his parole of- 
ficer rendered him "more ‘in custody’ 
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than a parolee who was required to make 
similar visits.” Likewise, that Harper was 
subject to DOC disciplinary proceedings 
if he violated his community supervision 
rules or conditions did not distinguish 
his custodial status from parole violators 
in DOC custody subject to the same pro- 
cedures. The court also rejected the 
state’s contention that the program was 
similar to a furlough where the partici- 
pants’ liberty wasn’t conditioned on his 
behavior but on the decisions of others. 

The court acknowledged there were 
some factual distinctions between the 
program and parole in Oklahoma “but it 
was no different from parole as we de- 
scribed it in Morrissey. . . The judgment 
of the tenth circuit is therefore affirmed.” 

The court’s ruling is very narrow. 
While not saying as much, the court ap- 
pears to have relied on the tenth circuit’s 
analysis of Sandin that Harper was en- 
titled to due process because by virtue of 
being outside the prison he had a liberty 
interest in continuing that status. Both 
courts looked to the factual nature of the 
liberty interest asserted rather than the 
state’s label for it. In doing so they con- 
cluded Harper was entitled to a hearing 
before he was removed from the pro- 
gram. 

Both this case and Lynce v. Mathis 
in last month’s issue of PLN dealt with 
measures states had taken to relieve 
prison overcrowding. Lynce stood for 
the proposition that once the state gave 
prisoners good time credits it could not 
take them away and this case stands for 
the proposition that once the state re- 
leases prisoners in parole, whatever the 
reason, they cannot arbitrarily revoke 
that parole even if the prisoners had no 
“right” to be paroled in the first place. 
Both cases looked to the substance of the 
liberty interest involved and rejected the 
state’s labels for its actions as well as 
rejecting any type of subjective analysis 
on the legislature’s motives in imple- 
menting the programs. A significant 
aspect of both this case and Lynce that 
has been ignored by the corporate media 
is the fact that both Lynce and Harper 
filed their habeas corpus petitions pro se. 
without the assistance of lawy ers and liti- 
gated them all the way to the supreme 
court to unanimous decisions in their 
favor. 

In an age when prisoner litigation 
is portrayed as a frivolous pastime. 
Harper and Lynce prove that prisoners 
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can and do file winning lawsuits on their fore a court saw things his way says more preme court Harper was represented by 
own. That Lynce had to go all the way about the courts’ attitude towards pris- the National Prison Project. See: Young 
to the supreme court to get relief and oner litigation than the relative merits v - Harper , 117 S.Ct. 1148 ( 1997). ■ 
Harper had to go to the tenth circuit be- of pro se prisoner litigation. In the su- 


California PIA Employees Lose Minimum Wage Suit 


T he court of appeals for the ninth 
circuit affirmed dismissal of a 
suit by California Prison Industrial Au- 
thority (PIA) prisoners who filed suit 
claiming they were entitled to the mini- 
mum wage under the Federal Fair Labor 
Standards Act (FLSA), 29U.S.C. § 201. 
The class action suit was filed by PIA 
prisoners who were paid between 30 to 
95 cents an hour. PIA assignments are 
considered voluntary and the prisoners 
claimed they were entitled to the mini- 
mum wage as they should be considered 
“employees” for FLSA standards. In the 
July, 1994, issue of PLN we reported the 
filing of the suit. The district court dis- 
missed the suit holding prisoners 
employed in PIA jobs were not “employ- 
ees” for FLSA purposes. 

California Penal Code § 2700 re- 
quires all able bodied state prisoners to 
work each and every day of their impris- 
onment under terms prescribed by the 
California DOC (CDC). The PIA was 
created by the California legislature in 
1982 because the previous prison indus- 
tries program it replaced had failed to 
provide prisoners with meaningful jobs, 
offset the cost of prison operations and 
reduce prisoner idleness. [Editor sNote: 
There is no reason to believe the PIA 
has achieved any of these goals either. 
See: PLN, October, 1995.] The PIA pro- 
vides goods and services to public and 
private entities for a profit. The 30-95 
cents an hour was well below' the $4.25 
an hour the plaintiffs claimed they were 
entitled to. 

FLSA requires that employees who 
produce goods transported in interstate 
commerce be paid the minimum wage. 
In Hale v. Arizona , 993 F.2d 1387 (9th 
Cir. 1993) (en banc) [PLN, Sep, 1993J 
the court denied relief to prisoners stat- 
ing “While we do not believe that 
prisoners are categorically excluded form 
the FLSA, we hold that the inmates in 
this case, who worked for programs 
structured by the prison pursuant to the 
state’s requirement that prisoners work 
at hard labor, are not ‘employees’ of the 
state within the meaning of the FLSA.” 
In doing so the court adopted an "eco- 


nomic reality” test to analyze the rela- 
tionship between prisoners and the entity 
for which they worked. Essentially the 
court has concluded that prisoners' la- 
bor belongs, to the.state (i.e., prisoners 
are de facto slaves of the state). 

The court followed Hale in Morgan 
v. McDonald, 41 F.3d 1291 (9th Cir. 
1994) [PLN, Vol. 6, No. 9] where it de- 
nied FLSA protection to Nevada 
prisoners employed in a prison work 
program. The court held that this 
case did not differ in any significant 
way from Hale or Morgan. The Cali- 
fornia work requirement statute gives 
the PIA program a "penological” pur- 
pose because California prisoners are 
under legal compulsion to work or par- 
ticipate in other prison run programs, as 
assigned. 

The court rejected the argument that 
no statute required prisoners to work for 
the PIA without their consent. "The vol- 
untary nature of assignment to the PIA 
does not create an oasis of contractually 
‘bargained-for exchange’ in the midst of 
a desert of compelled labor in the Cali- 
fornia state prison system. As the district 
court pointed out, plaintiffs ‘mistakenly 
equate the ability to choose between vari- 
ous work programs offered by the CDC, 
with the freedom to ‘sell’ their labor to 
the PIA.” 

“The consensual nature of a particu- 
lar work assignment in a hard labor state 
does not remove the penological purpose 
from the work relationship. ... We there- 
fore hold that the existence of a choice 
between prison programs in a state with 
a work requirement statute does not ren- 
der the inmate’s work non-penological.” 

The court also rejected the argument 
that the PIA’s distinctive organizational 
structure which is administered sepa- 
rately from the CDC and is financed by 
a “revolving fund” administered by the 
state treasurer and state controller lends 
itself to definition as an employer for 
FLSA purposes. “Nevertheless, the PIA 
is by statute a part of the CDC. Cal.Penal 
Code § 500 1 . The PIA's status as part of 
the California correctional system clearly 
brings it within the ambit of prison 


structured programs.’ That it may be 
separately administered within the CDC 
does not alter the PIA’s fundamentally 
penological character as a ‘prison-struc- 
tured program. The court also rejected 
the argument that the PIA’s profit driven 
motive [Editor 's Note: The PIA has not 
turned a profit in the years of its exist- 
ence. See : October, 1995, PLN] made 
the prisoners’ relationship with PIA pe- 
cuniary instead of penological. “The fact 
that California, through the PIA, at- 
tempts to generate a profit from 
plaintiffs’ labor does not affect the eco- 
nomic reality that their labor ‘belongs’ 
to the state. Nor does it change the pe- 
nological purpose of PIA’s enterprise.” 

Lastly, the court rejected the argu- 
ment that because California law 
considers PIA prisoner employees to be 
“employees” for purposes of workers’ 
compensation coverage and protection 
under the California Occupational Safety 
and Health Act of 1973 the prisoners 
should be considered “employees” for 
FLSA purposes. “The argument that 
these benefits and protections evince an 
employer/employee relationship has an 
intuitive appeal. However these provi- 
sions cover not only PIA workers, but 
all workers in California state prisons. 
The argument proves too much. Benefits 
and protections under state law for in- 
mate workers in general do not affect the 
economic reality analysis under the 
FLSA.” 

Given this line of rulings from the 
ninth and other circuits to consider this 
topic, FLSA litigation seeking the mini- 
mum wage for prisoners employed by 
state operated business appear to be a 
dead letter. Arguably FLSA still applies 
to private businesses that set up slave la- 
bor operations in prisons, but minimum 
wage is imposed, by criminal penalty, on 
those employers by the Ashurst-Sum- 
mers Act of 1934. Prison workers 
seeking minimum wage will have to seek 
it the same way free workers got it in 
this country in the 1930s — by withhold- 
ing their labor until they are paid a fair 
wage. See: Burleson v. State of Califor- 
nia, S3 F.3d 311 (9th Cir. 1996). 5 
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From the Editor 

by Dan Pens 


W ith this issue of PLN we cel- 
ebrate our seventh anniver- 
sary. Our premier issue was published 
in May, 1990. This PLN is our 85th con- 
secutive monthly issue, and marks the 
official beginning of our eighth year of 
publication. 

We are proud of PLN’ s longevity. 
Few independent progressive publica- 
tions are able to muster that kind of 
staying power. As long as you, our read- 
ers, support us and sustain us, however. 
Prison Legal News will live on. I have 
innumerable people to thank for help- 
ing to keep us going. Before I 
acknowledge any of them, however, I 
want to thank the most important of them 
all - You. Bottom line: without your in- 
terest, without your financial support, 
without your continued subscription re- 
newals, we couldn’t continue to publish 
at all. 

The next person I'd like to thank is 
Sandy. In January, 1996, Sandy put her 
life and livelihood on hold and stepped 
into PLN s first-ever full-time paid staff 
position. Since then she has worked tire- 
lessly for what amounts to third-world 
wages. If we had to rely on the tradi- 
tional labor market to provide the level 
of knowledge, skill, and experience 
Sandy brings to the job, there is no way 
we could hire anyone to perform her 
duties for the meager salary we are able 
to afford. Sandy is the winner of this 
year’s MVP award. Hands down. 

Allan definitely deserves an honor- 
able mention. He has been one of our 
most tireless volunteers and supporters. 
Among other things, Allan has provided 
photocopying and scanning services as 
well as layout and design of PLN flyers, 
promotional letters and brochures. Allen 
has recently assumed the mantle of 
PLN s advertising director, doing an 
amazingly professional job of writing 
letters and making phone contacts with 
prospective advertisers. This is the kind 
of leg-work that Paul and I can’t accom- 
plish from within our prison cells. And 
I dare say that if we could do it. neither 
of us would be as accomplished as Allan 
has proven to be. 

Rollin deserves special appreciation 
as PLN s publisher. He has provided a 


firm foundation for PLN. He has also 
proven to be a peerless navigator through 
the treacherous waters of U.S. Postal 
regulations. 

I also want to thank Curtis, who 
maintains PLN ’s web site http:// 
www.synapse.net/~arrakis/pln/pln.html. 
Our web site has proven to be a valuable 
way for the on-line world to find out 
about us. I have lost count of the letters 
we have received that begin: “I found out 
about you on the Internet...” 

The list goes on. Dan A. has al- 
ways been there to help PLN, often 
stepping in when the going gets the 
roughest. Wes provides access to court 
rulings and media information. Dan T. 
has provided invaluable assistance with 
computers and Internet issues. Ellen and 
Cathy have contributed software and 
computer assistance. Theresa has been 
an enthusiastic PLN booster, sponsoring 
trial subscriptions for the entire federal 
judiciary in the state of California. 

I want to acknowledge all of those 
who send us newspaper clippings, infor- 
mation, and updates from around the 
country: Bonnie, Karen, Theresa, Mar- 
garet, Floyd. Joe, Alex, and many, many 
more. I also want to express gratitude 
to those PLN readers who have manned 
the front-line trenches in the never-end- 
ing struggle against DOC interference 
with the delivery of PLN to prisoners: 
Alex. Don, Bruce. Rollin, and too many 
more to mention by name. 

Washington attorneys Frank Cuth- 
bertson. Robert Kaplan. Mike Kipling. 
Joe Bringman and Mickey Gendler have 
all donated pro bono legal assistance to 
PLN and deserve appreciation. The 
Washington ACLU has sponsored liti- 
gation to fight PLN censorship. 
Countless other attorneys have taken the 
time to keep PLN updated on ongoing 
suits around the country. I appreciate 
their willingness to assist prisoners in 
the struggle and for taking the time and 
expense to keep PLN updated on the 
progress of various suits. Again, there 
are simply too many to mention by name, 
but you know who you are and I want 
you to know we appreciate your work. 

Walter at Prompt Printing has been 
a big help to PLN for the several years 


we have worked with him. I’d also like 
to thank George Howland, Jr., Tom 
Sowa, William Greider, Doug Henwood 
and numerous other journalists around 
the country who have contributed in 
some way .I'd also like to thank Charlie 
Sullivan, National Co-Director of CURE, 
for helping us locate sources of grant 
funding. 

I can’t forget the people at Arm the 
Spirit and Solidarieta Proletaria (ad- 
dresses in the staff box on page 2) for 
volunteering to handle PLN s overseas 
distribution. I never cease to be amazed 
when I receive letters from PLN readers 
from virtually every continent (well, we 
haven’t received any reader mail from 
Antarctica... yet). 

I could go on indefinitely thanking 
innumerable people and organizations 
for contributing to the continued success 
of PLN. and 1 still get the feeling that 
there are people I’ve left out who deserve 
personal mention. But there's an editor 
sitting on my shoulder whispering that 
I’m using up valuable column space. 
Those of you w ho I failed to mention by 
name, rest assured that we are grateful 
for your help. 

If you have read this entire column, 
hopefully you have gained an apprecia- 
tion for one thing: PLN is not the product 
of Paul Wright and Dan Pens. It isn’t 
the product of the handful of names you 
see in the staff box on page two. PLN is 
the embodiment of the combined effort, 
support, and dedication of a vast network 
of readers, contributors, volunteers and 
supporters. 

So happy anniversary everybody! 
Let’s move forward through yet another 
year. And though the struggle ahead may 
seem daunting in these times of increas- 
ing lock-cm-up mentality, I leave you 
with a favorite quote from anthropolo- 
gist Margaret Mead: “Never doubt that 
a small group of thoughtful committed 
citizens can change the world; indeed, 
it’s the only thing that ever has.” 

Enjoy this issue and pass it along to 
a friend when you are done. Make sure 
they get the subscription card enclosed, 
and be sure to let them know how to use 
it.H 
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Consent Decrees Create Enforceable Right 


A federal district court in South 
Carolina held that a consent 
decree created an enforceable due pro- 
cess right and a prisoner’s § 1983 claim 
for violation of the consent decree was 
not barred by Sandin v. Conner, 115 
S.Ct. 2293 (1995). As court’s explore 
and define the full impact that Sandin 
has had on the due process rights of pris- 
oners this is an important ruling. Bobby 
Fitts, a South Carolina prisoner, got into 
an argument with prison guards after 
they searched his cell. After a guard spit 
on him, Fitts demanded to see a super- 
visor and instead was taken to a 
segregation cell and chained to a metal 
bunk (“four point restraints”). In the 
process Fitts was punched, thrown to the 
ground and sat on by guards. Fitts was 
four-pointed for more than four hours. 
Fitts filed suit under 42 U.S.C. § 1983 
claiming his due process, and eighth 
amendment rights were violated. The 
defendants moved for summary judg- 
ment which the court granted. 

Fitts’ due process claim was based 
on the fact that in restraining him the 
defendants had violated the Nelson Con- 
sent Decree, a decree entered into by the 
South Carolina DOC to settle a class 
action lawsuit. In this case the court held 
that the decree had created a liberty in- 
terest which could be enforced via § 
1983. The decree specifically states that 
four point restraints won’t be used ex- 
cept upon a physician’s orders, even then 
only long enough and as a last resort to 
prevent harm or physical danger to the 
person restrained or others. It specifi- 
cally states that restraints are not to be 
used to enhance prison security, prevent 
escape or punish a prisoner. Restrained 
prisoners must be kept under continu- 
ous observation and if used more than 
four hours, approved by the DOC ’s chief 
medical officer. 

The court held that unlike Slezak v. 
Evatt, 21 F.3d 590 (4th Cir. 1994), which 
held that the classification portions of 
the same decree did not create an en- 
forceable liberty interest, “...the decree’s 
requirements concerning four point re- 
straints are ’self-executing,’ are 
’explicitly mandatory,’ and contain their 
own operational details dictating spe- 
cific substantive predicates’ to the 
imposition of four point restraints. Based 
on the analysis in Slezak , the decree cre- 


ates a liberty interest in four point re- 
straints.” 

The court noted that the analysis in 
Slezak had been superseded by Sandin 
where the supreme court held that a state 
created liberty interest would only be 
found where situations imposing an 
“atypical and significant hardship on the 
inmate in relation to the ordinary inci- 
dents of prison life.” The court relied 
heavily on Williams v. Benjamin, 77 F.3d 
756 (4th Cir. 1996) [PLN, Vol. 7, No. 1 lj 
which involved another South Carolina 
prisoner who was placed in four point 
restraints. “Based on this analysis, the 
court agrees that Sandin s holding is con- 
sistent with a finding that the decree 
creates a liberty interest in freedom from 
four point restraints.” Sandin held that 
prison rules are designed to guide prison 
employees, not confer benefits on pris- 
oners. In this case the rules in question 
were part of a consent decree adopted as 
a result of a federal class action suit. This 
case was distinguished from Sandin be- 
cause Fitts was not asking the court to 
find “a negative implication from man- 
datory language in the decree... Instead, 
the decree explicitly prohibits the use of 
four point restraints without the requi- 
site procedures.” The court also 
distinguished this case from Williams 
where the appeals court affirmed dis- 
missal of Williams’ due process claims. 
The court held that as a matter of law 
Fitts had a due process liberty interest in 
not being placed in four point restraints 
absent due process. There was also a fac- 
tual dispute as to whether the defendants 
placed Fitts in restraints for purely arbi- 
trary and capricious reasons or not. 

The defendants argued they were en- 
titled to judgment because, even if the 
decree did create a liberty interest, they 
had complied with it. The court noted 
that while they had complied with the 
procedural requirements of the decree in 
the sense that they maintained a log, kept 
Fitts under observation, etc. “This did not 
remove any factual issue as to Defen- 
dants’ compliance with the decree, 
because Defendants have not shown that 
their use of the four point restraints in 
this instance was for a purpose other than 
punishment.” The defendants also failed 
to review the continued need for the re- 
straints once they were applied. The court 
found that the 20 minute lapse in time 


between the initial incident and when 
Fitts was placed in restraints supported 
the claim that the restraints were solely 
for the purpose of punishment and not 
to prevent him from harming himself or 
others. 

The court rejected the argument that 
even if the defendants did restrain Fitts 
to punish him they were entitled to sum- 
mary judgment because Sandin overruled 
those portions of the consent decree con- 
cerning the use of four point restraints 
as punishment. "The court does not read 
Sandin as doing any such thing. The 
Court rejected the broad argument that 
any state action taken for a punitive rea- 
son encroaches upon a liberty interest 
under the Due Process Clause even in 
the absence of any state regulation. . . . But 
here the decree itself prohibits the use of 
four point restraints for the purpose of 
punishment. The court found that states 
may create liberty interests in the form 
of ‘freedom from restraint which... im- 
pose atypical and significant hardship on 
the inmate in relation to the ordinary 
incidents of prison life. ’ The use of four 
point restraints is not like the segregated 
confinement at issue in Sandin which, 
‘with insignificant exceptions mirrored 
those conditions imposed upon inmates 
in administrative segregation and pro- 
tective custody. ’ This court cannot say 
as a matter of law that the shackling of 
plaintiff’s arms and legs to a metal bunk 
bed with handcuffs and leg irons did not, 
as a matter of law, ‘work ~a major dis- 
ruption in his environment. ’” 

The court then held the defendants 
were entitled to qualified immunity from 
money damages because the law was not 
clearly established at the time the events 
in this suit arose, 1993, that the Nelson 
decree created a liberty interest in pris- 
oners not being placed in four point 
restraints. This ruling’s importance 
stems from the analysis it gives to state 
created liberty interests which can be 
enforced by prisoners via § 1983 in the 
aftermath of Sandin which substantially 
gutted prisoners’ due process rights. 
South Carolina prisoners will find this 
ruling of little use at this point: on June 
5, 1996. a federal judge dissolved the 
Nelson consent decree under the terms 
of the Prison Litigation Reform Act. See: 
Fitts v. Witkowski, 920 F. Supp. 679 (DC 
SC 1996). ■ 
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Notes from the Unrepenitentiary 


T wentieth century prison condi- 
tions are like the conditions of 
slavery . Plantation owners prevented re- 
bellion by denying the humanity of the 
Africans they enslaved; prisoners are de- 
humanized in San Quentin, Parchman 
Farm, and prisons all over the u.s. The 
outlawing of African religious rituals 
during slavery parallels the denial of Is- 
lamic and Native American religious 
observances for years in Attica and other 
prisons. The use of informants and 
spies among some slightly-more- 
privileged sectors of slaves is like the 
use of snitches in controlling prison 
populations. Excessively harsh pun- 
ishments were meted out to leaders 
of slave resistance, just as political 
prisoners are singled out for dispro- 
portionate sentences and particular 
forms of isolation in state and fed- 
eral prisons. 

There is a continuity from slavery 
to the prison system in implementing 
genocide against oppressed popula- 
tions in this country. When 
expanding u.s. capitalism founded its 
wealth on chattel slavery the die was 
cast — and it rolls on today in a prison 
system that swallows up huge portions 
of the Black, Latino, and Native Ameri- 
can population, and serves to repress, 
control, and destroy the social fabric of 
the oppressed communities outside the 
prison walls. 

This theme has been discussed and 
analyzed by many leaders of the Black 
liberation struggle, including, notably, 
Malcolm X. Now there is a book that 
articulates the theme clearly and pro- 
foundly. Last year. Dr. Chinosole, 
activist and professor at San Francisco 
State University, collected essays and is- 
sued a book called Schooling the 
Generations in the Politics of Prison. 
This book is a treasure. It includes 
essays, speeches or interview by 
nearly 30 Black activists. Prisoners 
of War, political prisoners, social 
prisoners, including Assata Shakur. 
Evelyn Williams, Jalil Muntaqim 
Buddha Pettiford, Mark Cook, 
Erskine Johnson, Atiba Shanna, 
Karen Johnson, Cecilia Sutton . . . and the 
list goes on. 


by Laura Whitehorn 

What is so important about this 
book: 

o It is a road map for where this 
society has come from and where we can 

go. To land almost at random on one 
point, if you want to understand the de- 
velopment of the prison system its 
seemingly irrational rules and proce- 
dures - read Sundiata Acoli’s history of 
the New Afrikan prison struggle. I can’t 
think of any other book where you can 
learn from those who lived it the history 
of the past 50 years - how the u.s. impe- 
rialist state responded to the era of rising 
national liberation struggles inside its 
borders. When I first received this book 
and read Sundiata ’s essay, I cried as 1 
read the list of Black Liberation Army 
soldiers fallen in the struggle. Finally, 
the lived history has been printed, so 
that those who have forgotten can re- 
member, and those who do not know 
can learn. Anyone who has never 
learned what the Black Liberation 
Army is needs to read this book. Any 
reader of PLN, any observer of the pro- 
liferation of prisons in this country, needs 
to read this book. 

o It is a bridge from the past to 
the future, from one generation of 
struggle to the next. Have you read the 
recent revelations of CIA callousness in 
promoting drug sales in Black cities? 
Mutulu Shakur ’s analysis of prisons as 
a tool of counterinsurgency will put this 
news in a coherent context. If you didn ’t 
live through the early period of frontal 
COINTELPRO attacks on the Black Pan- 
ther Party and countless other 
community projects, essays in this book 
— written by those targeted by the FBI 
and police attacks, and by those who 
exposed the COINTELPRO program — 
will help you to understand. If you didn't 
know about the MOVE organization and 
its resistance against police attacks, 
didn’t understand when the city of Phila- 
delphia burned a house full of children 
and adults in 1985. Ramona Africa will 
tell you. 

O It is a weapon in the arsenal of 
struggle for human rights and liberation . 
None of us alive and fighting for justice 
today can afford not to know this his- 
tory. History will remain a weapon of 
the rulers until the people seize knowl- 


edge and refuse to accept the lies. Those 
who wring their hands at the horrors of 
gang violence and community self-de- 
struction will find in these essays an 
analysis of the roots of these problems 
that can serve as a guide for addressing 
the conditions of our communities. 

o It is an act of liberation, of re- 
sistance to the silencing of revolutionary 
voices. The u.s. government has tried 
to bury alive the authors of these essays 
— in control units, in suffocating webs 
of lies calling them “terrorists” and 
“murderers,” and, sadly, in piles of 
paper produced by more acceptable, 
less challenging figures in the u.s. 
left, who have sought either to speak 
for or to dismiss entirely the most radi- 
cal sectors of the Black movement. As 
you read this book, and hear the voices 
of those locked away in remote prisons, 
like Jalil Muntaqim, or escaped from 
the flames to bear witness, like 
Ramona Africa, you are participat- 
ing in a powerful, life-affirming 
conspiracy of resistance. No decent 
movement or society can accede to 
the attempts of an unjust government 
to silence the voices of the most potent 
opposition, 

o It is an inspiration and a call 
to action. In 1973, Sundiata Acoli and 
Assata Shakur. along with fallen BLA 
warrior Zavd Malik Shakur, were shot, 
arrested, tortured, and locked down in 
New Jersey. Other authors included in 
the book have already serv ed similar sen- 
tences. Twenty-four, twenty-six. thirty 
years ago — yet their voices, here, are 
not weary, not defeated. Their wisdom 
and vision are a gift to us — but also 
a responsibility. “Dreams and real- 
ity are opposites. Action synthesizes 
them," writes Assata Shakur in this 
book. 

Send for this book. Read it. Share 
it. Fight for it. 

Schooling the Generations in the 
Politics of Prison, Ed. Dr. Chinosole, 
New Earth Publications, 1996. 196 
pages. $12. Order from Dr. Chinosole, 
Associate Professor, San Francisco State 
University, Department of Humanities, 
1600 Halloway — HUM 1 25, San Fran- 
cisco, CA 94132. ■ 
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Sixth 

T he court of appeals for the sixth 
circuit has held that “legal 
mail” encompasses legal materials de- 
livered to prisoners by any means, not 
just via the postal system. As such, the 
legal materials cannot be inspected out- 
side the prisoner addressee’s presence. 
Temujin Kensu is a Michigan state pris- 
oner. A visitor delivered three boxes of 
legal materials from Kensu 's attorney 
addressed to him at the prison. The 
boxes were clearly marked as legal mail 
and contained legal materials, despite 
which they were opened and read out- 
side of Kensu’s presence by prison 
guards. On a separate occasion Kensu 
was denied access to a cassette tape sent 
to him by his lawyer containing a wit- 
ness statement relevant to his criminal 
trial. Kensu filed suit claiming these 
actions violated his right of access to the 
courts. The district court granted sum- 
mary judgment and dismissed the case. 
The court of appeals affirmed in part, 
vacated in part and remanded for fur- 
ther proceedings. 

The only claim reversed on appeal 
was that involving the boxes of legal 
materials. The court held that summary' 
judgment was improperly granted. 
"Merely because the materials were not 
delivered by U.S. mail does not render 
those packages incapable of being con- 
sidered legal mail.” The court held that 
the sanctity of legal mail has long been 
recognized in most circuits. The term 
“legal mail" only implies use of the U.S. 
postal service as the means of delivery, 
but does not require it. The case law 
has consistently required that legal mail 
be inspected, but not read, in the 
prisoner’s presence. 

“The right of a prisoner to receive 
materials of a legal nature, which have 
impact upon or import with respect to 
that prisoner's legal rights and/or mat- 
ters, is a basic right recognized and 
afforded protection by the courts in the 
cases previously cited. We emphasize 
that it is the content and not the method 
of delivery which is the subject of the 
protected right." The court held that the 
dictionary definition of “mail” was 
“hardly appropriate in the context of 
delivery of legal materials. Therefore, 
we today define 'legal mail’ to include 
delivery of legal materials to a prisoner, 
properly and clearly marked as legal 
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Circuit Defines Legal Mail 


materials, via the U.S. postal sendee or 
alternative private courier services, and 
hand delivery.” 

The court noted that prison officials 
retain the right to screen all packages for 
prohibited devices. “Should screening 
detect the presence of any prohibited de- 
vices or instruments, any such packages 
may be opened for inspection outside the 
presence of the prisoner-addressee.” 
While not saying so, the court seems to 
indicate that it refers to mechanical in- 
spection if the prison decides not to 


manually inspect the parcel in the 
prisoner’s presence. Kensu’s claim for 
equitable relief was declared moot be- 
cause he had since been transferred to a 
different prison. The court remanded the 
case for resolution on the issue of dam- 
ages. 

The court affirmed dismissal of 
Kensu’s other claims involving the de- 
nial of access to legal materials because 
he had not shown any actual injury or 
prejudice to his court claims. See: Kensu 
v. Haigh, 87 F.3d 172 (6th Cir/ 1996). ■ 


A Matter of Fact 


[ Editor s Note: all of this month ’s facts 
were gleaned from one source: “. Intended 
and Unintended Consequences: State 
Racial Disparities in Imprisonment, ” a 
January, 1997, report of The Sentencing 
Project. Copies of this 25-page report 
are available for $8 from: The Sentenc- 
ing Project: 918 F St., NW, Suite 501; 
Washington DC, 20004.] 

> The incarceration rate for whites in 
the District of Columbia is 84 per 
100.000 population; for blacks it is 2,966. 
If you are black and live in Washington 
D.C. you are 35 times more likely to be 
incarcerated than the typical white resi- 
dent. 

> In the years 1988-94 state and fed- 
eral prisons experienced a 29.8 percent 
increase in the number of prisoners in- 
carcerated for property offenses. For 
violent offenders, the increase was 51.9 
percent. The largest growth segment was 
drug offenders, which showed a whop- 
ping 155,5 percent increase in 
imprisonment. For white drug offend- 
ers, however, the increase in 
imprisonment in a similar period (1986- 
91) was only 110.6 percent. The increase 
in imprisonment of black drug offenders 
in this period was a staggering 465.5 
percent. 

> In 1994 Justice Department figures 
reveal that 6.75 percent of all adult black 
males were incarcerated on any given 
day. In the 20-29 age group, about 11.7 
percent ofblack males were incarcerated 
on any given day in 1994. 


> Economist Richard B. Freeman re- 
ports that about 2 percent of the U.S. 
male work force is incarcerated. Impris- 
oned persons are not counted among 
those cited in official U.S. unemployment 
statistics. 

> Miles D. Harer wrote in the Federal 
Sentencing Reporter (Vol. 7, No. 1, 
1994) that over half of those sentenced 
to federal prison in 1992 were drug traf- 
fickers and of those, 62 percent, or 9,000 
offenders, were considered low risk as 
defined by their limited crinunal history. 

> A 1 996 RAND study evaluating the 
impact of a $1 million investment in in- 
tervention programs, found that 
providing cash and other incentives for 
disadvantaged students to graduate from 
high school would result in a reduction 
of 258 crimes per year, compared to a 
reduction of 60 crimes a year through 
building and operating prisons. 

V The General Accounting Office in 
1996 compiled an analysis of prison 
spending for the past fifteen years. Their 
analysts concluded that federal and state 
prison operating costs increased from 
$3.1 billion in fiscal year 1980 to $17.7 
billion in 1994, an increase of 224 per- 
cent in inflation-adjusted dollars. 
[. Editor ’s Note: The 1980 state and fed- 
eral prison population stood at 329,821. 
Using these figures, the operating ex- 
pense per prisoner was $9,399. The 1994 
state and federal prison population was 
1,093,738. Divided into the $17.7 bil- 
lion cited above yields a per-prisoner 
operating expense of $16,183 in 1994 
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PLRA Codifies Injunction 
Standards in 
Conditions Cases 

I n the December, 1995, issue of 
PLN we reported Smith v. Arkan- 
sas DOC , 877 F. Supp. 1296 (ED AR 
1 995) in which the district court ordered 
increased staffing levels in open bay bar- 
racks prisons in Arkansas. The 
defendants appealed and the eighth cir- 
cuit court of appeals affirmed in part, 
reversed in part and remanded. The 
court gave a detailed discussion on the 
standards for granting injunctions in 
prison conditions of confinement litiga- 
tion and class action suits. The court 
held that the Prison Litigation Reform 
Act (PLRA) merely codified standards 
for granting injunctions and that pris- 
oners need not file administrative 
grievances in conditions of confinement 
cases where doing so would be futile. 

Prisoners in Arkansas are housed 
largely in open prison barracks which are 
extremely unsafe and have been the sub- 
ject of extensive litigation over the past 
thirty years with the courts repeatedly 
ordering increased safety measures, to 
little effect. See: Finney v. Mabry, 546 
F. Supp. 628 (ED AR 1982). 

In 1992 Ernest Smith and John 
Stewart were asleep in their beds in a 
barracks at the Cummins Unit when they 
were stabbed by prisoner John Lewis. Per 
DOC policy, there were no staff mem- 
bers inside the barracks at night. Stewart 
died and Smith suffered extensive inju- 
ries. Smith and Stewart’s estate filed suit 
claiming prison officials were deliber- 
ately indifferent to their eighth 
amendment right to personal safety. 
After a bench trial, the court found that 
prison policy allowed prisoners to pos- 
sess dangerous hobby craft tools in the 
barracks (which were used in the attack) 
and that staffing levels were inadequate 
to assure prisoner safety. The same con- 
clusion had been reached years earlier 
by the U. S. Department of Justice (DOJ), 
the state legislature and the DOC itself. 
To avoid a suit by the DOJ the Arkansas 
DOC had agreed to increase staffing lev- 
els in the barracks and had been 


appropriated funds to do so by the legis- 
lature, yet it still did not actually raise 
the staffing levels. In this case the dis- 
trict court ordered the DOC to raise 
staffing in the barracks. During the suit’s 
pendancy Smith was moved to a differ- 
ent prison. His lawyer then added a 
prisoner at Cummins, Jimmy Rudd, 
solely for the purpose of seeking injunc- 
tive relief. 

The appeals court held that the 
lower court’s injunction, which had ex- 
pired prior to the appeal, was not moot. 
In this case it was prison officials who 
argued the case was not moot, claiming 
that they faced continued litigation if 
they did not comply with the now lapsed 
injunction. The court held that the plain- 
tiffs still had standing to seek an 
injunction again because “The parties 
stipulated to the several reports ... which 
all warn of the danger to inmates living 
in open and unsupervised barracks, the 
thievery, assaults and hand crafted weap- 
ons that are common in the unsupervised 
environment of the barracks illustrate its 
inherent danger. Accordingly, Rudd has 
satisfied the constitutional requirement 
of demonstrating that he suffers from the 
threat of imminent harm.” 

Turning to the merits, the court held 
that the lower court did not abuse its dis- 
cretion in issuing the injunction because 
there was ample evidence that “the 
prison officials were aware of this objec- 
tively intolerable risk harm and 
subjectively disregarded it.” In a com- 
ment that speaks volumes about the 
inability and unwillingness of the fed- 
eral courts to actually correct 
constitutional violations by prison offi- 
cials, even prior to the PLRA, the court 
noted that open bay prison barracks 
“have been a source of frequent litiga- 
tion since the 1960 ’s.” Not even supreme 
court rulings have been able to resolve a 
problem that thirty years later is still 
being litigated in individual cases. See: 
Hutto v'. Finney, 437 U.S. 678, 98 S.Ct. 
2565 (1978); Holtv. Sarx’er, 300 F. Supp. 
825 (ED AR 1969) and Finney v. Mabry , 
546 F. Supp. 678 (ED AR 1982). 

The court held that the relief ordered 
here, stationing two guards inside 
crowded, open barracks, was a reason- 


able remedy, narrowly tailored to the 
constitutional injury proven at trial. The 
court discussed Lewis v. Casey, 116 S.Ct. 
2174 (1996) [PLN, Aug. 1996] as it ap- 
plied to prison class action suits and 
distinguished Lewis, an access to the 
courts case, from this one by noting that 
in conditions of confinement cases all 
prisoners are subjected to the same un- 
constitutional condition “and no 
individual remedy will be adequate un- 
less it eliminates the unconstitutional 
condition in the barracks as a whole, 
which necessarily benefits all the inmates 
residing there.” The court dryly noted it 
would make little sense to station a guard 
in the barracks whose sole purpose was 
to guard Rudd. 

The court also held that the lower 
court gave ample deference to prison of- 
ficials by first allowing them to attempt 
to resolve the problem. That the DOC 
had actually agreed to increase its staff- 
ing levels to ensure safety in the barracks 
indicated it was the defendants and not 
the court who had determined the bar- 
racks needed more staffing. The 
defendants had simply refused to carry 
out their own plan. 

The PLRA was passed after oral ar- 
gument had been held in this case. The 
court ordered additional briefing on this 
issue. The court held that the plaintiff’s 
failure to file administrative grievances 
before filing suit did not affect their abil- 
ity to seek injunctive relief because they 
had shown “the intervention of equity is 
required and that the prison officials, 
though given the first opportunity to 
fashion a remedy for the situation, have 
failed adequately to do so. Given the 
prison officials’ long standing reluctance 
to implement the necessary supervisions 
of the open barracks, we do not believe 
that one prisoner’s grievance complain- 
ing of the situation would have had any 
significant impact.” Presumably prison 
officials expected Stewart to file a griev- 
ance from the grave. 

While the district court did not ap- 
ply the PLRA’s restrictions on prison 
injunctions. 18 U.S. C. § 3626(a)(1), the 
court held this was immaterial because 
“... the Act merely codifies existing law 
and does not change the standards for 
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determining whether to grant an injunc- 
tion.” The injunction, even though 
lapsed, was affirmed. 

The appeals court reversed the de- 
nial of qualified immunity by holding 
there were material facts in dispute as 
to whether prison officials were in com- 
pliance with prior court orders in Finney, 
that constitute “well established law” in 
this case. While the prisoners presented 
evidence that Finney was not being com- 
plied with, the defendants presented 
evidence that they were trying to com- 
ply with it. These factual disputes were 
remanded to the lower court for another 
trial on the merits with regards to liabil- 
ity and immunity on the damage claims 
by Smith and Stewart’s estate. See: 
Smith v. Arkansas Department of Cor- 
rections, 103 F.3d637 (8th Cir. 1996). ■ 

PLRA Applied to 
Released Prisoners 

T he court of appeals for the sev- 
enth circuit held that appeals 
filed after the Prison Litigation Reform 
Act (PLRA) was enacted on April 26, 
1996, were subject to dismissal unless a 
former prisoner paid the filing fees based 
on the funds he had in his prison ac- 
count prior to his release from prison. 
Martin Robbins filed several suits while 
imprisoned in Indiana. Several were dis- 
missed as being incomprehensible after 
Robbins refused court orders to clarify 
the complaints; others were dismissed 
as frivolous for failing to state legal 
claims. Robbins appealed five of the 
dismissals and was later released from 
prison. 

The court gives a detailed discus- 
sion to the filing fee provisions and 
requirements of the PLRA. The court 
noted that under Thurman v. Gramley , 
97 F.3d 185 (7th Cir. 1996) and Abdul- 
Wadood v. Nathan , 91 F.3d 1023 (7th 
Cir. 1996) “Obligations under the Act 
depend entirely on the filing date of the 
appeal. Because Robbins is now out of 
prison, and neither appeal was filed for 
statutory purposes before his release, the 
Act does not apply at all to his first two 
appeals.” The court held that these were 
frivolous, denied him In Forma Pauperis 
(IFP) status and said they would count 
as PLRA “strikes” should Robbins re- 
turn to prison. 


In Martin v. United States, 96 F.3d 
853 (7th Cir. 1996) the court held that 
“an appeal begins when the notice of 
appeal is delivered to the clerk’s office 
or deposited in the prison mail system. 
See Fed.R.App.P. 4(c)- with the conse- 
quence that a prisoner must pay in full 
even if the court denies leave to proceed 
in forma pauperis and dismisses the ap- 
peal as frivolous.” Since Robbins was a 
prisoner when he filed two appeals he 
was obligated to pay the filing fees. “His 
current status does not alter the/fact that 
he was a prisoner when he filed the ap- 
peals.” 

In this case Robbins was ordered to 
provide a copy of his prison trust account 
balance and he did not, stating he was 
penniless and no longer in prison. The 
court noted that data about his prison 
funds did not vanish upon his release and 
did not excuse his failure to comply with 
the court order. The court’s reasoning 
differed from McGann v'. Commissioner, 
Social Security Administration, 96 F.3d 
28 (2nd Cir. 1996), the only other case 
to consider this issue. The court noted 
that historically the IFP statute does not 
eliminate litigant's liability for filing fees, 
it merely excuses their prepayment. 

The court ordered Robbins to sup- 
ply his prison trust accounts showing the 
funds available to him at the time he filed 
his notices of appeal. He must then pay 
the amounts required by the PLRA. “Un- 
der the Act, release does not eliminate 
an obligation that could and should have 
been met from the trust account while 
imprisonment continued.” If Robbins did 
not respond the court stated it would dis- 
miss the appeals. See: Robbins v. Switzer, 
104 F.3d 895 (7th Cir. 1997). ■ 

Indiana Muslim Consent 
Decree Vacated under PLRA 

federal district court in Indi- 
na applied the Prison Litiga- 
tion Reform Act (PLRA) to immediately 
terminate a consent decree judgment 
governing prisoners’ religious rights. In 
1982 prisoners at the Indiana State Prison 
entered into a consent decree with prison 
officials to settle a suit involving religious 
discrimination. Under the decree, the 
defendants adopted a policy whereby the 
American Muslim Mission was recog- 
nized as a legitimate religion and was 
afforded the rights given other religious 


groups in Indiana prisons: an office, of- 
fice furniture, equipment, weekly 
religious services, etc. 

On October 21,1 996, the defendants 
filed a motion under the PLRA, 18 
U.S.C. 3626(b)(2) to immediately termi- 
nate the decree. The pro se prisoner 
plaintiffs responded and the court termi- 
nated the decree. The court relied on 
the fact that there were no current, on- 
going violations of federal rights and that 
the defendants had complied with the 
terms of the decree for many years. The 
court held that with no evidence show- 
ing a current violation of federal rights 
it was inappropriate for the court to re- 
tain jurisdiction over a state prison. 
"Even if the consent judgment is termi- 
nated, prison officials are still bound to 
provide Muslim prisoners their rights 
under the First Amendment and the 
RFRA ” Which means the prisoners 
would have to start litigation all over 
again. 

The court noted that some courts 
have upheld the constitutionality of 
3626(b)(2), while others have not. (See 
the November and December, 1996. and 
January, March and April, 1997. issues 
of PLN for details). In this case the plain- 
tiff prisoners did not raise any 
constitutional challenges to the PLRA 
itself, therefore the court did not address 
the matter. See: James v. Lash. 949 F. 
Supp. 691 (ND IN 1996). ■ 

PLRA Allows 
Sua Sponte Dismissal 

A federal district court in Illinois 
leld that the Prison Litigation 
Reform Act (PLRA) allows courts to as- 
sess filing fees and then dismiss prisoner 
petitions prior to service on the defen- 
dants if they fail to state a claim. 
Deangelo Jones is an Illinois state pris- 
oner who protested being removed from 
protective custody and released to the 
general prison population, claiming his 
life was in danger. Jones filed suit, which 
the court dismissed. 

The court noted that prior to the 
PLRA’s enactment a court could dismiss 
lawsuits only if they were legally or fac- 
tually frivolous. Now, "... the new 
section 1915 A directs the court, in ef- 
fect, to make and rule on its own motion 
to dismiss the complaint prior to ser- 
vice.” The court held it would apply the 
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standard normally used in adversarial 
Fed.R.Civ.P. 12(b)(6) motions where the 
court must accept as true all factual alle- 
gations in the complaint, construe pro 
se complaints liberally and dismiss only 
if no relief can be granted under any set 
of facts that can be proved based on the 
allegations. The court held that Jones’ 
complaint failed to state a claim because 
he did not allege that any of the defen- 
dants prison officials knew of any 
specific, identifiable risk to Jones’ safety. 
Thus, Jones did not state a claim based 
on being removed from PC. 

After dismissing the complaint, the 
court issued an order denying Jones per- 
mission to proceed in forma pauperis and 
ordered the clerk to collect the full $120 
fifing fee from Jones’ prison trust account 
in installments, as mandated by the 
PLRA. 

This case illustrates two things. One 
is the importance of conducting legal 
research to ensure that the complaint 
alleges the proper facts and legal theo- 
ries necessary to withstand at least a 
motion to dismiss. Of course subscrib- 
ing to PLN is one way to do this. Second, 
since the PLRA requires the eventual frill 
payment of the filing fees, with no guar- 
antee it will be served on the defendants 
if done IFP, any prisoner filing suit in 
federal court should pay the full filing 
fee in advance and not seek IFP status. 
This will ensure the complaint is served 
and any rulings will at least be 
adversarial and on the merits. It also 
eliminates many of the PLRA hurdles to 
filing suit. See: Jones v. Russell , 950 F. 
Supp. 855 (ND IL 1996). ■ 

PLRA Fee Requirements 
not Applicable 
to Pending Suits 

A federal district court in Cali- 
ornia held that the Prison Liti- 
gation Reform Act’s (PLRA) In Forma 
Pauperis (IFP) filing fee provisions are 
not retroactive to suits filed before the 
law’s April 26, 1996, enactment. 
Tenance Rodgers, a California state pris- 
oner, filed suit on February 16, 1996, 
claiming he was beaten and harassed by 
prison staff because of his sexual orien- 


tation. The court had granted Rodgers 
IFP status. In November, 1996, the de- 
fendants filed a motion to require that 
Rodgers pay the filing fee in this case. 
The court denied the motion. 

The court held that to “trigger” the 
PLRA’s fee requirements a prisoner must 
“bring” the suit or “file” the appeal. 
“Once these milestones have passed, fees 
do not attach to later activities. Cf. 
Landgrafv. USI Film Products, 511 U.S. 
244, n. 29, 114 S.Ct. 1483, 1502 n. 29 
(1994); Diaz v. Shallbetter, 984 F.2d 850 
(7th Cir. 1993). Therefore, because the 
PLRA does not, by its express language 
or legislative intent, seek to prohibit the 
prosecution of a pending civil action, 
especially one which has already been 
determined to be non-frivolous’ for pur- 
poses of section 1915 by virtue of an 
existing court order granting plaintiff in 
forms pauperis status at the time of fil- 
ing. ... the court declines to apply section 
1915(b) to plaintiff’s case as he has al- 
ready ‘brought’ his civil action and as 
not yet had an opportunity to ‘file an 
appeal.’” The court held that applying 
the PLRA’s filing fee requirement would 
violate Landgraf s prohibition on the ret- 
roactive application of statutes to 
transactions which have already been 
completed. The court distinguished this 
case from Marks v, Slocum, 98 F. 3d 994 
(9th Cir. 1996) which held that 28 U.S. C. 
§ 1915(e)(2), the PLRA’s sua sponte dis- 
missal provisions, could be applied to 
cases pending at the time of the PLRA’s 
enactment because it was a “procedural” 
rule. "Defendants fail to note, however, 
that the court in Marks considered only 
the retroactivity of section 1915(e)(2)- a 
provision separate and apart from the 
filing fee requirements set out in section 
1915(b). The ninth circuit has yet to 
speak on the retroactivity of section 
1915(b).” 

The court noted that even if the fil- 
ing fee requirement in this case was 
“procedural” and could be retroactively 
applied, did not mean it should be ap- 
plied to all pending cases. It would be 
up to individual judges to decide whether 
to apply it retroactively, depending upon 
the posture of each case. This ruling cites 
extensive PLRA cases that will be use- 
ful to anyone litigating the issue. See: 
Rodgers v. Deboe. 950 F. Supp. 4024 
(SD CA 1997). ■ 


PLRA Confuses Courts 

Applies Only to Prisoners 

To illustrate how poorly written the 
PLRA is, the court of appeals for the 
sixth circuit held that 28 U.S.C. § 1915 
still “allows individuals who are not pris- 
oners to litigate a case without the 
prepayment of filing fees.” In their haste 
to kick prisoners out of court. Congress 
rewrote section 1915 and changed the 
language referring to “persons” to “pris- 
oners.” A literal interpretation being that 
non prisoners could no longer file suit 
in forma pauperis, at all. Dorothy Floyd, 
a non prisoner, sued the postal service 
and her suit was dismissed. The district 
court held any appeal would not be in 
good faith and denied IFP status for the 
appeal. 

The ruling contains notes about the 
PLRA’s scanty legislative history, from 
which the court concluded it was in- 
tended to apply only to prisoners. "The 
intent of congress ... was to eliminate 
pauper status only for incarcerated indi- 
viduals.” Thus, non prisoners may still 
proceed IFP. The tortured gymnastics 
the court engaged in to reach this con- 
clusion amply show how poorly drafted 
the PLRA is. 

The court also held that to the ex- 
tent the -PLRA -conflicts with 
Fed.RApp.P. 24(a), which governs IFP 
appeals, the rule is repealed by the 
PLRA. Thus, the court held that because 
the district court had ruled the appeal 
would not be in good faith. Floyd must 
pay the filing fee in full if she wanted 
her appeal heard. So while the PLRA 
only applies to prisoners it is also, in 
practice, denying court access to free 
people too poor to pay the filing fees. 
See: Flovd v. U.S. Postal Sendee , 105 
F.3d 274 (6th Cir. 1997). ■ 



Prisoners send $30, non-incarcer- 
ated individuals send $40. We’ll extend 
your PLN subscription for two years and 
send you “How Good Was Your Law- 
yer: Legal Malpractice vs. Ineffective 
Assistance of Counsel,” a very informa- 
tive booklet by Allan Parmelee. You can 
also purchase the booklet separately for 
$5.- Send payment to: Prison Legal 
News, 2400 NW 80th Street #148, Se- 
attle WA 98117. 
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Ninth Circuit 

T he court of appeals for the ninth 
circuit affirmed a district court 
granting of habeas relief to a federal pris- 
oner who had been denied a one year 
sentence reduction after completing a 
drug treatment program. This also im- 
plicates two other district court cases on 
the same issue. In Downev v. Crabtree, 
923 F. Supp. 164 (D OR 1996) the 
district court held that the Bureau of 
Prisons (BOP) was not free to create 
its own definitions of “violent crime” 
when considering prisoners’ requests 
for sentence reductions. Bruce 
Downey was convicted of possession 
with intent to distribute methamphet- 
amine. He successfully completed a 
residential drug treatment program and 
was awarded a certificate of completion. 
He then asked the BOP to reduce his 
sentence by one year pursuant to 18 
U.S.C. § 3621. The BOP refused to do 
so claiming that under BOP Program 
Statement 5330.10 and 5162.02 he had 
been convicted of a “crime of violence” 
and was not eligible for a sentence re- 
duction. 

The district court noted that in § 
3621 congress did not define the term 
“crime of violence” when it specified that 
only prisoners convicted of non-vio- 
lent offenses would be eligible for 
sentence reductions. The court re- 
lied on the fact that the ninth circuit 


Affirms BOP Sentence Reductions 


has repeatedly held that such offenses 
are not violent. The court granted 
Downey’s petition for habeas relief 
and directed the BOP to reduce his 
sentence by one year. 

The government appealed and the 
court of appeals for the ninth circuit af- 
firmed. The appeals court gave a detailed 
explanation of BOP policy regarding 
the granting of sentence reductions 
to prisoners who complete drug treat- 
ment programs and that such policies 
are subject to judicial review. The 
court also gave a detailed discussion 
of what constitutes a “crime of vio- 
lence” for statutory purposes. The 
court relied on Taylor v. United States, 
495 U.S. 575, 110 S.Ct. 2143 (1990) to 
conclude that the BOP cannot rely on 
factors other than the conviction itself 
and statutory definitions, i.e., staff 
considerations and sentence enhance- 
ments, to determine if a prisoner has 
been convicted of a “violent offense.” 
The court held that Downey was con- 
victed of a non-violent offense and 
properly entitled to the one year sentence 
reduction, thus the district court had 
properly granted the habeas petition. 
See: Downey v. Crabtree, 100 F.3d 662 
(9th Cir. 1996). 

Albert Davis was convicted of be- 
ing a felon in possession of a firearm. 
Like Downey, he too had completed the 


drug treatment program and requested a 
sentence reduction of one year. The BOP 
refused, claiming he had been convicted 
of a violent offense. The district court 
disagreed and granted the writ of ha- 
beas corpus finding that the ninth 
circuit has repeatedly held that such 
an offense is not “violent.” See: 
Davis v. Crabtree, 923 F. Supp. 166 
(D OR 1996); aff’d at 109 F.3d 566 (9th 
cir. 1997). 

While Downey was on appeal the 
BOP was requiring all similarly situated 
prisoners to individually challenge the 
sentence reduction denial in federal 
court, which led the district court to 
issue another, lengthier ruling ex- 
plaining its reasoning and criticizing the 
BOP’s posture. Irvin Hines was in the 
identical situation as Albert Davis. The 
court granted his writ of habeas cor- 
pus, holding that there was no need 
to exhaust administrative remedies 
where the remedies would prove fu- 
tile and where, as in this case, the 
petitioner was entitled to an imme- 
diate release from prison. The court 
again relied on ninth circuit prece- 
dent holding that possession of a firearm 
by a felon is not a violent offense, thus 
no basis existed to deny Hines the one 
year sentence reduction. See: Hines v. 
Crabtree, 935 F. Supp. 1104 (D OR 
1996). ■ 



Prison Legal News 


May 1997 




Drug Policy as Social Control 

by Noam Chomsky 


I n the typical third world society, 
like Colombia, or India, or 
Mexico or Egypt — they are all more or 
less the same — there is a sector of great 
wealth, enormous wealth, there are large 
numbers of people who live somewhere 
between suffering and misery, and then 
there is a sector who are just superflu- 
ous; they’re of no use, i.e., they don’t 
contribute to profit. So you just have to 
get rid of them somehow. 

Every third world society has the 
same structure, and that structure is now 
being imposed on the United States. 
Inequality is growing, a large part of the 
population, probably a majority, is 
declining in earnings, wealth is enor- 
mous and very concentrated, profits 
are going through the ceiling. They 
have never had such profits before 
and a large part of the population is 
useless. Unskilled labor in urban 
slums, which happens to be mostly 
Black and Hispanic, the superfluous 
people. 

In these circumstances what do you 
do? Well, you have to do the same thing 
they do in the third world. You have to 
get rid of the superfluous people, and you 
have to control the ones who are suffer- 
ing. How do you control them? One of 
the best ways of controlling them is by 
increasing fear, and hatred, and making 
them hate each other and fear the super- 
fluous people. That’s the way it’s done 
everywhere, and it’s happening in the 
United States. That’s where the drug war 
fits in. 

In the US the drug war is basically 
a technique for controlling dangerous 
populations internal to the country and 
doesn’t have much to do with drugs. 
That’s always been true. It goes back 
to England in the 19th century when 
they made gin illegal and kept whis- 
key legal. There was a simple class 
reason for it. Gin was the drink of 
the working class and whiskey was 
the drink of the upper class. This is 
a way of controlling the working 
class people. 

When alcohol prohibition was in- 
stituted in the US, the purpose was to 
close the saloons in New York City where 


immigrants and working class people 
came, but nobody stopped anyone 
from drinking in the rich suburbs. In 
the case of marijuana, the marijuana 
legislation introduced right after pro- 
hibition ended started in the border 
states but it was aimed at Mexicans. 
Nobody even knew what marijuana 
was, it was just something the Mexi- 
can immigrants used and therefore it 
had to be criminalized so you could 
control the Mexican immigrant popu- 
lation. 

If you are middle class, white, and 
so on, nothing matters. Marijuana was 
technically illegal but it wasn’t enforced. 
The so-called drug war was started 
in the 1 980s and it was aimed directly 
at the black population. It more or 
less avoids the white population. It’s 
directed precisely at the kinds of 
drugs Blacks use. None of this has 
anything to do with drugs. It has to do 
with controlling and criminalizing 
dangerous populations. It’s kind of 
like a US counterpart to "social cleans- 
ing.” They’re not trying to stop the drug 
flow. 

Black males are criminalized the 
most by the drug war. The number of 
Black men in the criminal justice sys- 
tem is enormous. That criminalizes a 
dangerous population. What about the 
population which is declining in earn- 
ings and jobs? They’re frightened. The 
more you can increase the fear of 
drugs and crime and welfare moth- 
ers and immigrants and aliens and 
poverty and all sorts of things, the 
more you control people. Make them 
hate each other. Be frightened of each 
other and think that the other is stealing 
from them. If you do that you can con- 
trol people. And that's just what the drug 
war does. 

If we wanted to stop drug use in the 
United States there’s an easy way to do 
it. educational programs. They work 
very efficiently, and they have made a 
big difference to the extent they have 
been used. Among the more privi- 
leged sectors, my children, probably 
yours, the use of drugs has been de- 
clining for a long time and so has the 


use of every other substance. My stu- 
dents don’t smoke, don’t use drugs, 
consumption of coffee is going down. In 
the US, cigarettes are a class issue now. 
Students at universities almost never 
smoke cigarettes. But if you go to a poor 
section of town, you’ll see a lot of teen- 
age kids smoking cigarettes. It’s a class 
issue, just like the use of drugs, just like 
the use of alcohol. This comes through 
changes in perception and understand 
ing. 

But today educational programs are 
on the decline; they’re being cut back. 
The circumstances driving people to 
use drugs are intensifying. There’s 
more poverty and fewer jobs, lower 
wages, and fewer support systems 
That’s what’s driving people to drugs 
and that’s where the problem lies 
But it’s not being approached because 
the drug problem has been converted 
into a means of social control. 

It’s like when you turn on the tele 
vision today, you hear all sorts of attacks 
on welfare mothers, even from some lib 
erals. The idea is to get working people 
on the opposite side of the welfare moth 
ers. The w ages of working people are 
going down, their lives are getting 
worse, their children are not going 
to have even the opportunities they 
had. So what do you do? Do you tell 
them "We’re trying to harm you”? Or 
do you tell them, "Welfare mothers 
are stealing from you”? Of course 
you tell them welfare mothers are steal 
ing from you. 

Thus, if some teenage girl was raped 
and has a child, she’s stealing from you 
so you hate her. That’s why they’ve made 
the welfare system so harsh and cruel, 
increasing cruelty and fear. These are 
all methods of social control. They’re 
used everywhere. 

In a country like the United States, 
where you can’t really send out the 
paramilitary forces to murder people, 
as they do more and more in the third 
world, you rely more heavily on tech 
niques of social control. That’s 
basically what the drug war is all 
about. ■ 
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Virginia Warden Stabbed 


I n the December 1996 issue of 
PLN we reported, “Botched Es- 
cape Sparks Rebellion,” about an 
attempted escape and prison uprising at 
the Nottoway Correctional Center in Vir- 
ginia. Cited in that article was the high 
level of tension in the Virginia prison 
system due. in part, to the January 1, 
1997 implementation of new statewide 
restrictive property policies. That article 
closed with: “According to PLN sources, 
the tension in Virginia ... continues to 
increase.” 

On December 27, 1996 during the 
lunch meal in the chow hall of the 
Buckingham (VA) Correctional Center, 
Warden Eddie L. Pearson received a 
gruesome personal Christmas greeting. 
Dennis K. Webb, a 32-year-old prisoner 
not eligible for parole until 2069 for 
stealing $47 at gunpoint from a Family 
Dollar Store, walked is up to warden 
Pearson and said, “Merry Christmas 
Mother Fucker,” then slashed the war- 
den from lip to ear with a homemade 
knife. 

As is the custom in Virginia since 
Ron Angelone look over as that state’s 
corrections chief, press accounts contain 
only his version of events. Angelone has 
banned reporters from access to the 
state’s prisons. Not only are reporters 
barred from interviewing prisoners, state 
prison employees are forbidden by 
Angelone to talk to the press. 

Sometime after the attack on 
Pearson, 20 to 30 prisoners broke 
through an interior fence at the prison 
and charged toward assistant warden 
Henry Ponton and corrections Maj. 
Calvin Booker, who were standing in the 
recreation yard. The assistant warden 
signaled an armed guard inside a forti- 
fied control room to shoot at the 
advancing prisoners. The guard opened 
fire with a semiautomatic AR-15 rifle. 
Four of the bullets struck prisoners. Two 
were shot in the hand, one was grazed 
on the neck and a fourth was shot in the 
arm, breaking the bone. 

According to newspaper accounts, 
prisoners set fire to the prison’s law li- 
brary. where Angelone said “every book 
was burned,” and started nuisance fires 
in trash cans. Angelone told reporters 
that the prisoners’ actions were “spon- 


by Dan Pens 

taneous” did not reflect overcrowding, 
restrictions or other external factors. 
“Let’s put the blame where it belongs,” 
he quipped to reporters, “on a bunch of 
juvenile delinquents in adult bodies.” 

Buckingham Correctional Center 
was locked down in October after a guard 
was beaten by three prisoners on a stair- 
well. That lockdown had only been lifted 
recently, and the prison was locked down 
again after this latest incident. 

But even though Angelone has taken 
extraordinary measures to keep the flow 
of information tightly locked down, 
newspapers nonetheless reported that 
unnamed guards and some prisoners’ 
families had been predicting trouble in 
the system. 

“I heard that a few officials were 
going to get hurt. Everybody in the 
prison system knew about it,” the wife 
of one prisoner told reporters. “I heard 
this was going to happen [because] come 
January 1 , they’re taking a lot of personal 
property away from [prisoners] .” 

Another prisoner’s wife, Nancy S. 
Heltman, said: “It takes only a cursory 
study of the history' of man to know that 
when humans are treated like animals, 
they might be expected to behave like 
them,” she said. “If Virginia has a good 
history of well-managed and controlled 
[prison] populations. I suspect that his- 
tory is nearing its end. This puts 
correctional employees and well-behaved 
inmates like my husband at risk.” 

Jean Auldridge of Virginia Citizens 
United for the Reform of Errants (VA- 
CURE) said: “From the letters that I’m 
getting from prisoners ... I’ve never seen 
this level of frustration before. They 
think it’s hopeless .... Their personal 
property is basically gone. They don’t 
have jobs. They are more and more re- 
stricted.” 

One PLN reader in Virginia wrote 
to say that “you should see things around 
here. You’re getting a bunch of young- 
sters coming in with so much time to do 
that they can’t see the end of it. Old tim- 
ers are seeing conditions deteriorate to 
the point where you have virtually noth- 
ing to lose anymore. It all adds up to 
trouble, and a lot more of it.” 

“The result,” says Auldridge of the 
deteriorating conditions, “is a sense of 


dehumanization on lop of the punish- 
ment from being taken out of society and 
freedom denied. Rehabilitation is not 
taking place.” 

Angelone denies the critics’ allega- 
tions. “All they’re trying to do is get the 
same old story out about who should run 
the department, them or myself.” The 
loss of personal property and other re- 
strictions “had nothing to do with this 
inmate going up and stabbing the war- 
den of that prison whatsoever.” Angelone 
told reporters. 

“I’m getting tired of every time 
people act like juveniles and are irrespon- 
sible that somebody’s going to stand up 
for them and say it’s the system.” 

Marie Deans, a long time advocate 
of death row prisoners says “the system” 
isn’t at fault. It’s Angelone. “What he’s 
doing is creating people who are even 
more dangerous when they come out of 
prison than when they went in. and that 
is not good for any of us.” 

It would appear that this will not be 
the last Virginia uprising article to be 
reported in 1997. ■ 

Sources: Richmond Times-Dispatch , 
Reader Mail 


l HELP WANTED ; 

• PLN Web Master • 

• Prison Legal News will soon * 

• have a new web site of its very • 

• own, www.pln.org. We are cur- • 
l rently found on the web at: t 

• http://www.synapse.net/ • 

• ~arrakis/pln/pln (which is quite * 

• a mouthful!). • 

• Before we set up the new • 

• web site, however, we need to • 

• locate a volunteer who is will- • 
ting to donate 5-10 hours a l 

• week to keep the PLN web • 
t page updated and respond t 

• to e-mail queries. • 

• Please send a letter or re- • 
Isume with your qualifications ? 
•to either of the PLN editors at • 
tthe addresses listed on page l 

• two. • 
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Should Prisoners Have the Right to Strike? 
At Least Some Union Leaders Say “Yes!” 
by Phil Wilayto 


O n Feb. 17. 1997, the Executive 
Council of the AFL-CIO 
opened its annual mid-winter meeting in 
Los Angeles. As the first item of busi- 
ness, the 54-member council voted to 
“support and encourage aggressive or- 
ganizing campaigns” among welfare 
recipients participating in “workfare” 
programs. National union leaders — in- 
cluding AFSCME President Gerald 
McEntree. Serv ice Employees President 
Andrew Stem and Communications 
Workers President Morton Bahr — an- 
nounced that workfare organizing 
campaigns will soon begin in New Jer- 
sey, Alaska, California. Maryland and 
New York. 

This is an important new develop- 
ment for the U. S . labor movement, which 
in recent years has tended to view wel- 
fare recipients as the enemy of working 
people. Exploiting this prejudice, right- 
wing politicians have been able to build 
a social consensus for “welfare reform” 
schemes that are. in reality, little more 
than ways of forcing single mothers into 
slave jobs for city and county govern- 
ments and corporations. 

But there’s another group of work- 
ers in the U. S. that also need the support 
of organized labor: the tens of thousands 
of prisoners now working for private 
corporations or outside government 
agencies. 

Cher the past few years, prison-la- 
bor-for-hire programs have been 
spreading across the country. Minnesota 
prisoners now make agricultural equip- 
ment for sale on the open market. 
Wisconsin prisoners perform data-pro- 
cessing tasks for local school boards and 
city governments. Prisoners stock the 
shelves after-hours at the Toys-R-Us 
store in Aurora. 111., package coffee for 
Starbucks in Washington state and take 
over-the-phone reservations for hotels 
and airlines. 

The prisoners themselves benefit 
little from these arrangements. For ex- 
ample. the Badger State Industries 
program of the Wisconsin state prison 
system pays prisoners an average of 
about 90 cents an hour. In states where 
prisoner-workers make more, like in 
Minnesota, deductions are made for 


board and room, child support and 
“victim restitution”, leaving the pris- 
oners less than a dollar an hour for 
their labor. 

The corporations, on the other hand, 
make hefty profits from this super-ex- 
ploited labor. In addition to wages, 
which are well below the minimum 
wage, they pay no benefits, no vacations 
or sick days, no unemployment com- 
pensation and no pensions. Plus, 
there are no unions, no grievances and 
no strikes. 

Well, almost no strikes. A year ago 
this month, prisoners at the Oak Park 
Heights Correctional Facility in Minne- 
sota refused to go to work. Among other 
grievances, they were demanding they 
be paid the minimum wage when per- 
forming work for MinnCor, the state 
agency that contracts them to work for 
private companies. 

At one time in this country, most 
workers were forbidden to unionize 
and strikes were classified as “unlaw- 
ful conspiracies”. The right to 
collectively bargain over wages, ben- 
efits and working conditions was won 
through struggle, the same type of 
struggle that was waged by the Oak Park 
Heights prisoners. 

Responding to the strike, the Mil- 
waukee-based A Job is a Right Campaign 
carried out a support campaign on be- 
half of the Minnesota prisoners. AJRC 
is an all-volunteer, grassroots orga- 
nization of labor and community 
activists that supports labor struggles 
and organizes against racism. A 
member of our advisory board is a 
prisoner rights activist in Minneapo- 
lis, and, responding to her pleas for 
assistance, we went to work. 

At our request, a number of labor 
officials contacted the warden at the 
prison and made two demands: that 
there be no retaliation taken against 
the prisoners, and that their demand 
to be paid the minimum wage be met. 
Among those who responded to our 
call were the president of an 
AFSCME local in Milwaukee, the 
vice president of an AFSCME local 
in Madison. Wise, and the former 

(Continued on page 15) 


AFL-CIO RESOLUTION 
Opposing Government-Sponsored 
Prison Contract Labor 

Whereas, the U.S. working class is 
facing an unprecedented assault on our 
livelihoods and standard of living; 

And whereas, this assault has taken 
many forms, including plant shutdowns, 
corporate downsizing, runaway shops, 
two-tier wage scales, outsourcing, phony 
"welfare reforms”, NAFTA, GATT and 
the widespread use of scabs in contract 
disputes; 

And whereas another form of this 
assault is the increasing use of state pris- 
oners to produce goods and services in 
direct competition with civilian workers; 

And whereas, the use of this prison 
labor is producing super-profits for pri- 
vate corporations at the same time that 
it withdraws more and more jobs from 
the civilian economy; 

And whereas, the growing official 
promotion of prison labor is providing 
an incentive for state, county and mu- 
nicipal governments to lay off union 
public serv ice workers and replace them 
with prisoner workers; 

And whereas, prisoners are forced 
to work under conditions that would not 
be tolerated in the civilian economy and 
for wages far below what is paid on the 
outside: 

And whereas, the vast majority of 
people in prison are poor, with more than 
half being people of color, and with many 
of them in prison because they were un- 
able to find or were denied decent jobs 
on the outside; 

Therefore, Be It Resolved that the 
undersigned union officers andmembers 
oppose any attempt by public authorities 
to authorize, promote or expand the role 


of prison labor into the sphere of work 
normally performed by civilian workers; 

And Be It Further Resolved that 
all work performed by prisoners of what- 
ever nature be voluntary and subject to 
all applicable laws regarding health, 
safety and wage scales, with the union 
concept of “prevailing wage” governing 
the setting of wages; 

And Be It Further Resolved that 
existing labor law be expanded to afford 
prisoners the right to collective bargain- 
ing and union representation as the best 
guarantee both of civilian jobs and the 
rights of prisoners themselves. 
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president of an AFSCME local in 
Rockford, 111. (The fact that these were 
all AFSCME officials is significant, be- 
cause this is the union that also 
represents the prison guards at Oak Park 
Heights.) 

Also agreeing to contact the war- 
den were representatives of a number of 
student and community organizations. 
Local newspapers in Milwaukee, Min- 
neapolis and Rockford, 111. reported on 
this labor support for the prisoners, as 
did a number of national publications. 

Following this effort, AJRC drew up 
a resolution, calling on the labor move- 
ment to support the right of 
prisoner-workers to organize unions 
and, if necessary, to carry on work stop- 
pages and strikes. That resolution, a 
copy of which accompanies this article, 
was then circulated among various union 
officials. It was also submitted as a for- 
mal resolution at last year’s conference 
of Labor Notes, an independent labor- 
oriented newspaper that each year 
draws hundreds of union activists to 
discuss ways to revitalize the union 
movement. 

While this effort was necessarily 
limited in scope and effect, it was an 
early attempt to raise the issue of rights 
for prisoner-workers within the orga- 
nized labor movement. As more and 
more prisoners are employed by private 
industry, the union movement is sure to 
pay increasing attention to this issue. 
Already the AFL-CIO is officially on 
record as supporting the right of prison- 
ers to be paid a “prevailing wage” for 
work performed for private for-profit 
corporations. 

Now the next step is for the union 
movement to support the right of pris- 
oners to organize to make that right a 
reality — by taking on the organizing 
of prisoner-workers into labor unions 
and supporting their right to strike. 

Comments, questions and sugges- 
tions on this effort may be directed 
to: A Job is a Right Campaign. PO 
Box 06053. Milwaukee, WI 53206. 
Phone/Fax: (414) 374-1034. Email: 
ajrc@execpc.com. ■ 

[Phil Wilayto is a member of the Ameri- 
can Federation of Musicians Local 8 
and Coordinator of A Job is a Right 
Campaign in Milwaukee Wisconsin.] 


Texas Prisoners Get 

T exas prisons have become a ref- 
uge for several doctors with 
troubled pasts. The Dallas Morning 
News identified eight physicians work- 
ing in state prisons after having been 
disciplined by medical review boards. 

The state of Michigan in June 1990 
revoked Dr. Robert A. Komer’s medical 
license for sexually abusing six patients. 
Komer did not contest allegations in 
sworn affidavits that he drugged several 
patients and then fondled them. Or that 
he instructed a woman with a personal- 
ity disorder to perform oral sex on him 
at the end of therapy sessions. 

Komer moved to Texas in 1990. was 
placed on probation by the Board of 
Medical Examiners, and ordered to un- 
dergo psychiatric treatment. He was also 
given a job as a psychiatrist for prison- 
ers at the state Pack and Ferguson prison 
units. 

Five of the other cited doctors are 
practicing with restrictions ordered by the 
Texas Board of Medical Examiners, with 


Second-Rate Doctors 

three others on probation as recently as 
1994, according to records obtained by 
newspaper reporters. 

Dr. Michael Warren, health care di- 
rector for the Texas prison system, said 
that with almost 140 doctors on staff, it 
is not unusual that some would have 
problems. 

Salaries of the eight cited doctors 
ranged from $111,000 to $130,000 an- 
nually, according to state records 
obtained by the newspaper under the 
Texas Public Information Act. 

Since prisoners have no choice in 
who their medical provider is. an incom- 
petent doctor could mean a death 
sentence, said Marta Glass, a nurse and 
prisoner’s advocate with Citizens United 
for the Rehabilitation of Errants (CURE). 

“I think the amount of tax money 
we’re paying to provide for these doc- 
tors dictates that we provide good 
medical care,” she said. ■ 

Source: Palestine Herald Press 


New Jersey Prison Guard Recruiting for KKK 


S tate and federal authorities 
launched an investigation in 
1996 to probe the extent of the Ku Klux 
Klan involvement at New Jersey’s Bay 
State Prison. On June 5, 1996, the New 
Jersey DOC fired Wayne Keller, 45, who 
was described by a newspaper as a "se- 
nior corrections officer,” for soliciting 
other guards to join the Klan. 

According to DOC documents cited 
by newspaper reporter Miles Jackson, 
Keller told DOC investigators that at 
least 40 prison guards at Bayside and 
Southern State Corrections Facility are 
members of the Klan. 

Bob McHugh, a NJ DOC spokesper- 
son, said those allegations were 
unsubstantiated. “‘There is no hard evi- 
dence at this point of Klan involvement 
beyond officer Keller, except for the other 
officer who said he was approached by 
Keller,” said McHugh. “But it’s a sad 
reality that in any organization, particu- 
larly one as large as ours, there is going 
to be inappropriate behavior.” 

Miriam F. Clark, an attorney for a 
group of black and female employees of 
the NJ DOC, said “'inappropriate behav- 
ior” that evokes the name of the KKK is 
not rare. 


In a 1993 complaint filed by the U.S. 
Department of Justice against the NJ 
DOC, several Klan-related incidents 
were identified. Clark said the complaint 
outlined several instances wherein Klan 
graffiti and photos of robed Klansmen 
had been posted in prominent places at 
state prisons. 

The lawsuit, filed on behalf of the 
NJ DOC employees, resulted in a $3.7 
million settlement by the state in 1996. 

A report issued by the state Office 
of Inmate Advocacy highlighted that 
DOC employees are not the only targets 
of racist prison guards. The report re- 
vealed that guards at the East Jersey State 
Prison engaged in a pattern of assaults 
and torture of black prisoners over a long 
period of time. 

The report also indicated that prison 
officials became so alarmed about guards 
wearing Confederate flags on their uni- 
forms that a regulation prohibiting the 
practice was instituted. ■ 

Source: Unidentified NJ Newspaper 
| Keep those clippings coming, but 
please indicate the name and date 
of the newspaper J 
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Update on Washington Money Seizure Suit 


I n the June, August and Decem- 
ber, 1996, issues of PLN we re- 
ported the history and developments in 
Wright v. Riveland , the Washington class 
action lawsuit challenging the legality 
of RCW 72.09.480, a state statute that 
allows the DOC to seize 35% of all funds 
sent to state prisoners. For more details 
on the origins and history of the litiga- 
tion refer to the PLN back issues. 

In November, 1996, the attorney 
generals office filed a motion to dismiss 
the lawsuit for failure to state a claim 
under Fed.R.Civ.P. 12(b)(6). In a stun- 
ning ruling, magistrate judge Kelley 
Arnold issued a Report and Recommen- 
dation (R&R) on December 31, 1996, 
which recommended the court dismiss 
all of the plaintiff class’s constitutional 
challenges to the statute. The magistrate 
ruled that no due process, equal protec- 
tion, ex post facto, bill of attainder, 
takings clause and excessive fines claims 
were stated in the complaint. The re- 
port also held that the double jeopardy- 
claim should be dismissed without preju- 
dice “to preserve the rare case where an 
individual inmate may be required to 
incur a grossly disproportionate share of 
the costs of incarceration and/or the vic- 
tims compensation fund.” This is 
internally inconsistent with the purpose 
of a motion to dismiss where either a 
claim is stated or it isn’t! The magis- 
trate recommended that the statutory 
claims, that RCW 72.09.480 violates fed- 
eral laws and the supremacy clause of 
the U. S. constitution by allowing the sei- 
zure of federally protected funds, not be 
dismissed. 

Both parties objected to district court 
judge Franklin Burgess who on April 9, 
1997, in a nine page ruling, adopted the 
R&R in its entirety and dismissed the 
constitutional claims. What makes this 
ruing so incredible is that the standard 
for dismissal under Fed.R.Civ.P. 1 2(b)(6) 
is very high. A court can consider only 
the allegations made in the complaint, 
must construe them in the light most fa- 
vorable to the plaintiff and assume them 
to be true and should dismiss the com- 
plaint only if the plaintiff is not entitled 
to relief under any conceivable legal 
theory or set of facts. As a practical 
matter, motions to dismiss are rarely if 
ever granted in cases filed by counsel 


by Paul Wright 

simply because the standard is so high. 
One Washington civil rights attorney 
who reviewed the rulings commented: 
“This is absolutely bizarre. It will be 
reversed as soon as it hits the ninth cir- 
cuit.” Both rulings are unpublished. See: 
Wrightv. Rive land, Case No. C95-5381FDB, 
U.S. district court in Tacoma, WA. 

On April 7, 1997. the Seattle Post 
Intelligencer ran a front page story “In- 
mates Fight a State Bite on Their 
Gifls-35% is Taken Off the Top of All 
Money They Are Sent.” The article re- 
ported that from May 20, 1996, when 
money first began being seized, through 
February, 1997, Washington’s 12.000 
plus prisoners had been sent about $3.1 
million in gifts. Of that amount, 
$156,398 was seized for a state crime 
victim’s fund; $313,753 was seized for 
non interest bearing prisoner savings 
accounts and $627,506 was seized to 
ostensibly pay the DOC’s operating costs. 
Since the DOC has a biannual budget of 
around $750 million, the money seized 
from prisoners’ gifts represents tess than 
one tenth of one percent of the DOC op- 
erating budget. 

In the 1997 legislative session. Rep- 
resentative John Koster (R-Monroe) 
introduced a bill that would eliminate the 
20% “cost of corrections” deduction on 
gifts under $100 a month received by 
prisoners. Koster introduced the bill af- 
ter prisoner’s families complained to him 
that the law was punishing families and 
constituted double taxation. The bill 
passed the Republican controlled house 
only to die in the state senate Human 
Services and Corrections Committee 
where only one committee member 
wanted to vote on it. Committee chair- 
woman Jeanine Long said “The 


consensus of the committee was that we 
don’t want to alter this,” as they had con- 
cluded the seizure statute ensured non 
working prisoners who receive monetary 
gifts pay the cost of their captivity. Ap- 
parently the committee members cared 
little about those prisoners too old or sick 
to have prison employment or the fact 
that, according to a legislative report, 
some 60% of Washington prisoners are 
idle at any given time due primarily to 
overcrowding. It does not appear there 
will be any legislative relief on this is- 
sue this year. Prisoners and their families 
should focus their lobbying efforts on the 
state senate to seek passage of represen- 
tative Koster s bill in the next legislative 
session. 

The next step in the litigation will 
be motions for summary judgment on the 
seizure of statutorily protected funds. 
The court has set a June 20, 1997, dis- 
covery deadline and a July 21, 1997 
summary judgment motion deadline in 
this case. Until the court rules on the 
statutory claims the plaintiffs cannot 
appeal dismissal of the constitutional 
claims. The argument on the statutory 
claims is that by not making any exemp- 
tions to the funds it seizes the statute is 
void on its face for violating the su- 
premacy clause of the U.S. constitution. 
The state is likely to argue that the DOC 
has administratively created exemptions 
on the funds it seizes. We will report 
the court’s ruling as soon as it is issued. 

Two state court class action suits, 
one on behalf of the prisoners and the 
other on behalf of the spouses of prison- 
ers, are being filed to challenge the 
legality of RCW 72.09.480 under the 
state constitution. Next month’s PLN 
will report details. ■ 


ATTENTION WASHINGTON PRISONERS 
As discussed in the accompanying article, the constitutional claims in the 35% lawsuit 
have been dismissed. As usual the attorney generals office is obstructing the discovery 
process. If you or anyone you know has had federal funds seized under RCW 72.09.480 (this 
includes veteran’s benefits, social security income, Native American benefits and settle- 
ments or judgments in federal civil rights litigation), then please contact the attorneys in the 
case and submit a copy of your accounting statement showing the money seizure and let 
them know what the source of the money was. They can also send you a form affidavit to fill 
out. This does not include or affect money sent from friends or family, only federally pro- 
tected funds are relevant at this point in the proceedings. 

With a July 21, 1997, summary judgment deadline, time is of the essence. So if you 
have information on this issue please submit it promptly to: Sirianni & Youtz, Attn: 35% 
Litigation, 1601 Fifth Ave. 1700 Westlake Center, Seattle, WA 98101-1625. 
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Democracy, Racism and Disenfranchisement 


O ne in seven black men are cur- 
rently or permanently pre- 
vented from voting because they are 
imprisoned or are ex-felons, according 
to a report released in January, 1997, by 
the Sentencing Project in Washington 
DC. 

There are an estimated 10.4 million 
voting age black men in the U.S. An 
estimated 1 .46 million have lost the right 
to vote. Of this disenfranchised group, 
950,000 are ineligible to vote because 
they are in prison or on probation or 
parole. Another 510,000 are perma- 
nently barred in the 13 states that revoke 
the right to vote for life for most con- 
victed felons. 

Forty-six states prohibit felons from 
voting while jailed. Only Maine, Mas- 
sachusetts, Utah and Vermont allow 
prisoners to vote. Thirty-one states bar 
felons from voting w hile they are on pro- 
bation or parole. The thirteen states that 
permanently deprive the right to vote 
from virtually all felons are Alabama, 
Arizona. Delaware, Florida, Iowa, Ken- 
tucky, Maryland, Mississippi, Nevada. 
New Mexico, Tennessee, Virginia and 
Wyoming. 

“These figures are truly shocking,” 
said Barbara Wright, director of the vot- 
ing rights project at the Lawyers 
Committee for Civil Rights. “Voting is 
what makes you a citizen. It’s tragic to 
contemplate the creation of an entire 
class of native-born non-citizens. This 
seems to be almost an inevitable conse- 
quence of the tremendous increases in 
the incarceration of African-American 
men.” 

The study also noted an increase in 
the disparity between blacks and whites 
in imprisonment rates. In 1988 blacks 
were 6.88 times more likely to face im- 
prisonment than whites. That disparity 
increased to 7.66 times in 1994. Blacks 
make up 5 1 percent of the 1.1 million 
state and federal prisoners, the study 
said, while comprising only 14 percent 
of the nation’s population. 

“You have a prison system where 
black men are back in servitude, along 
with an economy where blacks are in low 
paying jobs,” said David Bositis, a po- 
litical analyst at the Joint Center for 
Political and Economic Studies. “So it 
all ends up in the minds of black Ameri- 


cans that the system is basically 
rigged to diminish their political 
power and recreate the plantation sys- 
tem with prisons.” 

The Sentencing Project is a well re- 
garded nonprofit organization headed by 
PLN subscriber Marc Mauer. In earlier 
work, the Sentencing Project reported 
that one in three black men in their twen- 
ties were under control of the criminal 
justice system on any given day, either 
in prison or in jail or on probation or pa- 
role. 

In the May ’94 issue of PLN we re- 
printed Andrew Shapiro’s article, 
“Challenging Criminal Disenfranchise- 
ment Under the Voting Rights Act: A 
New Strategy.” In the January and De- 
cember ’96 issues of PLN , we reported 
on Baker v. Cuomo , 58 F.3d 814 (2nd 


Prison Connections is a 12 page 
quarterly “newsletter of prison activism 
in New' England.” Each issue reports 
news and information relating to prison 
issues in the New England states. Re- 
cent issues have discussed jail conditions, 
education cutbacks, rallies protesting 
DOC policies in MA, the lack of DOC 
accountability, litigation updates and 
more. Each issue also has articles in 
Spanish. Subscriptions are $5 a year 
for individuals: $10 for institutions. 
Write: Western MA Prison Issues 
Group, P.O. Box 9606, N. Amherst, 
MA 01059-9606 

Prisoners’ Assistance Directory is 
a 64 page directory published by the 
ACLU’s National Prison Project, now in 
its 11th edition. The directory lists at- 
torneys, publications, groups and 
organizations which are involved in 
prison litigation, civil rights and crimi- 
nal justice issues on a state by state and 
national basis. The directory is highly 
recommended for libraries and groups 
involved in prison issues. The NPP does 
not recommend the directory for indi- 
vidual prisoners who can likely use only 
a few of the listings. Cost is $30. Con- 
tact: NPP, 1875 Connecticut Ave. NW 
Suite 410, Washington DC 20009. (202) 
234-4890. 


Cir. 1995) and Baker v. Pataki, 85 F.3d 
917 (2nd Cir : 1996)(en banc) which 
were about NY prisoners challenging 
racial disenfranchisement. The Sentenc- 
ing Project report covered in this article 
will be extremely useful to anyone liti- 
gating this issue. 

Copies of the report, “Intended and 
Unintended Consequences: State Racial 
Disparities in Imprisonment’ ”(25 pages, 
Jan ’97) are available for $8 each from: 
The Sentencing Project; 918 F Street, 
Suite 501; Washington. DC 20004. Also 
available for $8 are: “Truths, Half- 
Truths. and Ties: Myths and Realities 
About Crime and Punishment.” (1996), 
and “Young Black Americans and the 
Criminal Justice System: Five Years 
Later” (1995). ■ 


Against All Odds is the bi-monthly 
newsletter of Ohio Cure. Each 8 page 
issue is filled with news affecting Ohio 
prisoners. Recent issues have focused 
on problems with the state parole board, 
riot settlements and local news. Aimed 
solely at Ohio prisoners and their 
families the newsletter is a good 
model for other states to follow. Sub- 
scriptions are $2 a year for prisoners; 
$10 for individuals. Write: Cure 
Ohio, P.O. Box 218272, Columbus. 
OH 43221. 

Doubletime is the quarterly maga- 
zine of the National Clearinghouse for 
the Defense of Battered Women 
(NCDBW). Each issue is filled with in- 
formation by and about battered women 
in prison, including articles, poems and 
resources. The group offers extensive 
resources for battered women them- 
selves, as well as their advocates and 
attorneys. This includes a 400 page book 
“When Battered Women are Charged 
with Crimes: a Resource Manual for 
Defense Attorneys and Expert Wit- 
nesses,” for only $45. Subscriptions to 
the magazine are free to women prison- 
ers and $35 a year for everyone else. 
Contact: NCDBW, 125 S. 9th St.. Suite 
302. Philadelphia. PA 19107. (215)351- 
0010 . ■ 
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Illinois DOC Phone System Upheld 


A federal district court in Illinois 
leld that the phone system used 
in the Illinois DOC does not violate the 
first amendment. Four Illinois state pris- 
oners at the Western Illinois Correctional 
Center (WICC) filed suit against several 
prison officials and AT&T claiming the 
prison phone system violated their first 
amendment rights. 

Prior to November, 1994, Illinois 
prisoners could place operator assisted 
collect calls anywhere in the United 
States. The prisoners did not have to pro- 
vide prison officials with the names or 
phone numbers of the people they were 
calling. In November, 1994, the prison 
began using a new collect call phone 
system. 

The new system allows prisoners to 
access the phones through a Personal 
Identification Number (PIN). Prisoners 
must provide their keepers with a list of 
up to 30 people they wish to call; the list 
can be amended on a weekly basis. The 
prisoner must provide prison officials 
the callee’s name, phone number, 
address and relationship to the pris- 
oner. The amendment takes two days 
to complete and collect calls can be 
placed to anyone on the list. All calls 
are monitored and recorded. If a pris- 
oner identifies a number as that of 
an attorney, the prison officials acti- 
vate software which they claim 
ensures that calls to that number are 
not recorded. The software automatically 
cuts off phone calls where any attempt 
is made to use three way calling. Both 
the prison system and AT&T block calls 
on their own initiative or on the callee’s 
request. 

In their suit the plaintiffs claimed 
they had not been able to contact their 
attorneys, relatives had not accepted 
their phones calls and people they 
wanted to call did not want their per- 
sonal information released to prison 
officials. On the defendants’ motion 
for summary judgment the court held 
that the new phone system did not 
violate the plaintiffs’ first amend- 
ment right to association or their 
right of access to the courts. The 
court noted that this case had not 
been certified as a class action suit 
and it had declined to appoint coun- 
sel. The main problem in this case was 


that the prisoners lacked standing to 
litigate most of the claims and, as 
explained below, should not have 
filed the suit to begin with. 

The court began its analysis by not- 
ing prisoners are not entitled to the long 
distance carrier of their choice and the 
fact that they preferred the old phone 
system did not implicate constitu- 
tional issues. "The federal courts 
have accordingly held that prison 
inmates retain their First Amend- 
ment rights to communicate with 
family and friends, including reason- 
able access to the telephone. 
Unreasonable restrictions on prison- 
ers’ telephone access may violate the 
First and Fourteenth Amendment. 
Tucker v. Randall, 948 F.2d 388, 391 (7th 
Cir. 1991). Denial of attorney telephone 
calls, furthermore, would run afoul of the 
Sixth Amendment.” 

The court cites numerous prison 
phone cases which generally hold that 
prisoners have no right to unlimited 
phone use. "The exact nature of tele- 
phone service to be provided to inmates 
is generally to be determined by prison 
administrators, 'subject to court scrutiny 
for unreasonable restrictions....’ Moni- 
toring of inmate telephone calls is 
acceptable because of legitimate concerns 
regarding prison security.” The court 
held that as a matter of law the phone 
system in place at WIGG was not "un- 
reasonable” and was legitimately 
related to prison security. The court 
gave short shrift to one of the 
plaintiff’s objection to the PIN num- 
ber on "religious grounds,” he 
claimed he associated a PIN with "the 
mark of the beast.” The court dryly noted 
that PINs are a part of modern life and 
that prisoners already have prison ID 
numbers. 

Addressing the privacy issue, the 
court held that it was the outside people 
whose information was being released 
who needed to challenge the matter. Be- 
cause such information was already 
required of prison visitors the court 
found no reason to distinguish be- 
tween calls and visits. The court 
upheld the requirement that numbers 
called appear on a prisoner’s phone 
list. The court held these prisoners 
lacked standing to sue over problems 


obtaining refunds for aborted phone 
calls, the persons paying the phone bill 
need to file suit on this. The court held 
that even if it had not upheld the phone 
system, the defendants would still be 
entitled to qualified immunity from 
money damages. Given the complex- 
ity of telecommunications law this 
type of suit is best brought by coun 
sel. As a practical matter, prisoners 
will usually lack standing to sue on 
phone issues because they do not pay 
the phone bills and will have a hard 
time showing damages. See: Carter 
v. O ' Sullivan , 924 F. Supp. 903 (CD 
IL 1996). ■ 


Moors Settle 
with Indiana DOC 

A s a result of more than 1 5 years 
of struggle and litigation, the 
Moorish Science Temple and the Indi 
ana Department of Corrections entered 
into a settlement agreement stem 
ming from a suit filed by Granville 
Radford-Bey and Spencer Caldwell 
Bey. 

On August 30, 1996, the Moors at 
Plainfield Correctional Facility were 
allowed to hold their first official 
Sunday School and Holy Day Ser 
vices with Bro. R. Love-El opening 
the meeting; As a result of thi: 
settlement, the IDOC has until Feb 
ruary, 1997, to implement the terms 
of this agreement for the entire gen- 
eral population of IDOC where a 
sufficient number of members have re- 
quested services and where other 
equivalent groups are provided for their 
religious meetings. 

Any prisoners within the IDOC who 
wish to receive a copy of the settlement, 
entitled Radford-El v. IDOC, No. 
IP94-1794-C-T/G, may obtain a copy 
upon written request accompanied 
with three stamps for postage by con- 
tacting: 

Kenneth J. Falk 
Indiana Civil Liberties Union 
1031 East Washington 
Indianapolis, IN 46202-3952. ■ 
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7th Circuit Questions ADA Applicability to Prisons 


T he court of appeals for the sev- 
enth circuit issued its first rul- 
ing on the applicability of the Americans 
with Disabilities Act (ADA) to prison- 
ers. In doing so it held that claims of 
incompetent medical treatment are not 
cognizable under the ADA. It also held 
a district court must notify pro se liti- 
gants of the failure to respond to 
defendants’ motion for summary judg- 
ment before dismissing the case. This is 
only the third circuit court ruling to ex- 
plore the applicability of the ADA to 
prisons. The others are Torcasiov. Murray. 
57 F.3d 1340 (4th Cir. 1995) [PLN Mar. 
’95] and Duffy v. Riveland, 98 F.3d 447 
(9th Cir. 1997) [PLN Jan. ’97], 

Ronald Bryant is an Illinois state 
prisoner who suffers from paraplegia 
which causes leg spasms. After being 
denied bed rails his leg spasms caused 
him to fall out of bed and injure him- 
self. After a leg operation he was denied 
pain medication. He filed suit claiming 
his rights were violated under the eighth 
amendment and the ADA, 42 U.S.C. 
12101. The district court granted the 
defendants summary judgment based on 
affidavits from medical practitioners to 
the effect that Bryant had received ad- 
equate medical care. The appeals court 
reversed and remanded the eighth 
amendment claim. “In basing his deci- 
sion on the affidavit and deposition when 
he did, the district judge jumped the gun, 
in violation of the rule of Lewis v. 
Faulkner , 689 F.2d 100 (7th Cir. 1982). 
that an unrepresented party must be no- 
tified of the consequences of failing to 
respond to evidence presented in sup- 
port of his opponent’s motion for 
summary judgment with evidence of his 
own; must be told, in short, that he can- 
not rest on his pleadings.” The court held 
this was not harmless error and reversed 
for further proceedings. 

In considering the ADA claim the 
court gave an analysis which ignores 
recent Department of Justice regulations 
to the eflFect that it does apply to prisons 
[PLN. March, 1996] and noted there was 
no express inclusion of prisons and jails 
in the ADA’s definition of “public en- 
tity” to which it applies. “A total 
exclusion would mean that the states had 
no duty to avoid discriminating against, 
and no duty to accommodate the reason- 
able needs of persons who wanted to 
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work as correctional officers, lawyers 
who had clients in jail or prison whom 
they wanted to visit or, as in Pack v. Ar- 
kansas Valley Correctional Facility. 8994 
P.2d 34, 39 (Colo.App. 1995), other visi- 
tors. 

“Even if such persons are protected, 
however, which we need not decide (for 
Congress may not have wanted to bur- 
den the states with the potentially 
enormous costs of making their prisons 
fully accessible to disabled visitors and 
employees), it would not necessarily fol- 
low that prisons or jails that offer 
educational or vocational programs for 
prisoners must redesign their programs 
to accommodate the needs of disabled 
prisoners. It is very far from clear that 
prisoners should be considered ‘qualified 
individual [s]’ within the meaning of the 
Act. Could Congress have really intended 
disabled prisoners to be mainstreamed 
into an already highly restricted prison 
society? ....There are formidable practi- 
cal objections to burdening prisons with 
having to comply with the onerous re- 
quirements of the Act, especially when 
we reflect that alcoholism and other 
forms of addiction are disabilities within 
the meaning of the Act and afflict a sub- 
stantial proportion of the prison 
population.” 

The court cites numerous cases that 
on their face do not exclude prisoners 
from their coverage but which the courts 
have held do not include them. “Judge- 
made exceptions to laws of general 
applicability are justified to avoid absur- 
dity. . . And an exception to the Americans 
with Disabilities Act for prisoners, though 
not express, may have textual foundation n 
the term ‘qualified individual. ’ 

“Even if there were (as we doubt) 
some domain of applicability of the Act 
to prisoners, the Act would not be vio- 
lated by a prison’s simply failing to attend 
to the medical needs of its disabled pris- 
oners. No discrimination is alleged; 
Bryant was not treated worse because he 
was disabled. His complaint is that he 
was not given special accommodation. . . . 
The ADA does not create a remedy for 
medical malpractice.” 

The court held that based on this 
standard Bryant had failed to state a 
claim under the ADA. Thus, the claim 
was properly dismissed by the district 
court. The court held that prisoners com- 


plaining of medical neglect or malprac- 
tice must avail themselves of state court 
remedies. “Even apart from the prison 
setting it would be extremely odd to sup- 
pose that disabled persons whose 
disability is treated negligently have a 
federal malpractice claim by virtue of the 
Americans with Disabilities Act, 
whereas a sick or injured but not disabled 
person,... must be content with the rem- 
edy that the state law of medical 
malpractice provides.” See: Bryant v. 
Madigan. 84 F.3d 246 (7th Cir. 1996). 

In a second ruling, the appeals court 
denied the defendants’ petition for a re- 
hearing. In their petition the defendants 
presented an affidavit from a district 
court clerk stating the Lewis notice had 
been sent to Bryant but was omitted from 
the appellate record. The appeals court 
was not impressed, noting that there was 
no mention of the notice in the district 
court record either. 

The court held that even if the no- 
tice was sent, its prior ruling would stand 
because the notice was not informative. 
The notice did not tell Bryant that fail- 
ure to respond to the defendants’ 
summary judgment motion might result 
in dismissal. “The entire purpose of 
Lewis v. Faulkner is to warn an 
unrepresented party (and in Bryant’s 
case, the unrepresented party was clearly 
a legally unsophisticated party, as well) 
of the consequences of failing to respond 
with affidavits, or other evidence, as dis- 
tinct from argument. These notices don’t 
do that.... Mere citation of Lewis is not 
enough, since an unrepresented party, 
especially as in this case a prisoner, can- 
not be assumed to have the knowledge 
required to look up a case and read it 
with comprehension.” 

The court expressed its concern with 
the vagueness of the notice as well as 
the clerk’s statement that such notices 
would not be included in the appellate 
record unless directed by the appeals 
court. The court noted that in a 1987 
order, 7th Cir.R. 10(a), such notices are 
specifically ordered to be part of the 
record. “It is essential that the Lewis v. 
Faulkner notices be included in the ap- 
pellate record, since unless they are sent 
to unrepresented parties the grant of 
summary judgment to their opponents 
maybe invalid.” See: Bryant v. Madigan , 
91 F.3d 994 (7th Cir. 1996). ■ 
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Disciplinary Finding Must Be Supported by Reliable Evidence 

t: 


"’he court of appeals for the sev- 
enth circuit held that while only 
“some evidence” is required to uphold a 
finding of guilt in a prison disciplinary 
hearing, that evidence must be reliable. 
Michael Meeks is an Indiana state pris- 
oner who was infracted for allegedly 
smoking marijuana. After a urinalysis 
test that prison officials claimed was 
positive for marijuana he was infracted. 
Meeks contended that the urine sample 
was not his because there was another 
prisoner with the same name at the 
prison and they had been confused in the 
past. He was found guilty and deprived 
of good time credits. Meeks then filed a 
habeas corpus petition in federal court 
challenging the loss of good time and 
the court denied the petition. The appeals 
court reversed and remanded with in- 
structions to the court to grant the 
petition. 

Both parties agreed that Indiana 
state prisoners have a protected liberty 
interest in earned good-time credits and 
in credit earning class, and that the state 
may not deprive prisoners of good-time 
credits without following constitutionally 
adequate procedures to insure that the 
credits are not arbitrarily rescinded. See: 
Wolff v. McDonald, 418 US 539, 94 S.Ct. 
2963 (1974). The loss of good time cred- 
its must be supported by some reliable 
evidence in the record. 

The court discussed how this stan- 
dard applies when a prisoner produces 
exculpatory evidence at the disciplinary 
hearing. “Although we do not consider 
exculpatory evidence merely because it 
could have supported a different result 
from that reached by the board, we must 
nevertheless satisfy ourselves that the 
evidence the board did rely on presented 
‘sufficient indicia of reliability’ to per- 
mit us to conclude that its decision to 
revoke an inmate’s good-time credits was 
not arbitrary. . . . Moreover, where a prison 
inmate produces exculpatory evidence 
that directly undermines the reliability 
of the evidence in the record pointing to 
his guilt, he is ‘entitled to an explana- 
tion of why the [disciplinary board] 
disregarded the exculpatory evidence 
and refused to find it persuasive.’” 

In this case Meeks pointed to the fact 
that the urinalysis report contained an- 
other prisoner’s DOC number and did 


not have his initials on it. While the re- 
port had his name on it, Meeks 
established he was not the only Michael 
Meeks at the Westville prison at that time 
and he had been confused with the other 
Meeks in the past. Meeks did not chal- 
lenge the lab results of the urine sample, 
he challenged the fact that the urine 
sample was not his. The disciplinary 
board gave no reason why it disregarded 
Meeks explanation. “...Corroborating 
evidence that would tend to show that 
the report constitutes reliable evidence 
of Meeks’ guilt is simply missing. Thus, 
in light of the discrepancy in the identi- 
fying information on the face of the 
toxicology report, and the fact that no 


explanation for that discrepancy has been 
offered, we conclude that the report lacks 
sufficient indicia of reliability to support 
the CAB's decision. Meeks was there- 
fore deprived of his good-time credits 
and demoted in earning class in viola- 
tion of his right to due process.” 

The court also rejected Meeks’ ar- 
gument that the double jeopardy clause 
bars successive disciplinary hearings 
where the prisoner is acquitted at the first 
one. In reaching its conclusion the court 
relied on cases which held that double 
jeopardy does not apply in cases where a 
prisoner is infracted, found guilty and 
later charged in court. See: Meeks v. 
Walsh, 81 F.3d 717 (7th Cir. 1996). ■ 


T! 


Qualified Immunity for Infraction Suit 


'he court of appeals for the 
eighth circuit held that a dis- 
trict court erred when it found prison 
officials liable and awarded a prisoner 
damages after the court found no evi- 
dence supported a disciplinary 
committee’s finding of guilt. The court 
also held that prisoners challenging dis- 
ciplinary hearing results can file suit 
under § 1983 and need not exhaust state 
court remedies through habeas corpus 
procedures. Readers wilt note that this 
finding directly conflicts with Sheldon 
v. Edwards, 83 F.3d 231 (8th Cir. 1996), 
[PLN. Vol.8, No. 4 ]. This issue is pend- 
ing review by the US Supreme Court in 
Edwards v. Balisok. [See PLN, Vol. 
7. No. 7.] 

Lee Moorman is an Iowa state pris- 
oner serving a sentence for armed 
robbery. A prison guard overheard 
Moorman discussing plans with another 
prisoner to acquire a handgun after his 
release. The guard infracted Moorman 
for violating prison rules that prohibit 
prisoners from engaging in conduct that 
is a felony under state or federal law. 
Moorman was found guilty of “attempt- 
ing” to possess a firearm as a convicted 
felon. He lost 16 days of good time, spent 
15 days in segregation and 107 days on 
disciplinary detention. He was later pa- 
roled in 1990. Moorman initially filed a 
state court post conviction action which 
was dismissed as moot because he had 
been released from prison. Moorman 
then filed suit in federal court contend- 


ing his due process rights w ere violated 
because no evidence supported the find- 
ing of guilt. The district court agreed and 
awarded him $3,602.55 in damages for 
lost wages and time spent in segregation. 
Prison officials appealed contending they 
were entitled to qualified immunity. 

The court held that under Sandin v. 
Connor, 115 S.Ct. 2293 (1995) 
Moorman could only seek relief for the 
loss of his good time credits, the disci- 
plinary segregation claims were not 
subject to due process. [Editors’ Note: 
While Sandin held that due process is 
implicated only when a prisoner is sub- 
jected to a “significant and atypical” 
deprivation, such as the loss of good 
time; disciplinary segregation that results 
in addition to the loss of good time 
should be compensable as damages trace- 
able to the deprivation of due process. 
The court in this case did not discuss this 
matter.] The court discussed Iowa’s good 
time scheme and held “given its highly 
discretionary nature, it is unclear that 
Iowa’s statutory scheme creates a liberty 
interest in good time.” The court found 
that, contrary to Sheldon, Moorman 
could bring this suit as a § 1983 action 
for money damages rather than as a fed- 
eral habeas action. The court noted that 
Heck v. Humphrey, 114 S.Ct. 2364 
(1994) specifically distinguished Wolff v. 
McDonnell, 418 US 539, 94 S.Ct. 2963 
(1974) as a proper section 1983 action 
where the prisoner sought money dam- 
ages for the use of the wrong procedure, 
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not restoration of the lost good time cred- 
its. 

The district court held that there was 
no evidence in the record that Moorman 
had violated the rule in question by de- 
ciding that the conduct could not 
constitute an “attempt.” The appeals 
court held the defendants were entitled 
to qualified immunity. “The proper 
analysis was not whether there was 
some evidence' of a rules violation, 
which goes to whether there is a suffi- 
cient quantum of evidence for the 
disciplinary committee to find that the 
prisoner actually committed the conduct 
of which he [sic] accused. . . . Rather, the 
question presented is whether the com- 
mittee was justified in finding that the 
conduct in question, which was amply 
supported by the evidence, constituted a 
violation of the rules. To decide this is- 
sue, we look to the officials’ 
interpretation and application of the 
prison rules.” 

“Where there is no clearly estab- 
lished judicial interpretation to the 
contrary, we defer to prison officials’ in- 
terpretation and application of their rules 
to the facts so long as that interpretation 
and application is not objectively unrea- 
sonable.” In this case the district court 
held there was no “attempt” or “plan” 
because no overt act was taken (the court 
ignored the fact that the “plan” required 
Moorman be released from prison first, 
when he would, presumably, no longer 
be subject to prison rules). In Freitas v. 
Auger , 837 F.2d 806 (8th Cir. 1988) the 
court held that prisoners could not be 
punished for merely talking about an 
escape. "The district court, after some 
analysis, decided that the conduct in this 
case did not amount to a ‘plan’ because 
there was no overt act. Whether it is the 
district court’s or the prison officials' 
determination (as to what constitutes a 
‘plan’) that is ultimately found to be cor- 
rect, the question is certainly arguable 
and open to debate. Freitas does not set 
out clearly established guidelines as to 
which verbal exchanges amount to 
‘plans’ and which amount to mere talk, 
nor does it indicate verbal exchanges 
alone may never be ‘plans. ’ Thus, there 
was no established judicial interpreta- 
tion of ‘plan’ which was patently 
contrary to the officials’ application in 
this case.” The court held the defendants 
were entitled to qualified immunity and 


reversed and remanded with instructions 
to grant the defendants judgment. 

The court held the action was rea- 
sonably related to maintaining order and 
security in the prison but did not discuss 
how this applied to a scenario which, 
even if it did constitute a “plan,” would 
not take place until after Moorman had 
been released from prison and was no 


longer in the institution. Likewise the 
court did not discuss alternative theories 
of liability, such as whether Moorman 
was given adequate notice that his con- 
duct might violate prison rules for which 
he would be punished. See: Moorman 
v. Tha lacker, 83 F.3d 970 (8th Cir. 
1996). ■ 


No Care for STD Violates Eighth Amendment 


A federal district court in Texas 

/xheld that a jail prisoner had 
stated a claim for violation of his eighth 
amendment right to medical treatment 
when he was not provided with medical 
treatment for a Sexually Transmitted 
Disease (STD) he had sought treatment 
for. Thaddeus Jolly was arrested and 
taken to the Harris County (Houston) jail 
in Texas. Shortly thereafter he noticed a 
pus-like discharge oozing from his pe- 
nis. Beginning in October, 1991, Jolly 
sought medical treatment. Despite see- 
ing the jail’s STD counselor, who was 
not a licensed physician, he received no 
treatment for his condition. The counse- 
lor claimed blood tests revealed he was 
healthy. Despite continued requests for 
treatment, none was provided. During 
this period Jolly experienced urinary tract 
problems, pain, discharges and testicle 
decay. After a court order was obtained 
Jolly was seen by the jail doctor who 
made no diagnosis. After a second court 
order was obtained. Jolly was seen by a 
urologist who claimed he was fine. In 
February. 1993, Jolly was transferred to 
the Texas DOC where he was seen by 
a doctor, diagnosed with chlamydia 
and treated. Jolly filed suit against 
the jail doctor, STD counselor and 
urologist. 

As a result of the delay in treatment 
Jolly experienced urinary and testicular 
problems and a prison doctor informed 
him he would likely have permanent 
bladder and testicular problems and ste- 
rility. Jolly claimed the lack of treatment 
violated his eighth amendment right to 
medical treatment along with Texas state 
laws on medical negligence. The jail de- 
fendants filed a motion to dismiss for 
failure to sate a claim, which the court 
largely denied. 

The court noted prisoners have a 
well established right to treatment of their 


serious medical conditions. See: Estelle 
v. Gamble , 429 US 97, 97 S.Ct. 285 
(1976). The court noted that a different 
standard applied from the time Jolly 
was a pretrial detainee to when he be- 
came a convicted felon. Unconvicted 
detainees are entitled to medical care 
under the fourteenth amendment and 
cannot be punished, while convicts 
are entitled to medical care under the 
eighth amendment and can be pun- 
ished so long as it is not cruel and 
unusual. The court resolved that differ- 
ence in this case by holding that 
“decisions dealing with claims of inad- 
equate medical care brought by convicted 
prisoners are equally applicable to claims 
brought by pretrial detainees.” The court 
cites numerous cases dealing with medi- 
cal indifference. The court held that 
Jolly had pled sufficient facts from 
which a jury could find that jail offi- 
cials were deliberately indifferent to 
his serious medical needs. The court 
held that the defendants would not 
be entitled to qualified immunity for 
their actions if Jolly’s claims were ac- 
curate. 

The court also discussed Jolly’s neg- 
ligence claims under Texas state law. 
Readers will note this is a different, lesser 
standard, than one brought under the 
eighth amendment. A federal constitu- 
tional claims requires more than just 
negligence. In this case Jolly noted 
the jail physician owed him a duty of 
medical care and that duty was 
breached when he was not provided 
with medical care over a lengthy pe- 
riod. The jail doctor was not entitled 
to official immunity under Texas state 
law because his duties as a doctor were 
ministerial (i.e. he had to perform them) 
and not discretionary. See: Jollvv. Klein, 
923 F. Supp. 931 (SD TX 1996). ■ 
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$1.65 Million Jury Verdict 
in Cell Assignment Case Affirmed 


T he court of appeals for the sev- 
enth circuit affirmed a jury ver- 
dict against prison official defendants 
finding that they were deliberately in- 
dilferent to a prisoner ’s safety by leaving 
him in a cell with a mentally ill prisoner 
who later tried to kill him. In doing so, 
the court clarified prior decisions that in 
order to prevail on a failure to protect 
claim, a prisoner plaintiff need show only 
that the defendants knew there was a risk 
of harm to the plaintiff, not that they in- 
tended harm to occur. 

Arzel Haley was an Illinois state 
prisoner in Menard when he was double 
celled with Kim Wilborn. By all ac- 
counts Wilborn suffered from severe 
mental illness and had a history of ar- 
son. Haley made repeated requests to 
prison officials seeking a different cell 
assignment but no action was taken by- 
prison officials. After Wilborn requested 
protective custody, prison staff dead- 
locked him in his cell with Haley 
pending his transfer. While locked in 
the cell with Haley, Wilborn set the cell 
on fire and repeatedly tried to kill Haley. 
Guards were unable to open the cell for 
at least thirty minutes after the fire be- 
gan. Eventually the cell was opened, 
Haley was rescued and the fire extin- 
guished, primarily by other prisoners, 
not guards. Wilborn died in the fire 
and Haley suffered extensive burns 
over most of his body. 

Haley filed suit claiming that prison 
officials were deliberately indifferent 
to his personal safety, a right guar- 
anteed by the eighth amendment, 
when they refused to move him out 
of Wilborn’s cell. The case went to 
trial and a jury found that several prison 
officials had been aware of the danger 
faced by Haley but did nothing to pro- 
tect him. The jury returned a verdict of 
$1 .65 million in compensatory damages 
against the defendants; no punitive dam- 
ages were awarded. The defendants 
appealed the verdict and the appeals 
court affirmed the verdict in its en- 
tirety. 

The appeals court gave an extensive 
and detailed summary of the facts estab- 
lished at trial, including the numerous 


instances where the defendants (many of 
whom were later promoted) “told differ- 
ent stories,” as the court diplomatically 
put it. 

In affirming the verdict the court 
noted that prison officials can be held 
liable for an eighth amendment viola- 
tion if they are aware of a serious danger 
to the prisoner’s safety and they take no 
steps to abate it. See: Farmer v. Brennan , 
114 S.ct. 1970(1994). “Thus, Haley did 
not have improve that any of the defen- 
dants intended that Wilborn harm him 
or that they actually believed that 
Wilborn would harm him. It is enough 
for Haley to show that the defendants 
actually knew of a substantial risk 
that Wilborn would harm him. To 
the extent that any language in our 
prior cases may have suggested that 
a plaintiff inmate making a deliber- 
ate indifference claim must establish 
that prison officials intended the harm 
that ultimately transpired, those 
statements do not accurately state the 
law in this circuit post Farmer v. 
Brennan .” 

Applying that legal standard, the 
court held that the jury properly found 
the defendants were deliberately indif- 
ferent to Haley’s safety. These facts 
included one prison lieutenant “whose 
behavior appears to constitute a para- 
digm case of deliberate indifference.” A 
Lt. McKee went to the cell the day it was 
set alight, heard Haley express his con- 
cern about his safety and listened to 
Wilborn threaten to burn the cell. 
“Deliberate indifference can hardly 
be more succinctly demonstrated than 
by McKee’s words as he left that 
night: ‘Well, go ahead you nigger, burn 
your black asses. You’ve got to be in 
there.’” 

The court upheld liability against 
the prison warden and unit sergeant who 
were repeatedly told of the situation by 
Haley and who did nothing. The court 
held that the jury properly found that 
"repeatedly stating that he would ‘see 
what he could do' and check into the 
situation,’ without ever doing anything, 
was not an acceptable response to the 
substantial risk of harm to Haley that the 


jury determined [warden] Gross per- 
ceived.” 

The court rejected the defendants’ 
claim that the jury instructions were in 
anyway" erroneous. The court also re- 
jected the defenses’ objection to Haley’s 
use of an expert witness who testified on 
the proper response to certain prison situ- 
ations. The court held the district court 
did not abuse its discretion in admitting 
photos of the charred cell and the sever- 
ity and extent of Haley’s injuries. 

Lastly, the court held the defendants 
were not entitled to qualified immunity 
from money damages because the law on 
prisoners’ right to personal safety was 
well established. See: Haley v. Gross , 
86 F.3d 630 (7th Cir. 1996). ■ 


Racial Rioting Erupts in 
L.A. Jail 

T wo days of bloody fighting be- 
tween black and Latino prison- 
ers at Los Angeles County jails left 200 
injured, 188 with serious wounds and 26 
with minor scraps and bruises. Three 
deputies were also hurt in the eight 
incidents at the Pitchess Detention 
Center facilities in Saugus, Novem- 
ber 21. 1996. 

Sheriff’s spokesman. Bill Martin, 
said, “The entire situation appears to 
have been precipitated by a slight alter- 
cation that occurred earlier. As a 
consequence, we were able to determine 
these were planned.” The maximum and 
medium facilities were placed on 
lockdown status. 

Deputies used batons, rubber bullets, 
pellet grenades, and pepper spray to 
subdue 43 prisoners late in the after- 
noon of the first day of rioting. The 
8,000 man complex has a history of 
racial unrest between blacks and 
Latinos and most of the incidents in 
the two days of rioting were confined 
to these groups, although one fight broke 
out between blacks and Asians. More 
than 100 additional deputies had to be 
put on standby. ■ 
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Reader Mail 


Mental Unhealth 
and Prisons 

Thanks for publishing information 
about mental health issues and prison- 
ers. We expect to see a major increase 
in forensic [mentally ill] prisoners as we 
roll into the future and close down more 
state hospitals while simultaneously 
underfunding community resources for 
the mentally disabled. 

As they say, “shit happens’’ and in 
our increasing desire to punish wrong- 
doers, more and more persons are 
transinstitutionalized. Putting aside 
class and race issues for a moment, it is 
not enough that we filled the jails with 
people whose problems are largely tied 
into patterns of substance abuse and we 
do not provide any substance abuse treat- 
ment, but we will also re-incarcerate the 
mentally ill in ever increasing numbers. 

However this time, treatment will 
consist of medicating a person into be- 
ing a drooler. Submit to medication or 
remain in your cell, that is the reality of 
most folks, and how the DOCs get 
around forced medication restrictions, 
something they have been blocked from 
doing, in large part, in most state hospi- 
tals. 

By the way, how many people are 
locked down in “super-max” places and 
classified as level 5 [who] also have a 
major psychiatric diagnosis? How did 
they get there? Ever think that maybe 
their behavior, as charged, was consis- 
tent with their diagnosis? Do you think 
that being locked in 24 x 7 is good for 
their mental recovery, I mean, is social 
isolation beneficial for the mentally ill? 
Do you think they get quality treatment 
in super-max? Do you think they get 
worse? 

— E.D., CT Legal Rights Project 

Do the Math 

I read an article in the Wisconsin 
State Journal about Wisconsin sending 
prisoners to Texas. There are going to 
be 700 prisoners shipped there (40 per 
week, which will take 17.5 weeks) at a 
cost of $39.36 per day for their housing 
once they are there. 


Using a progressive accumulation 
formula, the per diem housing cost will 
be $1,879,046.40 for the 17.5 weeks it 
takes to transport all 700 prisoners, and 
$192,864 per week thereafter. This 
brings the total housing cost to $8. 5 mil- 
lion ($1.9 million for the first 17.5 weeks 
and $6.6 million for the remaining 34.5 
weeks) for housing 700 Wisconsin pris- 
oners in Texas for one year. 

Yet the money budgeted for this ri- 
diculous project amounts to only $3.8 
million. If you compare this to the true 
-.cost, you will notice a short fall of $4.7 
million. 

But then you also have to calculate 
the cost of transporting the prisoners to 
and from Texas to fully appreciate how 
erroneous the $3 . 8 million budgeted (and 
publicized) figure is. The article states 
that the transportation cost is $5,600 per 
trip, for a total of $98,000 to move all 
700 prisoners. Double that, and you have 
the cost of transporting them both ways. 

1 compared the housing and trans- 
portation cost to send 700 prisoners to 
Texas versus keeping them in Wiscon- 
sin. I used a $55.00 per diem cost (WI) 
quoted in the article, and came up with a 
total “savings” of $1,034,396 from ship- 
ping the prisoners to Texas. 

I’m sure there are many other added 
costs, however, not to mention the hu- 
man cost of tearing these prisoners away 
from their families and moving them 
across country. You also have to wonder 
how much money Wisconsin is paying 
in salaries to the useless bureaucrats who 
came up with such an insipid plan in the 
first place. 

The impetus behind this plan surely 
had more to do with publicity and politi- 
cal campaigning than it had to do with 
corrections, which is the case with most 
such plans that deal with the poor and 
uneducated, as these are the individuals 
that sadly fill America’s prisons and jails 
(now more than 1.6 million strong). 

— E.D., Wisconsin 

Guard Tower Scam 

In the January PLN, Paul Wright 
described the ordeal of the guards’ union 
in Washington state successfully fight- 


ing the DOC’s effort to reduce staffing 
of the guard towers in Washington’s 
prisons. While it’s clear that the pub- 
lic-employee unions representing 
turnkeys fight tooth-and-nail to keep 
positions from being cut, regardless of 
the circumstances, there is another, more 
sinister, level to this game. Prison offi- 
cials use the guard-tower-staffing hoax 
to manipulate the public into support- 
ing ever-larger budgets for prison 
agencies. 

The current annual budget for the 
DOC here in Wisconsin is a half a bil- 
lion dollars. A budget increasing at that 
rate is the prisoncrats’ dream; it expands 
their power and relative importance in 
state government. 

DOC administrators would like to 
see their budgets continue to expand, but 
they face an obstacle. Money for the 
DOC has come at the expense of other 
state agencies. Some people in state gov- 
ernment. particularly key Democrats in 
the WI legislature, question the wisdom 
of reducing funding for higher education 
and social services in order to operate 
more and more prisons. 

Every time someone in the legisla- 
ture or another state agency takes a 
prominent stand against the ballooning 
DOC budget, prison officials fall back 
on their guard-tower strategy. Citing a 
consultant’s findings that several of the 
state’s prisons could safely shut down 
some of their towers and eliminate guard 
positions, the DOC announces plans to 
do just that. The turnkey union then flies 
into a histrionic fit, holding press con- 
ferences and staging demonstrations 
claiming that psychotic killers and ra- 
bid maniacs will walk away from the 
prisons at will if the towers are destaffed. 
The public becomes frightened out of its 
wits and demands to know how 1 the DOC 
could even consider laying off tower 
guards. Facing such public outcry, the 
forces advocating moderation of runaway 
growth in DOC budgets see no alterna- 
tive to backing down. The prisoncrats 
get their money, and the turnkeys keep 
their sinecures. 


A.L., Wisconsin 
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AZ: On March 7, 1997, prison 
guard Brent Lumley, 33, was found 
stabbed to death in the control room of 
the Perryville state prison. A shank, pre- 
sumably the murder weapon, was 
sticking out of Lumley ’s neck. Seven 
prisoners were considered suspects in the 
case. 

CA: In February, 1997, officials 
at the Corcoran prison announced 
they had uncovered an organized ef- 
fort by prisoners in the Protective 
Housing Unit (PHU) to market Charles 
Manson memorabilia. Photos and 
other items were found in nine PHU 
cells and the prisoners were charged 
with operating an illegal business. 
Manson was not accused of knowing 
participation. 

CA: In January, 1997, Los Angeles 
county opened its $373 million Twin 
Towers jail after it had sat vacant for 15 
months due to a lack of operating funds. 
The 4,000 bed jail is expected to be full 
by year’s end. 

CO: On January 22, 1997, a federal 
jury in Denver awarded $362,500 in 
damages to former Ordway state prison 
guard Sandra Haberman. Haberman 
claimed male guards taunted her with 
comments about the size of their penises 
and requests for sexual favors. 

CT: Danbury lawyer Barbara 
Monsky sued state judge Howard 
Moraghan in federal court, claiming she 
suffered emotional distress and was de- 
nied access to the courts when 
Moraghan’s golden retriever “aggres- 
sively nuzzled” her when she 
appeared in the judge’s courtroom 
wearing a skirt. Prior to the suit be- 
ing filed the judge brought his dog 
to court every day. 

DE: Eligibility requirements at a 
100 bed Sussex county boot camp are so 
restrictive only 25 prisoners met the en- 
try criteria when the prison opened in 
January, 1997. 

FL: In March, 1997, Sprint Corpo- 
ration announced it had been awarded a 
$65 million contract to provide long dis- 
tance phone service to prisoners at 53 
state prisons. 

FL: On December 3, 1996, Ander- 
son Tate died in the St Lucie county jail 
after swallowing cocaine. A jail surveil- 
lance camera captured jail guards on film 


News in Brief 

taunting Tate as he sat chained to a chair 
pleading for help for three hours. No 
help was summoned until Tate stopped 
breathing and went into convulsions. 
Two guards were fired and five disci- 
plined in the incident. 

FL: On March 25, 1997, Pedro 
Medina’s head erupted into flames dur- 
ing his state murder in the electric chair. 
Attorney Michael Minerva, who wit- 
nessed the event, said “It was brutal, 
terrible. It was a burning alive, literally.” 
Flames shot up from Medina’s head and 
burned for 10 seconds after the first jolt 
of electricity hit him. In 1990 another 
prisoner caught on fire while being elec- 
trocuted. Florida attorney general Bob 
Butterworth said Medina’s murder 
would act as a deterrent. "People who 
wish to commit murder, they better not 
do it in the state of Florida because we 
might have a problem with our electric 
chair.” 

IL. On January 14. 1997, prominent 
trial lawyer Robert Holstein was arrested 
when Chicago police found 13 grams of 
pot in his briefcase while he entered the 
Cook county courthouse. _ Holstein had 
a pass allowing him to enter the court- 
house without going through security but 
he did not use it. After drug detection 
devices alerted to the briefcase Holstein 
still had the option of refusing con- 
sent to the search but he allowed the 
search anyway. 

NY: On March 11, 1997, state as- 
semblywoman Susan John was arrested 
and charged with driving while intoxi- 
cated. John sponsored that state’s “zero 
tolerance” law against teenagers who 
drink and drive. John plead guilty to 
the charge with no comments on her 
hypocrisy. 

OH: On January 26, 1997. South- 
eastern Correctional Facility guard 
Christopher White was arrested and 
charged with felony intimidation and re- 
taliation. Police allege White left 
threatening messages on the voice 
mail of another prison employee be- 
cause he was unhappy another guard 
was disciplined for telling inappro- 
priate jokes. 

OR: In December, 1996, career 
prison snitch Melvin Lee Davis was 
charged in federal court In Portland with 
conspiring to shoot into the homes of 


federal judges, magistrates and court 
clerks. Prosecutors allege Davis orches- 
trated the crime from his state prison cell 
in Massachusetts, after which he 
promptly turned in Pablo Tee Stalligs as 
the actual gunman. Davis has a long 
history of doing the same thing: insti- 
gating crimes by others he meets in 
prison and promptly ratting on them. In 
1980 Davis and ex prisoner Robert Lee 
Johnson joined the Islamic Guerrillas of 
America and plotted to intimidate fed- 
eral officials investigating the murder of 
an Iranian dissident. As part of the plot 
Davis and Johnson fired shots into 
the home of then Bureau of Prisons 
director Norman Carlson and one of 
his aides. Davis then turned in 
Johnson, neglecting to mention his 
own involvement in the shootings. 
Sentenced to ten years in prison 
Davis has spent the last 17 years per- 
suading prisoners to commit crimes 
and then ratting on then when they 
do. He asks for sentence reductions and 
prison transfers but in the process has 
picked up several new prison sentences 
himself. He has plied his trade across 
state and federal prisons ever since. See 
December 16, 1996, Seattle Times for 
more details. 

OR: The state penitentiary in Sa- 
lem was locked down for several days in 
December, 1996, when prisoner Jacki 
Sharp was stabbed to death in the 
prison’s furniture factory. A fire was also 
set in the factory. 

SC: Turbeville prisoners are cur- 
rently wearing “Prison Blues” jeans 
stenciled “S.C. Dept, of Corrections” on 
each leg. The jeans, made by prisoners 
for the Oregon DOC, retail for $39 a pair. 
The South Carolina DOC recently 
banned personal clothes for prisoners in 
that state. Apparently state taxpayers are 
flush enough to dress the prisoners in 
designer jeans. 

TX. In October. 1996, governor! 
George Bush Jr. announced a state jail | 
would be named after deceased victim! 
rights advocate Pam Lyncher (yes, that] 
was her name), who founded "Justice for: 
All” in 1993, three years after she was 
raped. Lyncher died in the July, 1996,j 
crash of TWA flight 800 while en route 
to Paris. 
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TX: On February 18, 1997, Repub- 
lican state senator Drew Nixon was 
arrested and charged by Austin police 
for offering $35 to an undercover police- 
woman posing as a prostitute in 
exchange for oral sex, and for carrying 
an unlicensed 9mm pistol in his car. 
Nixon apparently has a things for guns 
and hookers. In 1993 he was arrested 
in East Dallas when police stopped his 
car and found three known prostitutes 
and a loaded .357 magnum revolver in 
the car with him. Nixon’s official sen- 
ate biography states he favors “a strong 
criminal justice system.” 

TX: On February 2, 1997, 20 pris- 
oners at the San Angelo jail rioted after 
Tom Green county sheriff Dan Gray 
bannedjail visits by children under four- 
teen claiming it was ‘‘too dangerous.” 
Gray noted that several children have 
been run over by patrol cars in the jail 
parking lot. 

TX: On March 4, 1997, Garland 
city jail guard Shane Goodman was ar- 
rested and charged with raping a female 
prisoner at the jail. 

WA: On March 23, 1997, Anthony 
Williams attempted to escape from 
Monroe's Washington State Reformatory 
by climbing over the prison wall at 7:50 
PM. A tower guard fired a warning shot 
and Williams became entangled in ra- 
zor wire around the wall, allowing 
guards to capture him. 

WA: John Demos, one of the most 
prolific frivolous prisoner litigants in the 
country, made the news again when he 
sued Kellogg’s claiming a box of corn 
flakes was ‘‘only partially filled, and the 
corn flakes were over toasted and stale.” 
Fie sought $55,000 in damages for men- 
tal and emotional suffering. Demos has 
been banned from every state and fed- 
eral court in Washington, the ninth 
circuit and U.S. supreme court, so he 
filed this suit in federal court in 
Michigan where judge Douglas 
Hillman promptly dismissed it as 
frivolous. 

WA: On March 3, 1997, federal 
prisoners Anatoli Federov, Martin 
MacCauley and Gerald Zachow escaped 
from the Kent City Jail after an outside 
accomplice used a cutting torch to cut 
through a metal frame in their cell win- 
dow, which allowed them to escape. In 
the windowsill police found a Monopoly 
‘‘get out of jail free” card. All three werre 
eventually recaptured . ■ 
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RFRA Allows Redaction of Religious Publication 


T he court of appeals for the elev- 
enth circuit held that the Reli- 
gious Freedom Restoration Act (RFRA), 
42 U.S. C. § 2000bb, is not violated when 
prison officials censor only portions of a 
religious publication. This is the first 
eleventh circuit ruling to interpret the 
RFRA in the prison context. It is only 
the latest in a series of rulings that have 
issued since Robert Lawson, a Florida 
state prisoner, filed a class action suit on 
behalf of Hebrew Israelite prisoners. The 
suit began after the Florida DOC began 
censoring all Hebrew Israelite publica- 
tions, claiming they contained ‘‘highly 
charged, anti-white racism” threatening 
prison security. 

The district court has consistently 
ruled in the prisoners’ favor, finding the 
prison official defendants had violated 
the prisoners’ free speech and free exer- 
cise of religion rights, primarily because 
the defendants could not support their 
security claims. See: Lawson v. Wain- 
wright, 641 F. Supp. 312 (SD FL 1986); 
Lawson v. Dugger, 844 F. Supp. 1538 
(SD FL 1994). The supreme court va- 
cated one of the rulings for 
reconsideration in light of Thornburg v. 
Abbott, 490 U.S. 401, 109 S.Ct. 1874 
(1989), the supreme court’s latest mail 
censorship case. 

After the RFRA was enacted into 
law in 1993 the lower court held that the 
outright ban on Hebrew Israelite litera- 
ture violated the RFRA as well. After 
that ruling the Florida DOC amended its 
mail policies to allow for the removal of 
portions of a publication with the remain- 
der being delivered to the prisoner. This 
policy applies only to religious publica- 
tions; other publications are censored in 
their entirety. 

The district court held that the DOC 
had failed to preserve the redaction 
issue because they did not raise it 
until after the court had already ruled 
in the prisoners’ favor. The appeals 
court held that the lower court had 
abused its discretion in not consider- 
ing the redaction policy. The court 
held that even if it would impose a 
waiver in any other context (i.e. not 
involving prisons); it would not do 
so here because the state is respon- 
sible for prison security. In essence 
the court acknowledges the state will 
be held to a lower standard of legal 
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skill and can get away with more simply 
by virtue of being the state. 

The court gave an extensive discus- 
sion to the RFRA and its application to 
prisons. The RFRA requires the gov- 
ernment to show a compelling interest 
before it can burden the exercise of reli- 
gion. In a so far unique ruling, the court 
adopted the standard set forth in 
Procunierv. Martinez , 416 U.S. 396, 94 
S.Ct. 1800 (1974) to analyze RFRA 
claims in prison. In Procunier the su- 
preme court elaborated a compelling 
interest test for use in prisoner rights 
cases. The eleventh circuit’s decision to 
rely on Procunier is interesting because 
Thornburg specifically overruled that 
case as applied to materials entering pris- 
ons. 

“The two prongs of the Martinez 
standard correspond with the two prongs 
of the compelling interest test as it has 
been articulated by the court in other 
contexts: infringement on such consti- 
tutional rights is justified only when the 
regulation at issue is the least restrictive 
means for satisfying that interest.” The 
court held that the redaction policy sat- 
isfied the Procunier test. [Readers should 
note that in Thornburg the supreme court 
specifically rejected any requirement 
that prison officials redact or censor only 
a portion of a publication. The court 
adopted an " all or nothing” rule. The 
eleventh circuit 's ruling in this case cre- 
ates two different standards for prison 
censorship: one for religious publica- 
tions applying Procunier and the 
Thornburg test for all other publica- 
tions .] 

The court cites numerous RFRA and 
mail censorship cases which will prove 
useful to anyone litigating these issues! 
in the eleventh circuit. The court noted 
that this action, thus far, does not involve 
the actual application of redaction policy. 
Once it is applied by the DOC the lower 
court must determine if the limited cen- 
sorship is unconstitutional. The appeals 
court reversed and remanded the case so 
the lower court could determine if the 
redaction issue was ripe for review. Be- 
fore pursuing an RFRA claim litigants 
should research the standard being ap- 
plied in their circuit. See: Lawson v. 
Singletary, 85 F.3d 502 (11th Cir 
1996). B 
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$75,000 Jury Verdict in Prisoner Attack Affirmed 


T he court of appeals for the sev- 
enth circuit affirmed a jury ver- 
dict awarding a prisoner $75,000 in 
compensatory damages and $55,262.42 
in attorney fees after the prisoner was 
threatened then beaten by other prison- 
ers. Gregory Pope, an Illinois state 
prisoner, was threatened by three other 
prisoners. Pope promptly reported the 
threats to prison officials. While a trans- 
fer was arranged for Pope the next day it 
was not done immediately. As a result 
Pope was beaten and severely injured by 
the same three prisoners who had previ- 
ously threatened him. 

Pope filed suit claiming prison offi- 
cials were deliberately indifferent to his 
right to safety which is protected by the 
eighth amendment. The jury agreed, 
finding a prison captain liable for the 
attack and awarding damages. The cap- 

TRO Granted in 

A federal district court in the Dis- 
trict of Columbia granted a 
Temporary Restraining Order (TRO) re- 
quiring non-smoking D.C. prisoners to 
be moved to non-smoking quarters and 
for D.C. DOC officials to enforce prison 
no smoking policies by disciplining 
guards and prisoners who violate the 
policy. The court also criticized the de- 
fendants for refusing to settle the case 
unless the prisoners’ attorney agreed to 
waive his fees. Several D.C. prisoners 
filed suit claiming their eighth amend- 
ment rights were violated by their 
involuntary exposure to Environmental 
Tobacco Smoke (ETS) when forcibly 
celled with smoking prisoners. The pris- 
oners sought a TRO pending resolution 
of their lawsuit. 

The district court granted the TRO 
holding the prisoners had shown a like- 
lihood of prevailing on the merits of their 
suit and that they would suffer irrepa- 
rable harm if it were not granted. The 
TRO was granted after an evidentiary 
hearing in which the prisoners submit- 
ted unrefuted affidavits detailing their 
exposure to ETS and the DOC’s failure 
to enforce its no smoking policy. 

The court noted that prisoners have 
an eighth amendment right not to be 
exposed to excessive ETS. See: Helling 
v. McKinney, 509 U.S. 25, 113 S.Ct. 2475 
(1993). The court noted that prison 


tain appealed and the appeals court af- 
firmed the jury verdict, finding it was 
fully supported by the evidence. 

“Prison officials have a duty to take 
reasonable steps to ensure the safety of 
inmates, including harm done by one 
inmate to another.” In this case Pope 
proved that the captain knew he faced 
an excessive risk to his safety and failed 
to protect him from harm. 

The court held that the evidence in 
Pope’s favor was so clear and over- 
whelming that the defendant's appeal 
was “wholly without merit.” The court 
gave the defendant fifteen days to show 
cause why he should not face sanctions 
for taking an unnecessary appeal. Ap- 
parently the circuit court is getting 
tired of frivolous DOC litigation. 
See: Pope v. Shafer , 86 F.3d 90 (7th 
Cir. 1996). ■ 

DC Smoking Suit 

policy acknowledged that exposure to 
ETS can cause serious illness. Thus, the 
prisoners had shown a high probability 
of winning their suit. 

The court’s injunction is the first 
published ruling to apply the Prison Liti- 
gation Reform Act (PLRA) (See July, 
1996, PLN). in awarding injunctive re- 
lief to prisoners. The court held its ruling 
was fully consistent with the PLRA. 

The court expressed its displeasure 
with the District of Columbia which re- 
fused to settle the case unless counsel 
appointed to represent the prisoners on 
a pro bono basis agreed to waive all attorney 
fees. The court held “it is unconscionable 
for the city to require appointed counsel 
to agree to waive attorney fees as a con- 
dition to settlement. . . .the court finds the 
imposition of such a condition for settle- 
ment to be questionable ethical conduct.” 
Attorney fees are determined by the court 
after a case is fully briefed. The court 
noted that in this case the defendants 
were told by the court several times that 
it would act unless the case was settled. 
Another case of frivolous DOC litigation 
where litigation was prolonged due to a 
prison’s unwillingness to enforce its own 
policies. The court also appointed a spe- 
cial master, pursuant to the PLRA, to 
ensure compliance with the injunction. 
See: Crowder v. Kelly , 928 F. Supp. 2 
(DC DC 1996). ■ 


Washington EFV Ban Upheld 

I n an unpublished opinion the 
ninth circuit court of appeals af- 
firmed dismissal of a Washington 
prisoner’s challenge to a prison policy 
restricting participation in the Extended 
Family Visiting (EFV) program. Jerry 
Harrison was a Washington state pris- 
oner with a prior domestic violence 
conviction. He filed suit after, due to 
this conviction, he was excluded from 
participating in the EFV program by Di- 
vision of Prisons (DOP) policy 590. 100, 
enacted on February 13, 1995. The dis- 
trict court dismissed the suit as frivolous; 
the court of appeals affirmed. 

The appeals court noted that pris- 
oners have no constitutional right to 
family visiting. In Mendoza v. Blodgett, 
960 F.2d 1425 (9th Cir. 1992) the ninth 
circuit held that Washington prisoners 
have a state created liberty interest in 
visiting. In this ruling the court held 
that Mendoza is not dispositive because 
under Sandinv. Connor, 115 S.Ct. 2293 
(1995) “Harrison lacks a state created 
liberty interest in the EFV program. 
EFV’s are not ‘ordinary incidents of 
prison life.’” 

The court also rejected as meritless 
the argument that the EFV policy vio- 
lated Harrison’s right to equal protection 
and the constitutional provisions of ex 
post facto and separation of powers. In 
doing so the court noted that the policy 
“reasonably relates to prison safety by 
preventing inmates with histories of do- 
mestic violence form having extended, 
unsupervised visits with family mem- 
bers.” The denial of EFV’s doesn’t 
constitute “punishment” and thus has no 
punitive effect. See: Harrison v. 
Barbour, 98 F.3d 1345. 1996 WL 570396 
(9th Cir. 1996). 

As an unpublished ruling it is not 
dispositive and cannot be cited as bind- 1 
ing authority. But it well illustrates that 
any federal court challenges to bans, re- 
striction or elimination of EFV programs 
are likely to fail. The few successes in 
EFV suits have been where the restric- 
tion was due to something else. See: 
Bullock v. Gomez , 929 F. Supp. 1249 
(CD CA 1996)(HIV status) and Griffin 
v. Coughlin, 88 NY.2d 674 (1996)(vio- 
lation of establishment clause). Past 
issues of PLN have detailed struggle 
around EFV issues in California and 
Washington, the battlefield on this issue 
is legislative and political, not in court. ■ 
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W hat is the most profitable in- 
dustry in America? Weap- 
ons, oil and computer technology all 
offer high rates of return, but there is 
probably no sector of the economy so 
abloom with money as the privately-run 
prison industry. 

Consider the growth of the Correc- 
tions Corporation of America, the 
industry leader whose stock price has 
climbed from $8 a share in 1992 to about 
$30 today and whose revenue rose by 
81 per cent in 1995 alone. Investors in 
Wackenhut Corrections Corp. have en- 
joyed an average return of 18 per cent 
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America’s Private Gulag 

by Ken Silverstein 

during the past five years and the com- v 

pany is rated by Forbes as one of the top \ 

200 small businesses in the country. At \ 
Esmor, another big private prison con- s 
tractor, revenues have soared from $4.6 c 
million in 1990 to more than $25 million fc 
in 1995. v 

Ten years ago there were just five s 
privately-run prisons in the country, hous- 
ing a population of 2,000. Today nearly o 
a score of private firms run more than s 
100 prisons with about 62,000 beds, i 
That’s still less than five per cent of the r 
total market but the industry is expand- r 
ing fast, with the number of private prison s 
beds expected to grow to 360,000 during 
the next decade. ii 

The exhilaration among leaders and 1< 
observers of the private prison sector was tl 
cheerfully summed up by a headline in tl 
USA Today. “Everybody’s doin’ the ri 
jailhouse stock”. An equally upbeat mood e 
imbued a conference on private prisons b 
held last December at the Four Seasons 1 
Resort in Dallas. The brochure for the v 
conference, organized by the World Re- r; 
search Group, a New York-based h 
investment firm, called the corporate u 
takeover of correctional facilities the d 
“newest trend in the area of privatizing d 
previously government-run ci 

programs. . . While arrests and convictions g 
are steadily on the rise, profits are to be ai 
made — profits from crime. Get in on s; 
the ground floor of this booming indus- w 
try now!” di 


A hundred years ago private prisons 
were a familiar feature of American life. 


with disastrous consequences. Prisoners 
were farmed out as slave labor. They 
were routinely beaten and abused, fed 
slop and kept in horribly overcrowded 
cells. Conditions were so wretched that 
by the end of the nineteenth century pri- 
vate prisons were outlawed in most 
states. 

During the past decade, private pris- 
ons have made a comeback. Already 28 
stajes have passed legislation mak- 
ing it legal for private contractors to 
run correctional facilities and many 
more states are expected to follow 
suit. 

The reasons for the rapid expansion 
include the post- 1980s free-market ideo- 
logical fervor, large budget deficits for 
the federal and state governments and 
the discovery and creation of vast new 
reserves of "raw materials” — prison- 
ers. The rate for most serious crimes has 
been dropping or stagnant for the past 
1 5 years, but during the same period se- 
vere repeat offender provisions and a 
racist “get-tough” policy on drugs have 
helped push the US prison population 
up from 300,000 to around 1.5 million 
during the same period. This has pro- 
duced a corresponding boom in prison 
construction and costs, with the federal 
government's annual expenditures in the 
area now $17 billion. In California, pas- 
sage of the infamous "three strikes” bill 
will result in the construction of an ad- 
ditional 20 prisons during the next few 
years. 

The private prison business is most 
entrenched at the state level but is e.x- 
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Private Prisons (Cont.) 

panding into the federal prison system 
as well. Last year Attorney General Janet 
Reno announced that five of seven new' 
federal prisons being built will be run 
by the private sector. Almost all of the 
prisons run by private firms are low or 
medium security, but the companies are 
trying to break into the high-security 
field They have also begun taking 
charge of management at INS detention 
centers, boot camps for juvenile offend- 
ers and substance abuse programs. 

Roughly half of the industry is con- 
trolled by the Nashville-based 
Corrections Corporation of America, 
which runs 46 penal institutions in 
11 states. It took ten years for the 
company to reach 10,000 beds; it is 
now growing by that same number 
every year. 

CCA’s chief competitor is 
Wackenhut, which was founded in 1954 
by George Wackenhut, a former FBI of- 
ficial. Over the years its board and staff 
have included such veterans of the US 
national security state as Frank Carlucci, 
Bobby Ray Inman and William Casey, 
as well as Jorge Mas Canosa, leader of 
the fanatic Cuban American National 
Foundation. The company also provides 
security services to private corporations. 
It has provided strikebreakers at the 
Pittston mine strike in Kentucky, hired 
unlicensed investigators to ferret out 
whistle blowers at Alyeska, the company 
that controls the Alaskan oil pipeline, 
and beaten anti-nuclear demonstrators at 
facilities it guards for the Department of 
Energy. 

Wackenhut has a third of the pri- 
vate prison market with 24 contracts, 
nine of which were signed during the 
past two years. In a major coup, the 
company was chosen to run a 2.200 
capacity prison in Hobbs, New 
Mexico, which will become the larg- 
est private prison in the US when it 
opens late this year 

Esmor, the No. 3 firm in the field, 
was founded only a few years ago and 
already operates ten corrections or de- 
tention facilities. The company’s board 
includes William Barrett, a director of 
Frederick’s of Hollywood, and company 
CEO James Slattery, whose previous ex- 


perience was investing in and manag- 
ing hotels. 

US companies also have been ex- 
panding abroad. The big three have 
facilities in Australia, England and 
Puerto Rico and are now looking at op- 
portunities in Europe, Canada. Brazil, 
Mexico and China. 

The companies that dominate the 
private prison business claim that 
they offer the taxpayers a bargain 
because they operate far more cheaply 
than do state firms. As one industry 
report put it, “CEOs of privatized 
companies , are leaner and more moti- 
vated than their public-sector 
counterparts.” 

But even if privatization does save 
money — and the evidence here is con- 
tradictory — there is, in the words of 
Jenni Gainsborough of the ACLU’s Na- 
tional Prison Project, “a basic 
philosophical problem when you begin 
turning over administration of prisons 
to people who have an interest in keep- 
ing people locked up.” 

To be profitable, private prison firms 
must ensure that prisons arc not only 
built but also filled. Industry experts say 
a 9b to 95 per cent capacity rate is 
needed to guarantee the hefty rates 
of return needed to lure investors 
Prudential Securities issued a wildly 
bullish report on CCA a few years 
ago but cautioned, “It takes time to 
bring inmate population levels up to 
where they cover costs. Low occupancy 
is a drag on profits.” Still, said the re- 
port, company earnings would be strong 
if CCA succeeded in “ramp[ing] up 
population levels in its new facilities at 
an acceptable rate”. 

A 1993 report from the State De- 
partment of Corrections in New Mexico 
found that CCA prisons issued more 
disciplinary' reports — with harsher 
sanctions imposed, including the loss of 
time off for good behavior — than did 
those run by the state. A prisoner at a 
CCA prison said, “State run facilities 
are overcrowded and there’s no incen- 
tive to keep inmates as long as 
possible. .. .CCA on the other hand reluc- 
tantly awards good time. They give it 
because they have to but they take it 
every opportunity they get. . . Parole pack- 
ets are constantly getting lost or misfiled. 
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Many of us are stuck here beyond our 
release dates.” 

Private prison companies have also 
begun to push, even if discreetly, for the 
type of get-tough policies needed to en- 
sure their continued growth. All the 
major firms in the field have hired big- 
time lobbyists. When it was seeking a 
contract to run a halfway house in New 
York City, Esmor hired a onetime aide 
to state Rep. Edolphus Towns to lobby 
on its behalf. The aide succeeded in win- 
ning the contract and also the vote of his 
former boss, who had been an opponent 
of the project. In 1995, Wackenhut 
Chairman Tim Cole testified before the 
Senate Judiciary' Committee to urge sup- 
port for amendments to the Violent 
Crime Control Act — which subse- 
quently passed — that authorized the 
expenditure of $10 billion to construct 
and repair state prisons. 

CCA has been especially adept at 
expansion via political payoffs. The first 
prison the company managed was the 
Silverdale Workhouse in Hamilton 
County, Tennessee. After Commissioner 
Bob Long voted to accept CCA’s bid for 
the project, the company awarded Long’s 
pest control firm a lucrative contract. 
When Long decided the time was right 
to quit public life, CCA hired him to 
lobby on its behalf. CCA has been a 
major financial supporter of Lamar 
Alexander, the former Tennessee gover- 
nor and failed presidential candidate. 
In one of a number of sweetheart deals, 
Lamar’s wife. Honey Alexander, made 
more than $130,000 on a $5,000 invest- 
ment in CCA. Tennessee Governor Ned 
McWherter is another CCA stockholder 
and is quoted in the company’s 1995 
annual report as saying that “the federal 
government would be well served to 
privatize all qf their corrections,” 

The prison industry has also made 
generous use of the junket as a public 
relations technique. Wackenhut recently 
flew a New York-based reporter from 
Switzerland — where the company is 
fishing for business — to Florida for a 
tour of one of its prisons. The reporter 
was driven around by limousine, had 
all her expenses covered and was other- 
wise treated royally. 

In another ominous development, 
the revolving door between the public 
and private sector has led to the type of 
company boards that are typical of those 


found in the military -industrial complex. 
CCA co-founders were T. Don Hutto, an 
ex-corrections commissioner in Virginia, 
and Tom Beasley, a former chairman of 
the Tennessee Republican Party. A top 
company official is Michael Quinlan, 
once director of the Federal Bureau of 
Prisons. The board of Wackenhut is 
graced by a former Marine Corps com- 
mander, two retired Air Force generals 
and a former under secretary of the Air 
Force, as well as by James Thompson, 
ex-governor of Illinois, Stuart Gerson, a 
former assistant US attorney general and 
Richard Staley, who previously worked 
with the INS. 

Because they are private firms that 
answer to shareholders, prison compa- 
nies have been predictably vigorous in 
seeking ways to cut costs. In 1985, a pri- 
vate firm tried to site a prison on a toxic 
waste dump in Pennsylvania, which it 
had bought at the bargain rate of $ 1 . For- 
tunately, that plan was rejected. 

Many states pay private contractors 
a per diem rate, as low as $3 1 a prisoner 
in Texas. A federal investigation traced 
a 1994 riot at an Esmor immigration 
detention center to the company’s hav- 
ing skimped on food, building repairs 
and guard salaries. At an Esmor-run 
halfway house in Manhattan, inspec- 
tors turned up leaky plumbing, 
exposed electrical wires, vermin and 
inadequate food. 

To ratchet up profit margins, com- 
panies have cut corners on drug 
rehabilitation, counseling and literacy' 
programs. In 1995, Wackenhut was in- 
vestigated for diverting $700,000 
intended for drug treatment programs at 
a Texas prison. In Florida the US Cor- 
rections Corporation was found to be in 
violation of a provision in its state con- 
tract that requires prisoners to be placed 
in meaningful work or educational as- 
signments. The company had assigned 
235 prisoners as dorm orderlies when no 
more than 48 were needed and enroll- 
ment in education programs was well 
below what the contract called for. Such 
incidents led a prisoner at a CCA facil- 
ity in Tennessee to conclude, “There is 
something inherently sinister about mak- 
ing money from the incarceration of 
prisoners, and in putting CCA’s bottom- 
line (money) before society's bottom line 
(rehabilitation).” 


The companies try to cut costs by 
offering less training and pay to staff. 
Almost all workers at state prisons get 
union-scale pay but salaries for private 
prison guards range from about $7 to 
$10 per hour. Of course the companies 
are anti-union. When workers attempted 
to organize at Tennessee's South Cen- 
tral prison, CCA sent officials down from 
Nashville to quash the effort 

Poor pay and work conditions have 
led to huge turnover rates at private pris- 
ons. A report by the Florida auditor’s 
office found that turnover at the Gadsden 
Correctional Facility for women, run by 
the US Corrections Corporation, was 200 
per cent, ten times the rate at state pris- 
ons. Minutes from an administrative 
meeting at a CCA prison in Tennessee 
have the “chief’ recorded as saying, “We 
all know that we have lots of new staff 
and are constantly in the training 
mode... Many employees [are] totally lost 
and had never worked in corrections.” 

Private companies also try to nickel 
and dime prisoners in the effort to boost 
revenue. A prisoner at a Florida prison 
run by CCA has sued the company for 
charging a $2.50 fee per phone call and 
50 cents per minute thereafter. The law- 
suit also charges that it can take a 
prisoner more than a month to see a doc- 
tor. 

A number of prisoners complain 
about exorbitant prices. “Canteen prices 
are outrageous,” wrote a prisoner at the 
Gadsden facility in Florida. “ [We] pay 
more for a pack of cigarettes than in the 
free world.” Neither do private firms 
provide prisoners with soap, toothpaste, 
tooth brushes or writing paper. One fe- 
male prisoner at a CCA prison in New 
Mexico said: “The state gives five free 
postage paid envelopes per month to pris- 
oners, nothing at CCA. State provides 
new coats, jeans, shirts, underwear and 
replaces them as needed. CCA rarely 
buys new clothing and inmates are often 
issued tattered and stained clothing. 
Same goes for linens. Also ration toi- 
let paper and paper towels. If you 
run out, too bad — 3 rolls every two 
weeks.” 

General conditions at private pris- 
ons appear in some respects to be 
somew'hat better than those found at state 
institutions, a fact possibly linked to the 
negative business impact that a prison 
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Private Prisons (Cont.) 

disturbance can cause private firms. For 
example, the share price of stock in 
Esmor plunged from $20 to $7 after a 
1994 revolt at the company’s detention 
center for immigrants in Elizabeth, New 
Jersey. 

Nevertheless a number of serious 
problems at prisons run by private inter- 
ests still exist. Back in the mid-1980s, a 
visiting group of professional guards 
from England toured the CCA’s 360-bed 
state prison in Chattanooga, Tennessee, 
and reported that inmates were “cruelly 
treated” and “problem” prisoners had 
been gagged with sticky tape. The war- 
den regaled his guests with graphic 
descriptions of strip shows performed by 
female inmates for male guards. 

Investigators at a CCA jail in New 
Mexico found that guards had inflicted 
injuries on prisoners ranging from cuts 
and scrapes to broken bones. Riots have 
erupted at various private facilities. In 
one of the worst, guards at CCA’s West 
Tennessee Detention Center fired pep- 
per gas canisters into two dormitories 
to quell a riot after prisoners shipped 
from North Carolina revolted over be- 
ing sent far from their families 

In addition to the companies that 
directly manage America’s prisons, 
many other firms are getting a piece of 
the private prison action. American Ex- 
press has invested millions of dollars in 
private prison construction in Oklahoma 
and General Electric has helped finance 
construction in Tennessee. Goldman 
Sachs & Co., Merrill Lynch, Smith 
Barney, among other Wall Street firms, 
have made huge sums by underwriting 
prison construction with the sale of tax- 
exempt bonds, this now a thriving $2.3 
billion industry. 

Weapons manufacturers see both 
public and private prisons as a new out- 
let for “defense” technology, such as 
electronic bracelets and stun guns. Pri- 
vate transport companies have lucrative 
contracts to move prisoners within and 
across state lines; health care companies 
supply jails with doctors and nurses; food 
service firms provide prisoners with 
meals. High-tech firms are also moving 
into the field; the Que-Tel Corp hopes 
for vigorous sales of its new system 


whereby prisoners are bar coded and 
guards carry scanners to monitor their 
movements. Phone companies such as 
AT&T chase after the enormously lucra- 
tive prison business. 

About three-quarters of new admis- 
sions to American jails and prisons are 
now African-American and Hispanic 
men. This trend, combined with an in- 
creasingly privatized and profitable 
prison system run largely by whites, 
makes for what Jerome Miller, a former 
youth corrections officer in Pennsylva- 
nia and Massachusetts, calls the 
emerging Gulag State. 

Miller predicts that the Gulag State 
will be in place within 1 5 years. He ex- 
pects three to five million people to be 
behind bars, including an absolute ma- 
jority of African-American men. It’s 
comparable, he says, to the post-Civil 
War period, when authorities came to 
view the prison system as a cheaper, 
more efficient substitute for slavery. Of 
the state’s current approach to crime and 
law enforcement, Miller says, “The race 
card has changed the whole playing field. 
Because the prison system doesn’t affect 
a significant percentage of young white 
men we’ll increasingly see prisoners 
treated as commodities. For now the 
situation is a bit more benign than it was 
back in the nineteenth century but I’m 
not sure it will stay that way for long.” 

Side Bar 

Private prison companies have been 
predictably enthusiastic about the boom- 
ing market for convict labor. Between 
1980 and 1994, the value of goods pro- 
duced by prisoners rose from $392 
million to $1.31 billion. Prisoners now 
make articles such as clothes, car parts, 
computer components, shoes, golf balls, 
soap, furniture and mattresses, in addi- 
tion to staffing jailhouse telemarketing, 
data entry and print shop operations. 
Some states have even begun assigning 
prisoners to institutions after matching 
up their job skills with a prison’s labor 
needs. 

Prisoners at state-run institutions 
generally receive the minimum wage, 
though in some states, such as Colorado, 
wages fall to as low as $2 per hour (work- 
ers receive only about 20 per cent of that 
amount, with the rest going to pay room 
and board, victims compensation pro- 
grams and other fees). As an added 


bonus, companies that employ prison la- 
bor have no need to offer benefits, 
vacation days or sick time to employ- 
ees and many states offer such firms 
tax breaks and other advantages as 
well. 

Lured by such enticements, many 
big firms have moved eagerly into the 
prison-industrial complex. Trans World 
Airlines pays prison workers $5 per hour 
to book reservations by phone, less than 
a third of the rate it previously paid to 
its own employees. The EAU succeeded 
in shutting down a program at an Ohio 
prison where the Waste corporation was 
paying prisoners $2.05 per hour to as- 
semble parts for Honda cars. 

For businesses, the deal is even 
sweeter at private prisons where pay rates 
can be as low as 17 cents per hour for a 
six hour maximum day. which translates 
into a monthly pay check of about $20. 
The maximum pay scale at a CCA 
prison in Tennessee is 50 cents an hour 
for what are classified as “highly skilled 
positions.” Given such rates it’s not sur- 
prising that a prisoner there complained 
about the relative generosity of publicly- 
run programs, saying, “At federal 
prisons you can take home $1.25 per 
hour and work eight hour days, some- 
times even double shifts. A two, three or 
four hundred dollars a month check isn’t 
unusual in the feds.” 

Thanks to prison labor. America is 
again attracting the sorts of jobs that were 
formerly available only to workers of the 
Third World. A US company operating 
in Mexico’s maquiladora zone shut down 
its data processing shop and moved it to 
the San Question State Prison in Cali- 
fornia. A Texas factory booted 150 
workers and set up shop at a privately- 
run prison in Lockhart, Texas, where 
worker/inmates assemble circuit boards 
for companies including IBM and 
Compaq. Oregon State Rep. Kevin 
Mannix has even encouraged Nike to 
shift production from Indonesia to his 
home state, saying the shoemaker should 
“take a look at transportation and labor 
costs. We could offer competitive prison 
labor [here].” 

[This article originally appeared in 
CounterPunch, a Washington, DC-based 
political newsletter ($40/$25-low-in- 
corne, CounterPunch, PO. Box 18675, 
Washington, DC 20036). ] f 
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Strange Bedfellows 
CCA’s Political Connections 
by Alex Friedmann 


♦ CCA’s connection with local 

politics began when the Nashville- 
based company was formed during 
Governor Lamar Alexander’s admin- 
istration. When CCA made a bid to 
operate Tennessee’s entire prison sys- 
tem in 1985, the governor’s wife, 
Honey Alexander, was criticized for 
owning $5,000 of CCA stock. She re- 
alized a substantial profit ($100,000) 
when she converted the stoeik to a blind 
trust in order to avoid an apparent con- 
flirt of interest. , [ 

♦ CCA chairman emeritus Tho- 

mas Beasley, who co-founded the 
company in 1983, was previously a 
chairman ofthe Tennessee Republican 
Party. gflj 

♦ Among OCA’s board mem- 
bers is Clayton McWhorter, an 
unsuccessful Democratic carui^^ 
Tennessee governor in 1994. ,. 

♦ From, 1994-96, Doctor 
Crants, CCA’s chief executive officer, 
and CCA’s chairman emeritus Thomas 
Beasley donated at least $60,491 U> 
Tennessee lawmakers — including 
$38,500 to Sundquist’s re-election 
campaign (this includes donations 
from Beasley ’s wife, Wendy). In 1996 
alone, Crants donated $22,450 to 46 
state political candidates, including 
$2,000 to Rep. Randy Rinks, House 
Democratic Caucus chairman; and 
$1,350 to Senatjor Jim Kyle, chairman 
ofthe Select Oyemgln Gmynittee op 


Corrections. CCA has seven registered 
political lobbyists in Tennessee. 

♦ In 1995, Governor Sundquist 
endorsed a controversial arrangement 
whereby CCA could cotitract with 
Hardeman County, TN, to construct and 
operate a 1,540-bed “jail,” fonded with 
$47 million in municipal bonds guar- 
anteed by the state, to house state 
prisoners. This arrangement circum- 
vented a TN state statute that allows 
only one privately-managed state prison 
to operate in Tennessee at a time. 

♦ State Senator Robert Rochelle, 
who received at least $ 1,000 campaign 
contributions from CCA board mem- 
bers, sponsored a bill tq permit 
privatization of any newly-built state 
prisons. He has sponsored other legis- 
lation on behalf of CCA. 

♦ Peaches Simians, Governor 
Sundquist’s former Chief of Staff; re- 
portedly owned CCA stock while she 
was advising the governor on prison 
privatization. 

♦ The Speaker of the House in 
Tennessee’s General Assembly, Jimmy 
Naifeh, is married to CCA political lob- 
byist Betty Anderson. 

V t 

♦ In terms of connections on a 
U. S. Congressional level, CCA envoys 
several former high-ranking members 
ofthe federal Bureau of Prisons, as well 
as Dr. ^‘E^Thimeti thelwothef ofU.S. 
Representative John S. Tanner. 


Texas Sheriff Exploits 

Prisoner Labor 

L ubbock county sheriff Sonny 
Keesee runs an auto repair shop 
with a twist. Most of its customers are 
sheriff’s deputies. The mechanics are 
jail-detainees hand-picked for their me- 
chanic skills. 

Andy Gentry, a Lubbock county 
sheriff’s deputy, got the engine of his 
1989 Toyota replaced for $250 in labor 
costs. Daniel Summers had the carbu- 
retor of his 1986 Suburban rebuilt for 
$18. ■ ■■ 

According to Chilton’s Labor 
Manual, a standard reference used by 
mechanics to estimate labor charges. 
Gentry saved about $128 on his carbu- 
retor repair, and Sommers saved about 
$93 by using jail prisoners to replace his 
engine at the county garage. 

According to documents obtained by 
a Lubbock newspaper, at least 24 jail 
prisoners have performed skilled and 
semi-skilled jobs through sheriff 
Keeseet’s "Piddler Program.” Keesee 
said that the labor program's services 
were open to anyone and that his depu- 
ties did nothing wrong by “keeping them 
[prisoners] busy.” 

But the “Piddler Program” came 
under scrutiny late in 1996 and was fi- 
nally canceled after the county’s state 
district judges ordered Keesee to return 
14 prisoners he had brought back from 
prison on bench warrants. Those pris- 
oners had been selected for their job 
skills. 

The judges said that bench w arrants 
should be used to bring state prisoners 
back for court proceedings, not to recruit 
talented workers for the jail. ■ 

Source: Austin American Statesman 


Speedy Death Penalty Provisions Enjoined 


A federal district court in San 
Francisco enjoined the state of 
California from putting its death row 
prisoners onto a federal court habeas 
"fast track ” In the August. 1996. issue 
of PLN we reported enactment of the 
Anti-Terrorism and Effective Death Pen- 
alty Act (AEDPA). One of the act’s 
provisions is that states who provide 
competent counsel to death row prison- 


ers in state court proceedings can then 
get an expedited review in federal court 
and if things go well for the state, kill 
prisoners faster. 

This case involves a class action suit 
under 42 U.S.C. § 1983 by prisoners fac- 
ing the death penalty in California The 
district court granted the plaintiffs' mo- 
tion for a Preliminary 1 Injunction (PI) by 
finding that the state of California had 


in California 

no provisions to provide, and pay. com- 
petent counsel, in all state court 
proceedings involving death row 
prisoners. Thus, they could not ben- 
efit from AEDPA's speedy review 
provisions. The court gave extensive 
discussion to the propriety of class ac- 
tion suits to challenge statutes. See: 
Ashmus v. Calderon. 935 F. Supp. 1048 
(ND CA 1996). ■ 
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From the Editor 

by Paul Wright 


T he Bad News: In April of this 
year longtime PLN supporter 
Jerry Dreva died in his sleep from a heart 
attack. An artist and revolutionary, Jerry 
could always be counted on to help. Last 
year he made possible our 28 page issue 
commemorating the tenth anniversary of 
the 1986 uprising and subsequent mas- 
sacre of political prisoners in Peru. Had 
he not donated the extra money we 
needed to publish the additional four 
pages we wouldn’t have been able to 
publish that long awaited article. We at 
PLN extend our condolences to Jerry’s 
friends and family. 

The Good News: PLN was recently 
awarded two grants for $10,000 each. 
One is from the Solidago Foundation, the 
other is from the Center on Crime, Com- 
munities and Culture of the Open Society 
Institute. The grants will support PLN ' s 
operating expenses and strategic plan- 
ning over the next year, with a primary 
goal of increasing our paid circulation. 
PLN has always been reader supported 
and retains the long term goal of main- 
taining its editorial independence and 
financial self sufficiency. These grants 
will assist our transition through a rough 
period in PLN s growth toward a future 
of sustained independence and economic 
self sufficiency. 

Over the past sixteen months or so 
we have been working especially hard 
to increase our circulation and income. 
In addition to rising printing and post- 
age costs we made the big step of adding 
a paid staff person to augment our vol- 
unteers. We finished 1996 having taken 
in about $32,000 in subscription income 
and spending about $40,000. Thanks to 
the $5,000 grant we received from the 
Southern Poverty Law Center and the 
generosity of PLN readers who re- 
sponded to our emergency fund raising 
appeal, we made it through 1996 with 
$20 to spare. I think most people will 
agree that is cutting it too close. 

Over the remainder of the year we 
plan to mail at least 30,000 sample PLN ’s 
to potential subscribers, including mem- 
bers of the criminal defense bar. By 
building up our subscriber base we cut 
dowm on our per issue costs which will 


increase PLN’s long term viability. 
We’ve been around more than seven 
years now and plan to be around a while. 
In the past we were cautious about seek- 
ing grants (as well as being unsuccessful) 
because we have seen many groups that 
became dependent upon grant money, 
only to collapse when the funding dried 
up. We intend to use the money for some- 
thing PLN has never been able to do in 
the past, namely a sustained outreach 
campaign of sample mailings. 

One of our goals is to reach more 
prisoners. We’re finding that there are 
virtually no national prisoner mailing 
lists and few up to date state based lists 
of prisoners. All too often the groups 
that have such mailing lists refuse to 
share them so we can do sample mail- 
ings. So if readers have any suggestions 
on groups whose membership would 
likely be interested in PLN, and the group 
would share their mailing list, please let 
us know. Likewise, if you’re a prisoner 
please let your fellow prisoners know 
about PLN and encourage them to sub- 
scribe. You’re our best means of 
advertising and getting the word out! 

The Ugly News: In March, 1996, 
we added John Midgley as our first col- 
umnist. That issue was censored at a 
Florida prison when officials claimed 
John’s article (on how to sue the right 
defendants) was a “threat to security.” 
Eventually our readers received that is- 
sue. We then added political prisoners 
Laura Whitehom and Mumia Abu Jamal 
to our columnist line up to bring our 
readers thought provoking commentary 
they won’t find elsewhere. We’ve been 
very successful in doing so. 

As PLN readers know, Mumia has 
experienced censorship by various me- 
dia outlets that have knuckled under to 
the police lobby and whacko reactionar- 
ies who are afraid of letting the public 
hear from articulate prisoners. In his 
October, 1996, column Mumia wrote 
about his court hearing where prison of- 
ficials admitted opening, reading and 
copying his legal mail to and from nis 
attorneys. Personally, I liked it and 
thought he made good points. Alas, 
prison officials at the Susanville, CA 


prison weren’t as enthused. When PLN 
subscriber Ronald Alexander wrote to 
tell us that his October issue was cen- 
sored because of Mumia’s column our 
publisher immediately appealed 

The response we received from a W. 
Minnick states: “We banned this issue 
based upon an editorial by an Abu 
Mumia Jamal (sic), a controversial con- 
victed murder(sic), now on death row in 
Illinois for killing a peace officer. Mr. 
Jamal’s editorial was both racially incit- 
ing (anti-white) and spoke out against 
law enforcement personnel. We took it 
to be quite inflammatory and not appro- 
priate for the institutional setting at 
CCC.” CDC officials upheld the censor- 
ship. Mumia is in PA and its Mumia 
Abu Jamal. It’s amazing when different 
people read the same thing and draw 
different conclusions. I read the article 
several times and didn’t get inflamed 
The CDC reversed its censorship of the 
October issue as we began the litigation 
prqcess. 

i Speaking of small minded bigots, 
just when we thought at least we have 
one - non controversial columnist we re- 
ceived an angry reader subscription 
cancellation. In her February, 1997, col- 
umn Laura expressed her dismay at the 
silence of many in the Jewish commu- 
nity after the Israeli supreme court 
announced the torture of Palestinian pris- 
oners was acceptable. A Florida reader 
wrote in and asked us to print her de- 
fense of Zionism. We declined to do so 
because philosophical discussions on 
Zionism are beyond PLN ' s scope of 
prison issues. In any case, we don’t think 
that the judicially sanctioned torture of 
prisoners is defensible under any circum- 
stances. In a rather hysterical and 
abusive letter the reader canceled her 
subscription to PLN and in the process 
accused PLN ' s editors of being anti- 
Semitic and stated that Laura’s article 
would increase attacks on Jewish pris- 
oners in the U.S. by upsetting indignant 
racists who read Laura’s column. Some 
things are too stupid to merit a response, 
and this is one of them. 

Just as we would, and should, be 
outraged if the U.S. supreme court is- 


June 1997 


6 


Prison Legal News 




Grievance Retaliation Unconstitutional 


sued a ruling saying it was okay for po- 
lice to torture only black prisoners we 
are indignant and outraged that the Is- 
raeli supreme court did just that. If 
anything. Laura’s column didn’t go far 
enough by pointing out the Landau com- 
mission officially sanctioned the torture 
of Palestinians in 1987 and the high 
court merely rubber stamped long stand- 
ing government policy. Several other 
readers have written in to express their 
appreciation for our columnists’ articles. 
So a big thank you to John, Laura and 
Murnia for taking their time to write a 
quarterly column for PLN. 

We are pleased at the fact our col- 
umnists are getting people to think. If 
we lose a few subscribers along the way 
that’s unfortunate. We don’t tell our 
columnists what to write nor do we cen- 
sor their columns. What you see in 
PLN ' s pages is what they write for us. 
As always, we welcome feedback from 
our readers, so let us know what you 
would like to see in PLN and any sug- 
gestions about our coverage. Enjoy this 
issue of PLN. ■ 

Qualified Immunity 
for Strip Search f 

I n the July, 1 994, issue of PLN we 
reported Conedyv. Boardman , 16 
F.3d 183 (7th Cir. 1993) which reversed 
dismissal of a Muslim prisoner’s suit 
claiming violation of his religious rights 
when guards of both sexes could see him 
naked. On remand the district court 
granted judgment as a matter of law to 
several defendants and a jury ruled 
against Canedy on all remaining claims. 
The court of appeals for the seventh cir- 
cuit affirmed the dismissal. 

The appeals court held that in 1 992, 
when this action arose, the law was not 
clearly established that a prisoner’s re- 
ligion based nudity taboo outweighed a 
prison's interest in having its guards 
observe prisoners at all times, in all situ- 
ations. Thus, the defendants were 
entitled to qualified immunity from 
money damages. Because Canedy had 
been transferred to a different prison his 
claims for injunctive and declaratory' 
relief were rendered moot. Readers 
should note that Canedy made no 
claims under the Religious Freedom 
Restoration Act (RFRA). See: 
Canedy v. Boardman , 91 F. 3d 30 (7th 
Cir. 1996). ■ 


T he court of appeals for the sec- 
ond circuit reaffirmed that 
prison officials violate the constitution 
when they retaliate against prisoners 
who file administrative grievances. 
The court discussed the standard of 
review in prison retaliation cases. 

Patrick Graham is a New York 
state prisoner. After prison grievance 
representatives contacted Graham 
about the proposed removal of showers 
in a workshop, Graham agreed to find 
some prisoners willing to represent 
the workshop prisoners in the griev- 
ance process. Graham had also filed 
a grievance as well as a lawsuit in 
state court challenging the removal 
of the showers. After obtaining the 
names of prisoners to be representa- 
tives in the grievance process Graham 
was interrogated by prison officials 
who claimed he was circulating a pe- 
tition and organizing a work stoppage. 
A search of his cell produced a piece of 
paper with the names of five workshop 
prisoners on it. Graham was infracted 
and charged with organizing a work stop- 
page. 

Graham was found guilty of the 
charges and sentenced to 180 days in seg- 
regation. Graham filed suit under 42 
U.S.C. 1983, 1985(3) and 1986. claim- 
ing the infractions were retaliatory 
because of his grievances. The dis- 
trict court dismissed the lawsuit 
because Graham was afforded proce- 
dural due process at the disciplinary 
hearing. The court of appeals vacated 
dismissal of the § 1983 claim and 
affirmed dismissal of the § 1985 and 
1986 claims. 

The appeals court gave a detailed 
discussion to the standard prisoners 
litigating a retaliation claim must 
make. To survive summary judgment 
plaintiffs must show that the disci- 
plined conduct was constitutionally 
protected and that the punishment was 
motivated in whole or in part by that con- 
duct. In other words, "that the prison 
officials’ actions were substantially im- 
proper retaliation.’’ The court held that 
Graham had presented sufficient evi- 
dence for this claim to proceed to trial. 
"This court has held that retaliation 
against a prisoner for pursuing a griev- 
ance violates the right to petition 


government for the redress of grievances 
guaranteed by the First and Fourteenth 
amendments and is actionable under § 
1983.” 

Because of its central importance, 
the right to petition is substantive rather 
than procedural and cannot be obstructed 
regardless of the procedural means ap- 
plied. The court held that the district 
court erred when it ruled Graham’s con- 
stitutional rights w'ere not violated 
because he received procedural due pro- 
cess in the disciplinary hearing. The 
court found this reasoning flawed be- 
cause it lacked a substantive due process 
component. The issue in this case was 
not whether any evidence supported the 
prison disciplinary decision but whether 
the disciplinary decision was improperly 
motivated. 

The court held there was a disputed 
issue of fact at issue because Graham 
denied he organized a work slowdown, 
supported by testimony from seven wit- 
nesses. Graham also met the second 
prong by showing that his protected con- 
duct was a substantial, motivating factor 
in his discipline. The defendants dis- 
puted this inference because seventeen 
prisoners filed grievances and only Gra- 
ham was retaliated against. The court 
dismissed this argument by noting 
Graham's unique role in that he was the 
only prisoner collecting signatures from 
other grievants and he was the only pris- 
oner to file suit in state court on the 
showers removal. "It cannot be said that 
as a matter of law this unique role can- 
not provide a motive for retaliation; 
Graham succeeds in raising an issue 
of material fact whether the defen- 
dants perceived Graham as a leader 
in protesting the removal of the 
showers and thus had a motive to 
single him out for retaliation.” The 
court held that based on the current 
record Graham's discipline was cither 
wholly retaliatory or not retaliatory at all. 
The case was remanded for a jury trial 
to resolve the matter. 

The court affirmed dismissal of the 
§ 1985(3) and 1986 claims by holding 
Graham had failed to show he w as a vic- 
tim of race or class based discrimination. 
See: Graham v. Henderson. 89 F.3d 75 
(2nd Cir. 1996). ■ 
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Sixth Circuit Issues 
PLRA IFP Order 

O n February 4, 1997, Boyce 
Martin, chief judge of the sixth 
circuit, issued an administrative order di- 
recting all circuit and district court 
judges in the sixth circuit to apply the In 
Forma Pauperis (IFP) provisions of the 
Prison Litigation Reform Act (PLRA) 
uniformly to all complaints or notices of 
appeal filed on or after March 1, 1997. 
Judge Martin’s order aptly summarizes 
the IFP provisions of the PLRA. “No 
longer do courts first focus on the merits 
of a prisoner’s complaint. Rather, it is 
the prisoner’s financial status that the 
courts must initially examine. Pauper 
status for inmates, as we previously knew 
it, no longer exists. All prisoners while 
incarcerated must now pay the required 
filing fees and costs. When an inmate 
seeks pauper status the only issue is 
whether the inmate pays the entire fee at 
the initiation of the proceeding or over a 
period of time under an installment plan. 
Prisoners are no longer entitled to a 
waiver of fees and costs.” The judge 
noted the PLRA and this order does not 
apply to habeas proceedings under 28 
U.S.C. § 2241, 2254 and 2255. 

All prisoners in the sixth circuit 
(MI, OH, KY and TN) who are planning 
to seek IFP status in federal civil litiga- 
tion should read this order before filing 
suit because it gives a detailed explana- 
tion of what to expect when filing IFP. 

The order lists the sixth circuit rul- 
ings which have been overruled by the 
PLRA. Clark v. Ocean Brand Tuna, 974 
F.2d 48 (6th Cir. 1992) was overruled 
by 28 U.S.C. § 1915(e)(2) so that a 
prisoner’s complaint must be dismissed 
by the court in a prefiling screening pro- 
cess if it is frivolous, malicious, fails to 
state a claim under which relief can be 
granted or if it seeks monetary relief 
from a defendant immune from money 
damages. No opportunity to amend 
the complaint is allowed. “Section 
1915(e)(2) states that regardless of 
whether a filing fee has been paid, the 
district court must dismiss the case if the 
complaint satisfies the factors of § 
1915(e)(2). Thus, even if the filing fee 


is paid, the district court must dismiss 
the complaint if it comports with § 
1915(e)(2).” The court noted that non 
prisoners who file suit IFP, with or with- 
out counsel, are subject to this provision. 

The order is explicit in stating that 
failure to pay the full filing fee or file 
the required forms for IFP status upon 
filing the suit or the notice of appeal will 
result in dismissal of the suit/appeal for 
want of prosecution and the entire filing 
fee will be assessed anyway. “If dis- 
missed, the appeal [case] will not be 
reinstated despite the subsequent pay- 
ment of the filing fee or request for 
pauper status.” Which means prisoner 
litigants need to get it right the first time. 
Prisoners cannot be penalized if prison 
officials fail to promptly pay the filing 
fees when a prisoner has agreed to pay 
the filing fees from his prison account. 

With cases involving more than one 
prisoner plaintiff the court said the fee 
would be equally divided among the 
plaintiffs. In class action suits only those 
prisoners signing the complaint are li- 
able for paying the required fees. 

The order held that the PLRA over- 
ruled sixth circuit rulings in Weaver v. 
Toombs, 948 F.2d 1004, 1011 (6th Cir. 
1991) and Tingler v. Marshall, 716 F.2d 
1109 (6th Cir. 1983). In Weaver the court 
held that district courts have discretion 
in assessing costs against unsuccessful 
IFP prisoner litigants but the court must 
first determine the prisoner’s ability to 
pay the costs assessed. The PLRA su- 
persedes Weaver. “When judgment is 
entered against a prisoner and costs 
against the prisoner are assessed, § 
1915(f)(2)(A) now requires that the pris- 
oner pay the costs either in full, or in 
accordance with the payment process set 
forth in § 1915(b)(2) ... The prisoner’s 
ability to pay the costs is no longer an 
issue. Section 1915(f)(2)(B) mistakenly 
refers to § 1915(a)(2) as the authorita- 
tive subsection for the payment process. 
However, § 1915(a)(2) does not contain 
a payment procedure. The payment pro- 
cess is located in § 1915(b)(2).” 

Tingler held district courts could not 
sua sponte dismiss prisoner suits with- 
out affording the plaintiff an opportunity 
to amend the complaint. “Under § 


1915(e)(2), a court is required to dismiss 
a case when the action satisfies § 
1915(e)(2)(A) or § 1915(e)(2)(B). The 
courts have no discretion in permitting 
a plaintiff to amend a complaint to avoid 
a sua sponte dismissal. If a complaint 
falls within the requirements of § 
1915(e)(2) when filed, the district court 
must sua sponte dismiss the complaint. 
Section 1915 A also provides for sua 
sponte dismissals in cases brought by 
inmates.” 

The court adopted the reasoning in 
McCann v. Commissioner, Social Secu- 
rity Administration, 96 F.3d 28 (2nd Cir. 
1996) and held “a prisoner is obligated 
to pay assessed fees and costs only while 
he or she remains incarcerated. After 
release, the obligation to pay the remain- 
der of the fees is to be determined solely 
on the question of whether the released 
individual qualifies for pauper status. 
The decision of whether pauper status is 
available to a released prisoner will be 
made by the district court.” The court 
noted that it would be nice if prison offi- 
cials notified the court when prisoners 
with financial obligations to the courts 
were released. The court also noted that 
congress has provided no statute of limi- 
tations for closing prisoner accounts as 
many prisoners may not have any funds 
for their entire period of incarceration. 
“Thus, the clerk of the district court may 
have an open account for a prisoner for 
more than half a century without receiv- 
ing any funds from prison authorities. 
Although sympathetic to the concerns of 
the clerks of the district courts, until con- 
gress creates a statute of limitations on 
the collections of such debts, the clerks 
of the district courts will be obligated to 
keep hundreds of accounts open for de- 
cades to come.” See: In Re Prison 
Litigation Reform Act, 105 F.3d 1131 
(6th Cir. 1997). ■ 

PLRA Not Enough for 
Fourth Circuit 

O ne of the PLRA’s stated pur- 
poses was to cut down on 
“frivolous” prisoner litigation by requir- 
ing full payment of filing fees and 
imposing a “three strikes” limitation on 
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prisoners who have had more than three 
suits dismissed for being frivolous or not 
stating a claim. Apparently the PLRA 
isn’t enough for the fourth circuit. 

In five separate cases the fourth cir- 
cuit singled out serial frivolous litigants 
(the cases are amusing to read) and 
imposed a $500 sanction on each 
plaintiff and issued injunctions bar- 
ring them from further filings unless 
the sanctions (and presumably the fil- 
ing fees as well) were paid and a district 
judge had certified the claims were not 
frivolous. These rulings call into ques- 
tion whether the PLRA is accomplishing 
its stated goal. See: In Re Vincent , 105 
F.3d 943 (4th Cir. 1997); Brock v. 
Angelone , 105 F. 3d 952 (4th Cir. 1997); 
Autrv v. Woods , 106 F.3d 61 (4th Cir. 
1997); Foley v. Fix , 106 F.3d 556 (4th 
Cir. 1997); Vestal v. Clinton , 106 F.3d 
553 (4th Cir. 1997). ■ 

Fifth Circuit Holds that 
PLRA Requires Fees in 
All Pending Cases 

I n two separate rulings, the court 
of appea ls for the fifth circuit held 
that litigants must pay the filing feei in 
all civil cases pending on the date the 
Prison Litigation Reform Act (PLRA) 
was signed into law on April 26, 1996. 
Louella Strickland filed suit challeng- 
ing prison conditions and inadequate 
medical care. The suit was dismissed 
and on April 19, 1996, she filed her no- 
tice of appeal. The appeals court, on its 
own motion, raised the issue of whether 
the PLRA applied retroactively to ap- 
peals pending on the date of its 
enactment. 

The court held it did by finding that 
the PLRA fee requirement was “proce- 
dural" and thus could be retroactively 
applied under Landgraf v. USI Film 
Products , 511 U.S. 244, 114 S.Ct. 1483 
(1994) to cases that were pending when 
the PLRA was enacted. In doing so the 
court explicitly disagreed with White v. 
Gregory. 87 F.3d 429 (10th Cir. 1996) 
and Ramsey v. Coughlin. 94F.3d71 (2nd 
Cir 1996) which both held otherwise. 
[With a split in the circuits on how the 
PLRA is to be applied to cases pending 
on its enactment readers should deter- 
mine the law in their circuit until or 
unless the supreme court decides the 
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matter one way or the other.] In this case 
the court held it would dismiss 
Strickland’s appeal unless she re-filed for 
IFP certification, agreeing to pay the full 
fee in installments, within 30 days and 
complied with the PLRA. See: 
Strickland v. Rankin County Correc- 
tional Facility. 105 F.3d 972 (5th Cir 
1997). 

Glenn Ayo, a Florida prisoner, sued 
various Louisiana parish officials in suits 
dismissed by the district court. On ap- 
peal the fifth circuit court of appeals 
applied Strickland to hold that Ayo’s pre- 
viously granted IFP status was revoked 
by passage of the PLRA and his appeal 
would be dismissed unless he filed an IFP 
application consistent with the PLRA. In 
this case Ayo had fully briefed his ap- 
peal before the PLRA’s passage, which 
the court found to be immaterial. The 
court disagreed with Covino v. Reopel, 
89 F.3d 105, 108 (2nd Cir. 1996) which 
held the PLRA’s IFP provisions did not 
apply to cases already briefed on the 
PLRA’s passage. 

The fifth circuit’s interpretation of 
the PLRA’s IFP requirements is “that 
application of § 1915(a)(2) revokes a 
prisoner’s previously obtained IFP sta- 
tus until it is re-acquired in compliance 
with the PLRA. Thus the PLRA’s IFP 
certification requirements apply alike to 
prisoners who filed a motion to proceed 
IFP on appeal prior to the effective date 
of the PLRA and to those who acquired 
IFP status in the district court and car- 
ried it to the appeal before the effective 
date of the PLRA.’’ See: Avo v. Bathey. 
106 F.3d 98 (5th Cir. 1997). ■ 

Ninth Circuit: PLRA 
Doesn’t Apply to Habeas 

T he court of appeals for the ninth 
circuit held that the filing fee re- 
quirements of the Prison Litigation 
Reform Act (PLRA) do not apply to 
habeas corpus proceedings. “We. 
hold that the forma pauperis provi- 
sions of the PLRA relating to prisoner 
civil actions and appeals do not ap- 
ply to habeas corpus proceedings ' 
Thus, prisoners can file habeas cor- 
pus actions and appeals without 
payment of filing fees in the event 
they are indigent. This ruling agrees 
with the second, third and seventh cir- 
cuits which have reached the same 


conclusion. See: Naddi v. Hill. 106 F.3d 
275 (9th Cir. 1997). ■ 

Massachusetts Court 
Avoids Ruling on Consent 
Decree Termination 

federal district court in Mas- 
achusetts avoided ruling on 
the constitutionality of the Prison Liti- 
gation Reform Act’s (PLRA) provisions 
requiring immediate termination of jail 
and prison consent decrees, 18 U.S.C. § 
3626(b)(2), by refusing to vacate a jail 
consent decree but instead holding the 
decree would no longer be enforced by 
an order of specific performance. This 
case involves 26 years of litigation over 
conditions at the Suffolk County jail. 
Settled by a consent decree in 1979 the 
county has tried repeatedly, without suc- 
cess, to vacate the decree. See: Rufo v. 
Inmates of the Suffolk County Jail , 112 
S.Ct. 748 (1992). 

Upon passage of the PLRA the 
sheriff promptly moved for termina- 
tion of the consent decree. The 
plaintiffs opposed the motion, argu- 
ing the termination provisions in § 
3626(b)(2) were unconstitutional. The 
district court essentially weaseled out of 
making a ruling on the PLRA’s consti- 
tutionality by noting that if it granted the 
sheriff’s motion to terminate it 
"would raise troubling questions of 
the statute’s constitutionality.” The 
court repeatedly expressed its con- 
cern that if it took the PLRA termination 
at face value and duly vacated the de- 
cree it “would raise very serious 
constitutional problems indeed.” 

In a lengthy, cowardly, ruling the 
court avoided the constitutional ques- 
tions raised by the PLRA by a unique 
interpretation of § 3626. The court held 
that to the extent the sheriff agreed to do 
certain things, the decree was not sub- 
ject to the PLRA. Instead, it was similar 
to a “private settlement agreement.” In 
what is hardly a model of judicial clarity 
the court held that if it were to consider 
§ 3626 ’s constitutionality, it would find 
it unconstitutional as violating the sepa- 
ration of powers doctrine. The court 
passed the buck to the first circuit to rule 
on the matter. See: Inmates of Suffolk 
County v. Sheriff ofSujfolk Countv, 952 
F. Supp. 869 (D MA 1997). ■ 
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Pro Se Tips and Tactics 

by John Midgley 


O ne form of remedy available in 
federal court, including in 
some prison cases, is a "declaratory judg- 
ment .” This column discusses what a 
declaratory judgment is, why you might 
want one in some cases, and the require- 
ments for getting one. 

What Is A Declaratory Judgment 
And When Should I Ask For One? 

A declaratory judgment is a state- 
ment (declaration) bv a court of the rights 
of parties to a dispute. In cases in which 
a declaratory judgment is available, a 
party may get simply the declaration 
without asking for (or even qualifying 
for) a so-called "coercive” remedy, such 
as an injunction or damages. Or. a party' 
can (and usually does) get a declaratory 
judgment along with these other rem- 
edies. 

The authority for a federal court to 
grant declaratory judgments is in 28 
U.S.C. Sec. 2201-2202. Sec. 2201 al- 
lows declaratory judgments in "a case of 
actual controversy.” Sec. 2202 states that 
once a party gets a declaratory judgment, 
the party may also get against the other 
party "further necessary or proper 
relief after reasonable notice and hear- 
ing..." Federal Rule of Civil Procedure 
57 states that declaratory judgment ac- 
tions are governed by the civil rules as 
are other actions in federal court. 

In most cases, people filing lawsuits 
do not ask just for declaratory relief and 
then later ask for other relief. However, 
under the terms of Sec. 220 1 - 2202. it is 
possible for a party to first get a declara- 
tory judgment and then ask the court for 
other relief — such as an injunction or 
damages. This doesn't mean that the re- 
quirements for getting an injunction or 
damages are eliminated just because the 
declaratory judgment has been given, 
and as I will discuss below it does not 
mean you have a right to a declaratory 
judgment whenever you want one. It 
simply means that the declaratory judg- 
ment deciding the legal part of, the case 
— what rights are involved and w hether 
they are being violated — can ’be taken 
care of first and separately , and then you 
could ask for damages or an injunction 


if appropriate based on the court’s deci- 
sion about the legal rights of the parties. 

But you are not required to ask for a 
declaratory judgment first or separately 
from your request for other relief, and in 
most cases there is no good reason to 
separate a request for declaratory judg- 
ment from the rest of the case. For 
example, in the normal case in which 
the goal is alleviating bad prison condi- 
tions, the plaintiffs simply ask in their 
complaint for "declaratory relief [that 
constitutional rights are being violated] 
and an injunction requiring defendants 
to [fix the conditions].” In this normal 
kind of case, there is no separate hear- 
ing on the request for declaratory relief, 
just one hearing in which the court de- 
termines both whether the prisoners’ 
rights have been violated (the declara- 
tion of rights part of the decision) and 
what should be done about it (the part of 
the decision dealing with relief)- And 
there is no advantage to the prisoners of 
having separate hearings on declaratory 
and then later on injunctive relief, be- 
cause the goal is the injunction. 

As discussed below, in cases involv- 
ing actions by public officials, the only 
usual circumstance in which a declara- 
tory action by itself is needed is when 
the plaintiff is trying to get new laws or 
rules declared invalid before they come 
into effect. There could be situations in 
which the prison system intends to im- 
pose a new rule that will directly affect 
prisoners’ constitutional rights, and in 
which the threat of invasion of constitu- 
tional rights is not immediate enough to 
support a claim for injunctive relief (For 
discussion of the requirements for injunc- 
tive relief, see mv last column in the 
March issue of PL\'.) In such a case, 
you might want to try to get a declara- 
tion that the new law or rule will 
inevitably violate your constitutional 
rights. The main reason to do it this way 
would be in the hope of preventing ac- 
tual enforcement and loss of your rights. 

However, if the new law or rule is 
not y et in effect and y ou can make a valid 
claim for injunctive relief, you should do 
so. Asking first for just declaratory re- 
lief when you really want and can get an 
injunction will cause delay. In addition. 


under Federal Rule of Civil Procedure 
57, a case involving only a declaratory- 
judgment request is subject to the right 
of jury trial. A request for declaratory 
relief in a case that primarily seeks in- 
junctive relief (not damages) will not be 
subject to jury trial because such a case 
is seen as being mostly about the request 
for injunction. In many prison cases, it 
is advantageous to the prisoner to have 
a judge and not a jury declare legal 
rights. 

What Is Needed to Get A 
Declaratory Judgment? 

The main requirement that you must 
meet to get a declaratory judgment is to 
show that there is an "actual contro- 
versy.” 28 U.S.C. Sec. 2201. This 
requirement comes from Article III of the 
United States Constitution, which gives 
the federal courts jurisdiction only over 
“Cases” and "Controversies.” 

"Actual controversy” has a special 
legal meaning. It docs not mean a mere 
difference of opinion or a dispute over 
something that may never happen, on 
which the parties just want the court’s 
opinion. It does not mean something 
which you think will happen to some- 
one else. Instead, "actual controversy” 
means either something that has hap- 
pened that will inevitably affect your 
specific legal rights in the future, or 
something that inevitably or nearly in- 
evitably will happen that w ill affect your 
legal rights. An example of an actual 
controversy over something that has hap- 
pened that will inevitably affect legal 
rights is a disputed promissory note: Ifl 
claim the note you hold with my name 
on it has a forged signature, you can ask 
for a declaratory judgment on the valid- 
ity of the note before it becomes due 
because you will certainly want your 
money if the note is v alid. An example 
of something that has not happened but 
inevitably will happen is new govern- 
ment regulations that will require me to 
spend $5,000 to make my house energy - 
efficient or face penalties: I can ask for 
declaratory relief before 1 spend the 
money. 

Many courts admit that it is can be 
hard to figure out whether a dispute is 
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an “actual controversy” (which a court 
can decide), or just something that may 
or may not happen (which a court will 
refuse to decide). In cases involving pub- 
lic officials, plaintiffs often ask for a 
declaratory judgment when there is a 
new law or rule that the plaintiff wants 
to get declared invalid before the new 
law or rule goes into effect. The plain- 
tiff must generally show a specific, 
inevitable effect on his or her legal rights 
before a court will enter a declaratory 
judgment. Here are a few of the many 
examples of such cases which may help 
you to figure out whether your prison 
case is likely to meet the “actual contro- 
versy” test. 

In Bumam v. Oswald, 342 F.Supp. 
880 (D.C.N.Y. 1972), the court entered 
a declaratory judgment invalidating the 
rules regarding prisoner communication 
with the news media which state authori- 
ties at Attica intended to impose. The 
prisoners had challenged rules that were 
changed during the litigation, so the 
court looked at the new rales, apparently 
before they went into effect. There did 
not seem to be a request for an injunc- 
tion, although if the state had decided to 
apply the rales that the court found In- 
valid, the prisoners could have gotten an 
injunction 

See, for other examples, Baker v. 
Carr. 369 U.S. 186 (1962)(declaratory 
judgments against reapportionment 
schemes that denv equal protection); 
Ellis v. Dyson. 421 U.S. 426 (1975)(dis- 
cussing when a criminal statute can be 
challenged by declaratory judgment 
when the plaintiff has not yet been pros- 
ecuted); Seattle School District No. 1 v. 
State of Washington, 633 F.2d 1338 (9th 
Cir. 1980)(specific state statute requir- 
ing school district to do very particular 
things, coupled with threats of enforce- 
ment. gave district right to seek 
declaratory relief); Rochester v. White, 
503 F.2d 263 (3rd Cir. 1974)(welfare 
recipients allowed to challenge notice 
procedures that would be imposed on 
recipients). 

Even if you meet the technical test 
for a declaratory judgment, in most cases 
the court can still decline to give you 
just a declaratory judgment. There are 
many cases saying that courts can de- 
cline to give declaratory judgments when 
there are reasons for declining, such as 
concerns about moving too quickly with- 


out facts being developed, worries that 
the plaintiff is filing “piecemeal litiga- 
tion” (making one case into many by 
filing for declaratory' relief and then later 
an injunction or damages), etc. And the 
Supreme Court has sometimes said that 
when government is the defendant, courts 
should be reluctant to grant a declara- 
tory judgment but should wait for the 
threatened governmental action before 
deciding what to do. Therefore, if you 
file for a declaratory judgment by itself, 
you should be prepared to show why the 
declaratory judgment action is a good 
way to resolve the controversy even be- 
fore your rights are actually violated. 

One sentence of Federal Rule of 
Civil Procedure 57 says. “The existence 
of another adequate remedy does not pre- 
clude a judgment for declaratory relief 
where it is appropriate.” However, this 
is not completely true, especially for pris- 
oners. When length of custody is 
involved, a prisoner must proceed in ha- 
beas corpus and cannot use a declaratory 
judgment action. 10A Wright, Miller & 
Kane, Federal Practice And Procedure, 
Sec. 2758. This is just another example 
of the general rule that all challenges to 
convictions or the length of custody must 
proceed in habeas. 

Therefore, what this sentence in 
Rule 57 really means is that except when 
the other remedy is habeas, the existence 
of another adequate remedy is not nec- 
essarily a barrier to getting a declaratory' 
judgment in a prison case. This makes 
declaratory relief different from injunc- 
tive relief, which, as discussed in my last 
column (March 1997 issue), will not be 
issued if there is another remedy (such 
as damages) that will completely take 
care of the problem. Declaratory relief 
is available even if other remedies would 
take care of the problem, and for example 
in the injunction context is often awarded 
as a natural part of the process of the 
court’s deciding what rights are involved 
before deciding what to do about any vio- 
lations of those rights. 

However, although the existence of 
another remedy may not be a technical 
legal barrier to a declaratory judgment, 
the federal court still does not have to 
hear a declaratory judgment action by it- 
self if there is a better way to have the 
controversy resolved. In other words, the 
court’s discretion to decide whether a 
declaratory judgment is the best form of 


relief will also come into play on the "ad- 
equate remedy” question. Thus, if a suit 
in a different court is going on about the 
same controversy, or if there is some 
other naturally better way for the con- 
troversy to be resolved, the court may 
decide not to hear the declaratory judg- 
ment action. 

I have not in this short column been 
able to cover all the complexities of the 
law of declaratory judgments, but instead 
have highlighted potential issues that 
could affect your case. I cannot com- 
pletely cover here this large subject or 
provide specific legal advice for your 
case. ■ 

[John Midgley is an attorney with Co- 
lumbia Legal Services in Tacoma, WA. 
His column appears quarterly .] 

Federal Parolees 
Kicked off Internet 

T he U.S. Parole Commission has 
said that it was so disturbed by 
the amount of information available on 
the Internet about child sex rings, reci- 
pes for explosives, and plans for hate 
crimes that in December, 1996, without 
holding any public hearings, it approved 
restrictions on the use of computers by 
certain federal parolees. 

The new restrictions, which federal 
parole officers can put into use as they 
see fit immediately, will range from pro- 
hibiting parolees from owning a 
computer to installing monitoring equip- 
ment on their computers that will keep 
tabs on where they roam on line. 

Michael J. Gaines, one of the three 
U.S. Parole Commissioners and a former 
chairman of the Arkansas parole board, 
said that the commission is most con- 
cerned about parolees “with histories 
involving either pedophilia or hate crime 
activity, the illegal use of explosives, 
those kinds of things.” And he added, 
"our staff is estimating perhaps 100 or 
so offenders may fit the condition.” 

Jenni Gainsborough, speaking for 
the ACLU National Prison Project, said 
the new restrictions could probably with- 
stand any legal challenge, since parole 
boards have the authority to restrict their 
convicted charges in ways that would be 
unconstitutional on first amendment and 
due process grounds otherwise ■ 

Source: New York Times 
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Texas Prison Building Corruption, Problems and Dangers 


O f the prisons built in Texas over 
the past four years, in about a 
third of them the boilers don’t meet the 
state safety standards because of instal- 
lation and design mistakes, resulting in 
state regulators issuing at least 146 waiv- 
ers of Texas’ strict boiler safety laws - a 
record. 

The state paid millions on design 
experts to ensure mistakes wouldn’t be 
made in the state’s $1.5 billion prison 
building program, but boiler defects were 
still found in 20 of 56 of the newest pris- 
ons, 

Texas Dept, of Criminal Justice of- 
ficials said the problems pose no safety 
threat. Yet, on August 10th, 1996, a 
boiler at the Hutchins State Jail exploded 
- blamed on a bad valve. Also in Au- 
gust, at the Lychner State Jail, a boiler 
malfunctioned. An investigation was 
then undertaken by TDCJ. 

Martin Morrow, assistant manager 
of prison maintenance, who is in charge 
of boiler maintenance at prisons, said of 
the problems, "We were not asked to sit 
on design meetings ... We could have 
pointed out those things. It’s a lot more 
expensive to be correcting these prob- 
lems now than it would have been back 
then." 

In January: 1997. officials ordered 
Safety inspections of all prison boilers. 
Art Mosley, deputy director of the TDCJ, 
said "We’re not taking any chances.” 

The State Board of Registration for 
Professional Engineers, that licenses 
engineers, compiled a 23 page list of 
problems with Texas' prison construc- 
tion frenzy after the TDCJ challenged 
the engineers board to put up or shut up 
about alleged problems. 

Some of the problems listed were: 
engineers' new prison designs being 
changed without the engineers.’ ap- 
proval; prison system employees passing 
out business cards identifying themselves 
to be engineers, when they weren’t; not 
having licensed engineers oversee con- 
struction projects; boiler and ventilation 
systems may have been designed or. in- 
stalled improperly; grease traps.that may 
violate federal Environmental Protection 
Agency standards being installed by the 
order of unlicensed people; prisons built 
without the required emergency genera- 
tors; sites for prison construction being 


selected by people other than licensed 
engineers; prefab concrete walls having 
faulty design; a prison system official 
instead of a licensed engineer being in 
charge over the design of fire protection 
and other safety systems at new prisons; 
an engineer’s seal being cut from one 
construction drawing and taped to an- 
other, so the second drawing could be 
approved on a project plagued with prob- 
lem in the costly renovation of a vacant 
Wal-Mart store being converted to office 
space for personnel and health service 
employees of the TDCJ; and, prison of- 
ficials ordering construction project 
changes, rather than a licensed engineer 
doing so. 

The engineers’ board said there "ap- 
pears to be violation of code and may be 
life-threatening.” Mosley, who is the 
prison system official in charge of con- 
struction, said, “A lot of this was due to 
the rapid rate of construction we were 
engaged in at the time.” 

The TDCJ signed an agreement 
with the engineers board to correct the 
problems and violations and to have all 
construction projects properly supervised 
by licensed engineers. Enforcement ac- 
tion, fines and criminal prosecution were 
headed off with the agreement. 

Executive director of the engineers’ 
board, John Speed, said that the engi- 
neers board decided that taxpayer money 
would be better spent to gain compliance 
and correct the problems than to gather 
evidence for possible criminal charges. 

Speed said, "it was deemed that it 
would be much, much better to just get 
the problem fixed. We would rather use 
those resources to determine if there’s 
been any compromise of the projects.” 

Then in January, Speed requested a 
bigger budget from the Senate Finance 
Committee, saying that the board’s in- 
vestigation of the TDCJ’s construction 
program has been so costly that they need 
a bigger budget. 

Senate Finance Committee Chair- 
man Bill Ratliff suggested that the TDCJ 
pay for the engineers board investigation, 
rather than the taxpayers footing the bill. 
"If their activities have caused a bunch 
of .additional costs for another agency, I 
think they should pay for it,” Ratliff said. 

In another TDCJ construction scan- 
dal, J.B. Cole, the former head of 


construction for the TDCJ was indicted 
by a Walker County grand jury in De- 
cember, 1996, for abuse of official 
capacity. The charge is that Cole rewrote 
the job requirements so that his son 
would be hired with the prison system 
for a $30,588 a year position. 

Cole, who steered the state’s $1.5 
billion prison building spree, is now re- 
tired from the prison system and says he 
is innocent of any wrongdoing. He ad- 
mitted that he wrote the job requirements 
for that job, but said that it was moved 
to another division “so there wouldn’t 
be any questions.” He denied his son was 
the only applicant and said, "I didn’t 
have anything to do with his hiring.” 

The requirements for the job, a se- 
nior inspector in telecommunications, 
were changed from six years of supervi- 
sory experience to three years of 
telephone installation experience and a 
trade school certification. 

Cole’s son; Page, didn’t have the 
supervisory experience, but was the only 
applicant with the certified training, 
while another applicant had the six years 
pf supervisory experience. 
i Through a spokesman, TDCJ execu- 
tive director Wayne Scott said it is “a 
tragic situation for everyone concerned. 
But we are proud that our own internal 
affairs division put this information to- 
gether and presented it to the proper 
authorities.” ■ 

Sources: Palestine Herald-Press', Aus- 
tin American-Statesman ; The Dallas 
Morning Star, Tyler Morning Telegraph 
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j HELP WANTED j 


| PIN Web Master g 

| Prison Legal News will soon have a | 
I new web site of its very own, www.pln.org. . 
I We are currently found on the web at: J 

■ www.synapse.net/~arrakis/ pin/ pin * 

I (which is quite a mouthful!). I 

| Before we set up the new web site, how- 1 
| ever, we need to locate a volunteer who is | 
| willing to donate 5-10 hours a week to keep g 
I the PLN web page updated and respond to . 

■ e-mail queries. * 

■ Please send a letter or resume with your ■ 

I qualifications to either of the PLNe ditors I 
| at the addresses listed on page two. | 

k — — — — — — — — — — — J 
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Jury Verdict in Prisoner Attack Affirmed 


T he court of appeals for the sev- 
enth circuit affirmed a jury ver- 
dict of $10,000 in favor of a prisoner 
whose cell was opened by a guard in or- 
der for him to be attacked by other 
prisoners. Edward Paulick, an Illinois 
state prisoner, was a member of the 
Northsiders gang and apparently he also 
had a very good relationship with his 
captors. Paulick set up a meeting be- 
tween prison officials and Daniel 
Schoolcraft, another Northsider. 
Schoolcraft informed on an alleged plot 
by the gang to kill the prison warden. 
Schoolcraft was placed in protective cus- 
tody but Paulick remained in population. 
Paulick was later thanked for his ser- 
vices by prison officials, in front of 
another Northsider. 

Four days later Paulick was asleep 
in his cell when guard Jimmy Mifflin 
unlocked his cell door. Several prison- 
ers ran into his cell and stabbed him 21 
times, seriously injuring him. Paulick 
sued Mifflin claiming his eighth amend- 
ment rights were violated when Mifflin 
opened the cell door for the attack. At 
trial Mifflin denied opening the cell door 
but the jury disbelieved him and awarded 
Paulick $5,000 in compensatory dam- 
ages and $5,000 in punitive damages. 
Mifflin appealed the jury verdict and the 
appeals court affirmed. 

The appeals court noted that pris- 
oners have a right to personal safety. 
While the suit was litigated as one in- 
volving deliberate indifference the court 
characterized it as going beyond mere 
indifference, “...by opening Paulick’s 
cell door and allowing the attackers to 
enter, Mifflin actually participated in the 
assault.” The court noted it had upheld 
criminal convictions for similar actions 
committed by prisoners. While deliber- 
ate indifference is usually more 
appropriate for situations involving in- 
action by a state official; it can also apply 
to cases like this one, involving action. 
Further, deliberate indifference can be 
proven by circumstantial evidence. The 
fact that a plaintiff s proof is circumstan- 
tial does not mean it is insufficient for a 
jury to find deliberate indifference. 

The court noted that most failure to 
protect cases hinge on “what the prison 
official knew and when he knew it be- 
cause it is important to insure that guards 


are not held liable for failing to prevent 
the unforseeable acts of third parties.” 
This case involved Mifflin’s actions, 
what he did rather than what he failed to 
do. The evidence at trial was sufficient 


to show Mifflin participated in the at- 
tack rather than merely acquiesced. 
Apparently Paulick did not appeal the 
low jury award. See: Paulick v. Mifflin, 
90 F.3d 205 (7th Cir. 1996). H 


A Matter of Fact 


y Between 1984 and 1994, the 
number of non U. S . citizens serving time 
in a federal prison increased an av- 
erage of 15 percent annually, from 
4,088 to 18,929. The overall federal 
prison population, by contrast, in- 
creased an average of 10 percent 
annually, from 31,105 to 87,437. 
Fifty-five percent of the non-citizens 
prosecuted in federal court in 1994 were 
in the U S. legally. 

y According to INS estimates, 
29,207 “criminal aliens” were deported 
from the U.S. in the first 10 months of 
fiscal year 1996, more than in all of 1995. 
California accounted for 10,784 such de- 
portations. Arizona was second with 
5,675 and Texas third with 4,539. All 
other states combined accounted for the 
remaining 8,209 “criminal aliens” de- 
ported. 

> The INS deported 67,000 ille- 
gal immigrants during 1996, a 34 percent 
increase over 1995. The figure was 
43,500 in 1992, the last year of the Bush 
administration. 

y Nearly 40 percent of African- 
American men in their twenties in 
California are imprisoned, on parole, or 
on probation, a rate eight times higher 
than whites, according to a 1996 study 
written by the San Francisco-based Cen- 
ter on Juvenile and Criminal Justice. 

y The California Department of 
Corrections operates 32 prisons and em- 
ploys approximately 42,000 persons. 

y A study of 1993 federal drug 
convictions showed that out of the 14,800 
federal prisoners serving time for crack 
cocaine, 88.3 percent were black, 7.1 
percent Latino, and 4. 1 percent white. 

y African-Americans make up 7 
percent of California’s population, 20 


percent of arrests, and 43 percent of those 
convicted for third strikes. 

y U.S. labor secretary Robert B. 
Reich wrote in a 1983 academic journal 
that a one percent increase in unem- 
ployment translated into “920 more 
suicides; 650 more homicides; 500 
more deaths from cirrhosis of the 
fiver; heart; and kidney disease, 

4.000 more admissions to state men- 
tal hospitals, and 3,300 more people sent 
to prison.” 

> According to Harper’s Index 
(1997) the average percentage increase 
in the national homicide rate is 5.6 per- 
cent per every one percent increase in 
the unemployment rate. 

y According to mid- 1 996 Bureau 
of Justice Statistics figures, the impris- 
onment rate in the U.S. is 615 per 

100.000 population (about one in every 
163 U.S. residents) which is nearly 
double the 313 per 1000,000 just ten 
years earlier. 

> More money was spent build- 
ing new prisons than universities in 
1995, for the first time ever, accord- 
ing to a study released by the Justice 
Policy Institute. Construction funds 
for higher education dropped $954 
million to $2.5 billion, while prison 
construction outlays increased $926 
million to $2.6 billion in 1995, the 
most recent year for which data is avail- 
able. 

> According to a Dept, of Justice 
study, one out of 20 U.S. residents bom 
today will spend time behind bars (if 
current trends hold). The rate for black 
males is one in four, for Hispanic males 
it is one in six, and for white males it is 
one in twenty-five. ■ 
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On the Edge of Midnight 

by Mr. Wolf 


A n extraordinary ruling by the 
ninth circuit court of appeals 
in Hook v. State of Arizona, 98 F.3d 1177 
(9th Cir. 1996), brought the Arizona 
prison system to the brink of disaster 
during the 1996 holiday season. The 
ruling is indicative of the folly being 
exhibited as states move to disengage 
long-standing consent decrees and en- 
force the provisions of the PLRA. [See: 
"Prison Litigation Reform Act Passed,” 
PLN Vol. 7 No. 7.] 

On October 25, 1996, the ninth cir- 
cuit issued its opinion reversing the 
earlier district court ruling of judge Carl 
Muecke regarding portions of a 1973 
consent decree which allowed three 
251b. food boxes to be sent to prisoners 
during the holiday season and posses- 
sion of hot pots. 

In 1973 prisoners filed suit alleg- 
ing violations of their rights under the 
1st, 8th and 14th amendments to the 
Constitution as they relate to restrictions 
on personal and legal mail, newspapers 
and magazines. The complaint also cov- 
ered issues of double-bunking and lack 
of rehabilitative type programs. 

That same year the Arizona Depart- 
ment of Corrections (ADOC) proposed 
comprehensive changes in its mail poli- 
cies which the court accepted and 
approved as part of the consent decree. 
A ban on double-bunking the tiny cells 
at the maximum security Florence Cen- 
tral Unit was incorporated into the decree 
and issues relating to counseling. The 
complaint originally filed by prisoners 
did not mention or assert any right to 
receive food boxes or have hot pots. 
Those items were added by the ADOC 
and attorneys, and ultimately formalized 
as part of the consent decree. 

In 1992, Governor Fife Symington 
(currently on federal trial for numerous 
counts of fraud and extortion) and then 
director of ADOC Sam Lewis, began to 
use captive prisoners to further monetary 
and political agendas. [See: “Oppression 
on the Rise in Arizona,” PLN, August 
1994 ] In October of that year the 
ADOC began it’s relentless drive to 
eliminate food boxes from the decree. 
All attempts have been unsuccessful un- 
til now. 


The decision to delete food boxes 
and hot pots from the decree ignited a 
ground swell of anger and resentment 
throughout the prison system. On Octo- 
ber 29, 1996, the President of Middle 
Ground Prison Reform, Donna Hamm, 
sent a letter to director of ADOC, Terry 
Stewart, regarding the ruling and sent 
copies to several hundred prisoners. 

Her letter begins: “For the first time 
in the history of Middle Ground, we are 
requesting the Department to delay 
implementation of a change in policy on 
the ground of an extraordinarily high 
probability of irrational response on the 
part of the prisoner population as a 
whole. In our opinion, based on many 
years of experience, the irrational pris- 
oner response could easily, and probably 
will, include destructive acts — i.e., vio- 
lence, work stoppages, riots.” 

She then discusses the positive ben- 
efits of holiday boxes to prisoners and 
their families and how it is “perhaps the 
most highly emotionally-charged issue 
with which I have been involved during 
13 years of prison advocacy work.” She 
correctly points out that, “Work stop- 
pages and riots have actually occurred 
in the past, as a result of prisoner per- 
ception about abusive, repressive, and 
uncaring attitudes and policies on the 
part of prison administration. The 
Department's own internal report, The 
Impact of Overcrowding on Assaults and 
Major Disturbances dated February 
1996, identifies a 142% increase in vio- 
lence from 1994 to 1995, and identifies 
prison policy changes as contributing to 
this increase. The increase in violence 
is both prisoner-on-prisoner and pris- 
oner-on -staff. The report identified 
specific policy changes that contributed 
to the increase in violence, including the 
curtailment of the inmate television sys- 
tem, reduction of inmate property and 
charges for health care, among others.” 

The trend in DOC created violence 
continued during 1996. PLN has been 
100% accurate in its predictions regard- 
ing the eventual result of such repressive 
acts. [See: “Winds of Unrest Blowing 
over'Arizona,” PLN June 1995.] The 
past year has seen numerous disturbances 
of a degree requiring tactical team re- 
sponse at prisons around the state. The 


dogmatic attitude of state officials has 
given rise to an almost total lack of ac- 
countability at the unit levels in matters 
concerning abuse of prisoners, handling 
of mail and property, food services, clas- 
sification and medical care. The erosion 
of the Hook decree is creating a broader 
system-induced rage in prisoners remi- 
niscent of the days of Attica and Santa 
Fe. 

As Donna Hamm further stated in 
her letter, “The crisis was created by the 
eleventh-hour conjunction of the court’s 
sudden reversal of the 23 -year old Christ- 
mas package policy and the imminent 
beginning of the 1996 Christmas food 
package season. These matters cannot 
be changed. The crisis is upon us and it 
must be managed or it will manage to 
manifest itself. Cool heads must prevail 
if the state is to avoid the unnecessary 
and inexcusable loss, grief and expense 
of after-the-fact crisis management. The 
loss of life for prisoners and prison staff, 
the millions of dollars in property de- 
struction, the added pressures on the 
prison system from temporary serious 
damage to prison institutions, and other 
ancillary consequences are all easy to 
avoid and incredibly difficult to correct.” 

Director Stewart’s response? 
Shortly after receipt of her letter he 
threatened to sue her, a free world pri- 
vate citizen, if there were riots or protests 
in the prison system. Individuals or 
groups of prisoners who were heard ex- 
pressing their displeasure about the 
court’s ruling were placed in detention 
units (lockdown) or otherwise suppressed 
with threats. It was anticipated that over 
twenty five different prison units might 
explode in large scale rioting. 

Attorneys representing prisoners on 
Hook filed a motion for rehearing with 
the court alleging (correctly) that the 
ADOC had misled the court about the 
reasons for deleting the holiday boxes. 
On November 27, 1996, the ninth cir- 
cuit issued a remarkable order advising 
it would not rule on the motion for re- 
hearing until after December 1996. It 
further ordered that the decree remains 
in full effect and that the ADOC is there- 
fore required to allow holiday food 
packages for the 1996 season. And they 
did. 
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However, the entire decree remains 
under diligent attack by state officials. 
Two years ago Governor Symington via 
the Legislature appropriated $ 1 million 
to a private group of attorneys for the 
express purpose of dismantling the con- 
sent decree and the provisions of Casey 
v. Lewis , which on the latter, ADOC did 
prevail. [See: “Supreme Court Reverses 
Court Access Case,” PLN Vol. 7, No. 8.] 

This group misleadingly named the 
Anzona Constitutional Defense Coun- 
sel (ACDC) has filed suit seeking to 
remove federal court oversight on prison 
issues regarding housing; vocational, 
educational and recreational programs; 
law libraries; mail; and disciplinary pro- 
cedures and medical care. Chairman of 
the ACDC group, Michael Block, said 
they are asking the court to “immedi- 
ately and completely end all aspects of 
its supervision of Arizona’s prisons.” 
Block further stated that the passage of 
the PLRA “makes it a lot more favor- 
able (for prisoncrat power mongers) to 
challenge federal courts.” 

Anticipation of favorable rulings for 
prison officials is already creating an 
atmosphere of callous disregard towards 
the legitimate needs of prisoners. A re- 
turn to a hands-off doctrine is a course 
destined for disaster. Federal courts 
originally became involved in prison 
matters nationally because they had no 
choice. The courts had witnessed how 
states, pressed for dollars, and guided 
by empire building tyrants had used pris- 
oners to further their political careers, 
line their pockets and turned a blind eye 
to atrocious violations of a constitutional 
dimension. 

When absolute power was allowed 
states it only led to greed, corruption and 
w idespread abuses. Prison officials dem- 
onstrated again and again gross 
violations of the 1st, 4th. 5th, 6th, 8th 
and 14th amendments to the U.S. Con- 
stitution. Without checks and balances, 
without recourse for legitimate griev- 
ances, and without independent and 
sound intervention of some form, his- 
tory clearly reflects a path headed for 
destruction. How' the courts will ulti- 
mately rule remains unknown. What is 
known is that it is five minutes to mid- 
night and the clock is ticking. | 

Source: Tribune Newspaper 


CDC Consent Decree Contempt Vacated 


T he court of appeals for the ninth 
circuit held that before a party 
can be held in contempt for violating a 
consent decree, the decree must set forth 
the required conduct in specific detail. 
Prisoners at the California Medical Fa- 
cility (CMF) in Vacaville filed suit 
challenging inadequate medical and psy- 
chiatric care. The suit was settled by a 
consent decree entered in 1990. The 
decree required, among other things, that 
prison officials provide “appropriate psy- 
chiatric evaluation and treatment” to 
prisoners. Not surprisingly, the Califor- 
nia Department of Corrections (CDC) 
has not complied with the decree. This 
is the fourth published circuit ruling 
resulting from the CDC’s unwilling- 
ness to comply with the decree, See: 
Gates v. Deukmeiian , 987 F.2d 1392 
(9th Cir. 1992); Gates v. Rowland, 39 
F.3d 1439 (9th Cir. 1994) and Gates v. 
Rowland , 60 F.3d 525 (9th Cir 1995). 
This is in addition to several unpublished 
rulings. 

The district court found the defen- 
dants to be in civil contempt for failing 
to provide “appropriate” medical care to 
the prisoner plaintiffs and assessed 
$10,000 a day in fines which was 
stayed provided the CDC complied 
with instructions from the special 
master appointed to oversee imple- 
mentation of the consent decree. The 
state appealed and the ninth circuit 
held that even though the contempt 
sanction had been stayed it was still 
a “final order” over which the court had 
appellate jurisdiction. 

The court held that there could be 
no basis for contempt unless there 
was a violation of the decree. "For 
the contempt order to stand, the de- 
cree has to have been specific enough 
to require the thirteen proposed modi- 
fications to the outpatient psychiatric 
plan.” 

“Specificity in the terms of consent 
decrees is a predicate to a finding of con- 
tempt.” The court gave a detailed 
explanation of how consent decrees 
are enforced as court injunctions. “If 
an injunction does not clearly de- 
scribe prohibited or required conduct, 
it is not enforceable as contempt.” 
Applying that standard, the court 
held that the term "appropriate.” psy- 


chiatric care was too vague to be en- 
forced. [Readers should note- that in 
Gates v. Rowland, 60 F.3d 525 (9th Cir. 
1995) the same court held that the same 
decree ’s same language was "a suffi- 
ciently specific standard with which to 
judge defendant 's compliance. ” But now 
it isn ’t. ] 

While one lesson from this-case is 
that attorneys drafting consent decrees 
should use detailed, specific language if 
they expect to enforce compliance, the 
other is the court’s attitude towards pris- 
oners. “As the prison officials’ evidence 
showed, the inmates are more apt than 
non-criminal victims of mental ill- 
ness to lie about their symptoms, sell 
their medication, and injure or kill 
staff, each other and themselves. The 
mentally ill and disabled people 
would not have been convicted of 
crimes and placed in the facility, after 
all, had they not demonstrated an inabil- 
ity or disinclination to behave 
themselves.” 

The lower court’s ruling was vacated 
and-teversed. “The consent decree can- 
not support a contempt finding for failure 
to provide an 'appropriate level’ of psy- 
chiatric screening and care, because that 
provision does not command any con- 
duct with specificity.” 

Michael Bien, the plaintiffs’ attor- 
ney. responded to press conferences by 
CDC officials hailing this ruling as a key 
victory in the war on prisoners. Bien 
stated: “If the millions of dollars and 
enormous energy spent since 1990 by 
the state fighting the terms of the 
decree had been spent fixing the 
prison, we wouldn’t be here today. 
Gomez [then CDC director] has a 
fundamental problem. He’s got seri- 
ously ill inmates at Vacaville that are not 
receiving proper care, That’s where his 
focus should be. Not waving his arms 
about a victory in court.” The Sacra- 
mento Bee noted that so far the state of 
California has paid the prisoners' 
lawyers more than $5 million in at- 
torney fees and costs and about $3 
million to the court appointed media- 
tor and his staff. This is in addition 
to the state’s own litigation costs. 
See: Gates v. Shinn. 98 F.3d 463 (9th 
Cir. 1996). ■ 
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California Prisoner Wins Judgment Against Guard in Shooting 


H erbert Green, a 51 year old 
African-American prisoner, 
filed a pro se § 1983 action against Rob- 
ert Konkel, a prison guard at Calipatria 
State Prison, alleging that Konkel vio- 
lated his eighth amendment rights by- 
shooting him. The case proceeded to 
trial where a jury awarded Greene $1 in 
compensatory damages and $10,000 in 
punitive damages. 

Green, who is now in Pelican Bay 
State Prison, wrote PLN about the case 
and provided the federal district court’s 
ruling denying Konkel’s motion for a 
new trial. 

In that ruling, the court reviewed the 
law and the findings of the jury. The 
evidence established that Konkel had 
been angry with Greene and during a 
"heated exchange” witnessed by other 
prisoners who testified at trial, Konkel 
was heard to tell Greene, "You’ll get 
yours.” Konkel denied he made such a 
statement. 

Later, during a fight between two 
other prisoners on the Calipatria unit 
where Greene was housed, Konkel. 
armed with a rifle, ordered everyone 
down, a command with which no one 
complied. Konkel testified that Greene 
was moving toward the prisoners in- 
volved in the disturbance Konkel shot 
at Greene. The bullet ricocheted off the 
wall and some bullet fragments embed- 
ded in Greene’s left arm and back. 

Konkel wrote a violation report ac- 
cusing Greene of being involved in the 
fight. The prison administration, how- 
ever. determined that Greene was not 
involved. 

"Key to Konkel ’s defense.” writes 
judge Barry Ted Moskowitz. 'was his 
testimony, which the jury- evidently found 
not credible. The jury- found that Konkel 
selected Greene as his target maliciously 
and sadistically to cause him pain and 
not fora legitimate penological purpose, 
such as stopping a disturbance.” 

Konkel testified that he aimed for 
Greene’s leg after he yelled at Greene to ~ 
stop. The bullet, however, struck the wall 
five feet, one inch olf the floor. The court 
found that circumstantial evidence sup- 
ports the inference that Konkel was 
shooting at Greene’s head 

"In my victory was defeat,” Greene 
said in his letter to PLN. "1 clearly 


proved a case of attempted murder to the 
jury and they gave me $ 1 in compen- 
satory damages and $10,000 in 
punitive damages, which is a mock- 
ery to justice.” 

Green says there were no African- 
Americans in his jury pool. “I w ; as 
weakly told all Blacks were sent to other 
court rooms,” he said. The jury pool, he 
says, was comprised of people who had 
all been victims of crime or had family 
members who were victims of crime. 
Half the jury pool stated they had a 
"peace officer” as a friend or family 
member. 

"The jury was rigged,” observes 
Greene, “but the overwhelming evidence 
I had against the prison guard forced the 
jury to give me the verdict.” 

Greene reports that “from the very 
beginning of filing this lawsuit, 1 have 
suffered much in the form of duress and 
harassment as well as physical threats 


F or several years PLN ran a free 
ad for Freedom Press, a post- 
conviction paralegal service based in 
Virginia and headed by James Gossard. 
After receiving a couple of complaints 
about their service, PLN discontinued the 
ad in May of 1995. We contacted 
Gossard and presented him with the 
complaints we had received. After sev- 
eral letter exchanges between Gossard 
and PLN (as well as readers who had had 
complained) we were satisfied that the 
problems had been isolated incidents 
which were satisfactorily resolved. 

At that point Freedom Press asked 
us to run the free ad again. Due to space 
limitations, we declined. But at about 
that time. PLN began running paid ad- 
vertisements. Freedom Press offered to 
pay for a small ad. which PLN then ran 
for the first half of 1996. 

We again received complaints from 
PLN readers about Freedom Press, and 
once again discontinued the ad. After 
more correspondence with Gossard. we- 
were once again assured that the 
Complaints had been resolved satisfac- 
torily. We declined, however, to continue 
running ads for Freedom Press unless 
they were willing to include a disclaimer 


from the brotherhood of prison guards. ” 
He claims that Calipatria guards 
“planted a weapon in my legal envelopes 
to stop me from having access to the law 
library.” 

From Calipatria, Greene was 
shipped to the notorious Corcoran SHU 
(where it’s a wonder he was not killed 
in the infamous Corcoran SHU yard 
“shooting gallery”) and then to Pelican 
Bay. 

“Please let me know,” writes 
Greene, "if you can recommend to 60- 
Minutes news program to look at my 
case. Hopefully we can save the lives of 
other prisoners in the future by waking 
up the public.” 

The case is: Greene v. K. W. P run tv. 
etal. No. 94CV1516 BTM(LSP). The 
editors of PLN have forwarded 
Herbert Greene’s letter and a copy of 
the court ruling to the producers of 
60 Minutes. ■ 


in the ad saying that PLN does not "en- 
dorse” their service. Freedom Press 
initially agreed to this stipulation, but 
then declined to run further paid adver- 
tisements in PLN. 

Since then, other readers have writ- 
ten to PLN with" -complaints about 
Freedom Press. Most recently, one Kan- 
sas prisoner claimed that he sent 
Freedom Press a $ 1 ,000 retainer and 600 
pages of court transcripts and legal docu- 
ments. According to this prisoner. 
Freedom Press failed to complete any 
work for him and then ceased respond- 
ing to his calls and letters. He says that 
he then had friends on the outside try to 
contact Freedom Press, and "it turns out 
[that] Freedom Press is long gone, is on 
the run from the law." 

Although PLN has not been able to 
confirm this claim [Freedom Press failed 
to respond to PLN' s phone calls], we feel 
that we have a duty to alert our readers 
about complaints we have received in 
regards to Freedom Press. 

"My hopes are,” writes our Kansas 
subscriber, "that you will put the word 
out so that no other men are burned by 
this outfit.” 

Consider the word out ■ 

Prison Legal News 


PLN Readers Dissatisfied with Freedom Press 


June 1997 


16 



Denial of Eye Glasses Violates Eighth Amendment 


T he court of appeals for the sec- 
ond circuit held that a vision 
impaired prisoner who is denied medi- 
cally prescribed eyeglasses states a claim 
for violation of the eighth amendment. 
The court also gave some interesting 
comments that this case should not be 
confused with “frivolous” litigation cited 
by anti-prisoner propagandists. Edward 
Koehl is a New York state prisoner who 
requires specially prescribed, tinted eye 
glasses to correct severe double-vision 
and loss of depth perception resulting 
from a head injury. Koehl had medical 
authorization from DOC doctors to have 
the special glasses. After being trans- 
ferred to the Downstate Correctional 
Facility Koehl was given authorization 
by the prison doctor to have his glasses. 
In the hospital waiting area two guards 
asked Koehl if he had permission to have 
the glasses, Koehl stated he did and 
showed them the authorization. The 
guards were not satisfied and asked a 
nurse for the authorization, which was 
still in the doctor’s office. Despite 
Koehl's protests, the guards confiscated 
his glasses and later “lost” them rather 
than send them to Koehl’s home. De- 
spite repeated requests, he received no 
treatment for his vision problems. As a 
result, his left eye shifted into the cor- 
ner of his eye, leaving him blind in that 
eye, and he experienced headaches. 

Koehl filed suit claiming the con- 
fiscation of his glasses and denial of 
treatment for his eye problem violated 
his eighth amendment rights. The dis- 
trict court dismissed the suit on a motion 
for summary judgment. Koehl appealed 
and the court of appeals affirmed in part, 
reversed in part and remanded the case 
for further proceedings. 

The court noted prisoners have an 
eighth amendment right to have their 
serious medical problems treated. See: 
Estelle v. Gamble , 429 US 97, 97 S.Ct. 
285 (1976) Refusal to treat such needs 
by prison officials shows deliberate in- 
difference to the prisoner’s medical 
needs and causes the "unnecessary and 
wanton infliction of pain” in violation 
of the eighth amendment. In this case 
the lower court held that the depriva- 
tion of the glasses did not constitute a 
serious medical need. The appeals court 
disagreed, noting that Koehl needed the 
glasses to avoid double vision and loss 
of depth perception. "Though these con- 
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sequences do not inevitably entail pain, 
they adequately meet the test of ‘suffer- 
ing’ that Gamble recognized is 
inconsistent with ‘contemporary stan- 
dards of decency....’ Such visual 
deficiencies can readily cause a person 
to fall or walk into objects, and Koehl 
alleged that he had experienced such oc- 
currences and suffered injuries as a 
consequence.” 

The court held that Koehl had pre- 
sented adequate evidence that the guards 
had a subjective awareness that depriv- 
ing him of the glasses would subject him 
to a “substantial risk of serious harm.” 
See: Farmer v. Brennan, 114 S.Ct, 1970 
(1994). The court held discovery was 
warranted to determine whether the 
guards were aware of Koehl’s medical 
needs. “The allegations concerning 
Meritt’s abusive response to the sugges- 
tion that the officers should check the 
records in the doctor’s office further sup- 
ports permitting the claim against him 
to survive a motion to dismiss.” Thus, 
the lower court erred in dismissing the 
eighth amendment claim against the 
guards. The court affirmed dismissal of 
a due process claim for the loss of the 
confiscated glasses by holding Koehl had 
adequate state post-deprivation remedies 
available. 

The lower court erred in dismissing 
Koehl’s claim for injunctive relief against 
the prison warden. The warden “had 
overall responsibility to ensure that pris- 
oners’ basic needs were met, and the 
complaint adequately alleged deliberate 
indifference to a serious medical need.” 
Because prison medical staff refused to 
provide adequate medical treatment 
Koehl would be entitled to injunctive re- 
lief if he proved his contentions. 

In an interesting note, the court ex- 
pressed its concern that in one sentence 
the district court had characterized the 
suit as one where "guards wrongfully 
took away plaintiff’s sunglasses.” “That 
sentence can easily mislead critics of pris- 
oner litigation into adding Koehl’s 
complaint to their list of what they con- 
sider to be frivolous lawsuits. This is not 
a case about ‘sunglasses.’ It concerns 
corrective eyeglasses medically pre- 
scribed to alleviate significant visual 
deficiencies of double vision and loss of 
depth perception. This case, which is by 
no means frivolous, must be remanded 
to afford this prisoner an opportunity to 
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develop proof of his eighth amendment 
claims for damages against the officers 
and for injunctive relief against the su- 
perintendent.” 

The court noted that exactly that had 
happened in a case filed by an Ohio state 
prisoner who had been medically pre- 
scribed glasses while undergoing 
ultraviolet ray treatment. That case was 
then “example number one" of a frivo- 
lous lawsuit when characterized by Ohio 
attorney general Betty Montgomery as a 
suit in which “an inmate sued for the 
constitutional right to wear sunglasses," 
in a news release distributed by the Na- 
tional Association of Attorney's General 
The court’s ruling was written by Judge 
Jon O. Newman who wrote "Not All 
Prisoner Suits Are Frivolous.” [PLN. 
April. 1996] See: Koehl v. Dalsheim. 
85 F.3d 86 (2nd Cir. 1996). 

California Slave Labor 
Loses Money 

I n California there is a prisoner 
work program that is supposed to 
save taxpayers up to $50 million a year. 
However, a new study has shown that 
taxpayers are shelling out $180,000 an- 
nually. The program generates about 
$340,000 a year for the state, but costs 
the state $520,000 to administer for a 
net loss of $180,000 annually, accord- 
ing to the study by the states legislative 
analysts. A Joint Venture program, ap- 
proved by voters in November 1990. was 
intended to allow prisoners to earn 
money for themselves and help defray 
the costs of their incarceration. 

The study said the fundamental 
problem with the program is the awk- 
ward co-existence of private businesses 
and the prison environment. Security 
and other restrictions are frustrating to 
private business owners, and prisons 
aren't designed to include business work 
areas, the report said. 

Noreen Blomen. assistant director 
of the Department of Corrections who 
runs the Joint Venture program stated, 
“we have two very different goals. In 
corrections, our bottom line is running 
good, safe prisons, controlling anything 
out of the ordinary. Business' bottom 
line is making a profit in the fastest, most 
efficient way possible. Sometimes the 
two don’t go together." | 

Source: Sacramento Bee 
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Illinois Jail Conditions Suit States Claim 


T he court of appeals for the sev- 
enth circuit held a district court 
erred in dismissing a pretrial detainee’s 
conditions of confinement suit for fail- 
ure to state a claim under Fed.R.Civ.P. 
12(b)(6). The court also held it was er- 
ror to dismiss defendants not properly 
served by the marshalls service. Michael 
Antonelli filed suit over numerous con- 
ditions of confinement at the Cook 
County (Chicago) jail in Illinois. The 
district court dismissed the suit, 
Antonelli v Sheahan. 863 F. Supp. 756 
(ND IL 1994). The court of appeals re- 
versed in part, affirmed in part and 
remanded. 

Two guards were dismissed in the 
lower court because the marshalls did not 
serve them with the complaint. 
Antonelli had supplied the guards’ last 
name and post. The marshalls claimed 
they were unable to serve the complaint 
because more than one person with those 
last names worked at the jail. The court 
held this was reversible error unless more 
than one person with the same last name 
worked the same post Prisoners are re- 
quired to supply only enough 
information to the marshalls so the de- 
fendant can be identified and served. 
This issue was remanded for further in- 
quiry by the lower court. 

The appeals court noted that the due 
process clause prohibits any type of pun- 
ishment of pretrial detainees. "A 
condition of confinement may be im- 
posed on a pretrial confinee without 
v iolating the due process cause if it is 
reasonably related to a legitimate and 
non-punitive governmental goal It may 
not be arbitrary or purposeless.” Jail of- 
ficials violate the constitutional rights of 
pretrial detainees when they act with 
deliberate indifference or punitive intent. 
Readers should note the eighth amend- 
ment applies only to convicted prisoners, 
not unconvicted detainees. In this case 
the court repeatedly refers to the eighth 
amendment, presumably because if a 
condition violates the eighth amendment 
rights of a convicted prisoner it must vio- 
late the fourteenth amendment due 
process right of a detainees 

The appeals court affirmed dis- 
missal of many of Antonelli's claims 
because his complaint alleged only neg- 
ligence. which does not state a 
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constitutional claim. The court reversed 
and remanded the following claims as 
stating a claim for which relief can be 
granted if he is able to prove them: 

Vermin: Antonelli claimed the jail 
was infested with mice and insects and 
was sprayed only twice in sixteen 
months. The appeals court noted that 
the sprayings "indicate some concern for 
Mr. Antonelli’s right to be free from such 
conditions, they do not necessarily show 
that the defendants were less than delib- 
erately indifferent to this right.” Vermin 
infestation states a claim if it negatively 
impacts a prisoner’s health. 

Food: Detainees have a right to nu- 
tritionally adequate food. 

Recreation: Lack of exercise may 
violate the eighth amendment. In this 
case Antonelli claimed he received no 
recreation for up to seven weeks in suc- 
cession and at most he received an hour 
of exercise every two weeks. Due to ex- 
treme overcrowding there was no room 
to exercise in his cell block. 

Psychological Treatment: Prison- 
ers may not be denied all treatment for 
serious psychological or psychiatric con- 
ditions and they must receive adequate 
medical care. Antonelli claimed he was 
denied psychological treatment and 
medication. 

Reading Materials: Antonelli 
claimed the jail provided no reading 
materials. "The arbitrary denial of ac- 
cess to published materials violates the 
First Amendment.” 

Lighting: Antonelli claimed inad- 
equate lighting made reading painful. In 
an interesting comment, the court held 
that the first amendment protects the 
right to light Until now all court rul- 
ings had relied solely on the eighth 
amendment. "Any right to access to 
printed materials protected by the First 
Amendment and (in the case of a pre- 
trial detainee) the Due Process Clause, 
is necessarily implicated where there is 
objectively insufficient lighting to enable 
reading. Also, if the lighting conditions 
were objectively insufficient, they may 
have violated the Eighth Amendment as 
well “ 

■Noise: Incessant noise that inter- 
rupts or prevents sleep violates the eighth 
and fourteenth amendments. 


Cold: Prisoners retain a right to be 
protected from temperature extremes. In 
addition to very cold inside temperatures 
Antonelli was not provided with blan- 
kets. 

Discrimination: Antonelli claimed 
he was seldom allowed movement w ithin 
his cell block because he was white and 
most of the staff were black. This stated 
an equal protection claim 

These portions of the case were re- 
manded to the lower court for further 
proceedings. Extensive case citations 
will make this a helpful case to anyone 
litigating these issues. Readers should 
note this is not a ruling on the merits. 
See: Antonelli v. Sheahan , 81 F.3d 1422 
(7th Cir 1996). ■ 

Swastika Carved on CDC 
Prison Guard Rifle 

I n January of 1997 authorities at 
California’s Folsom State Prison 
launched an investigation to find out who 
carved a swastika and a "white power" 
insignia into the stock of a staff rifle. 

i Sgt. Jim Cook, president of the 
Folsom chapter of the CA prison guard’s 
union (CCPOA) speculated that some- 
body from a group of six to eight guards 
who he said belong to a local militia 
group may be responsible for the carv- 
ings. About 500-guards work at the 
prison. 

Cook and another guard filed suit 
against the Department of Corrections 
in 1994, charging that they had been 
subjected to racial harassment and dis- 
crimination. The suit was dismissed in 
the state's favor in a summary judgment 
just weeks before the racist carving was 
discovered on the rifle butt. 

Cook, apparently in response to a 
reporter's question, didn’t discount the 
possibility that the messages on the rifle 
may have been the work of African 
American guards try ing to gain sy mpa- 
thy for themselves at the expense of white 
guards. 

Cook went on to say that if of any 
guards were charged by the administra- 
tion in the incident. 'T will give them 
the best representation that I can possi- 
bly offer. Ev en if they hate me." ■ 

Source: Sacramento Bee 
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FTCA Suit Not Barred by Prior Bivens Claim 

I n a case of first impression the are free to litigate separately against joint preclusive in the United States’ favor. A 
court of appeals for the seventh tort-feasors .... Legal rules may make party who wants to raise different legal 
circuit held that a plaintiff who files and joinder difficult, and the FTCA is one of theories of liability against the same de- 
loses a Bivens suit against federal offi- these. A victim is forbidden to file suit fendant must present all in a single case 

cials is not automatically barred from against the United States until first pre- .... But when sequential suits name dif- 

filing a tort suit against the United States senting an administrative claim.” The ferent parties, only issues actually and 
over the same facts. David Sterling is a court noted that the BOP did not respond necessarily decided in the first case carry' 
federal prisoner [and a notorious infor- to Sterling’s administrative claim until over to the second under the doctrine of 
mant, see: Sterling v. Wood, 68 F.3d 1124 shortly before his first suit was dismissed, issue preclusion.. Judge Caldwell’s find- 
(8th Cir. 1996) and Sterling v. United The court also noted that the Westfall ing that Sterling’s escape cost him his 

States , 826 F. Supp. 570 (DC DC 1993)] Act, 28 U.S.C. § 2679 (b)(2)(A) forbids chance under Bivens does not establish 

who claimed a bag of his legal materi- substituting the U.S. as a party in suits against Sterling any issue pertinent to 
als was destroyed by a prison guard in alleging constitutional violations by fed- the FTCA case, which therefore must be 
Pennsylvania. He sued the guard in fed- eral employees. reinstated.” See: Sterling v. United 

eral court in Pennsylvania in a Bivens “We hold that a decision in the States , 85 F.3d 1225 (7th Cir. 1996). ■ 
suit claiming the violation of his federal employee’s favor is not automatically 
constitutional rights. While that suit was 


pending Sterling escaped. After he was 
recaptured the suit was dismissed under 
the fugitive disentitlement doctrine. 
Sterling did not appeal the dismissal. 
Instead, he filed a new suit against the 
United States under the Federal Tort 
Claims Act (FTCA), 28 U.S.C. 2674, 
2680(h). 

In the FTCA case the district court 
held that because the Bivens suit in Penn- 
sylvania was dismissed with prejudice, 
the FTCA suit in Illinois should be as 
well. The court of appeals disagreed and 
vacated and remanded the case for fur- 
ther proceedings. 

The court analyzed the doctrine of 
Res Judicata which forbids sequential 
claims against the same party'. The court 
held that in this case that doctrine was 
erroneously applied by the lower court 
because Sterling had sued different par- 
ties in different capacities. A Bivens suit 
seeks to hold individual government 
employees liable for intentional consti- 
tutional deprivations. FTCA claims 
allow for recovery against the United 
States on a lesser standard of mere neg- 
ligence. The court held that as a 
practical matter just because the guard 
won one suit doesn’t necessarily mean 
the U.S. will win the other. 

The court held that issue preclusion 
did not apply in this case because it per- 
tains only to issues actually resolved in 
the first case. Because the first suit was 
not dismissed on the merits, no issues 
were reached. Thus, the U.S. could not 
benefit. The district court incorrectly 
held that Sterling was obliged to join the 
U.S. as a party to the first suit. “Victims 


Trial Required on 

A federal district court in Cali- 
ornia held that the Americans 
with Disabilities Act (ADA), 42 U.S.C. 

§ 12132 and the Rehabilitation Act (RA) 
of 1973, 29 U.S.C. § 794, apply to state 
prisons and were violated when an HI V+ 
prisoner and his HIV+ wife were de- 
nied Extended Family Visits (EFV). 
Grady Bullock is a California state 
prisoner. Both he and his w ife Sherry 
are HIV+ and they participated in the 
EFV program until he was diagnosed 
with HIV. Prison policy prohibits 
HIV+ prisoners from having EFVs 
with their spouses but not with their 
other family members. The Bullocks 
filed suit claiming the EFV ban violated 
their statutory rights under the ADA and 
the RA, no constitutional claims were 
made. The defendants filed a motion for 
summary judgment which the court de- 
nied. 

The court held that both the ADA 
and the RA. contrary to the defendants' 
claim, did in fact apply to state prisons. 
This ruling was based on congres- 
sional intent to include prisons, ninth 
circuit precedent and guidelines is- 
sued by the Department of Justice. 
The court combined its ADA and RA 
analysis as the standards overlap. In 
this case the Bullocks were clearly 
entitled to protection because their 
HIV status qualifies as a "disability” 
for ADA and RA purposes Moreover, 
they were otherwise qualified for the ben- 
efit (i.e. EFVs): they were denied the 


ADA EFV Claim 

benefit due to discrimination solely be- 
cause of their disability and the prison 
receives federal assistance. 

The case was set for trial to resolve 
the disputed fact of whether an HIV+ 
prisoner can be “otherwise qualified” 
for ADA/RA purposes. In making 
fact findings courts should defer to 
reasonable judgments by medical of- 
ficials. In this case the defendants 
claimed the Bullocks’ participation 
in the EFV program would increase 
the risk of TB and other illnesses 
The Bullocks presented extensive 
medical testimony and evidence that 
the EFV ban served no medical purpose. 
These conflicting claims required a jury- 
trial to resolve. 

In Gates v. Rowland. 39 F.3d 1439 
(9th Cir. 1994) [PLN, June. 1995] the 
ninth circuit held it would apply Turner 
v. Safely, 482 U.S. 78. 107 S.Ct. 2254 
(1987) and its “reasonableness test” to 
RA statutory claims by prisoners. 
Applying that standard the court held 
that the defendants had not shown 
any rational connection to legitimate 
governmental interests. This was due 
to no incidents involving HIV+ pris- 
oners having occurred at the prison 
and the fact that there was no man- 
datory HIV testing which meant that 
more than likely undiagnosed prison- 
ers and spouses with HIV were 
participating in the EFV program. See: 
Bullock v. Gomez. 929 F. Supp. 1249 
(CD CA 1996). ■ 
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No Frivolousness Review Allowed When Filing Fee Paid 


T he court of appeals for the 
eighth circuit held that a dis- 
trict court erred when it dismissed 
portions of a pro se prisoner’s complaint 
after the filing fee had been paid. The 
lower court also erred when it instructed 
the defendants not to respond to the suit 
unless instructed to do so by the court. 
John Hake, a Nebraska state prisoner, 
filed suit claiming he was unconstitution- 
ally denied a transfer from minimum 
security to community custody. Hake 
paid the full filing fee when he filed suit 
in 1994. 

The district court incorrectly be- 
lieved Hake was proceeding In Forma 
Pauperis (1FP) and reviewed the com- 
plaint for frivolousness pursuant to 28 
U.S.C § 1915. the IFP statute that al- 
lows for dismissal of frivolous suits 
before service on the defendants. The 
court held that portions of the suit were 
frivolous and gave Hake leave to amend 
his complaint, which he did. Eventu- 
ally the compliant was served on the 
defendants, but with instructions from 
the court not to reply unless ordered to 
do so by the court. The court later dis- 
missed Hake’s compliant for failure to 
state a claim under Fed.R.Civ.P. 12(b)(6). 

The court of appeals reversed and 
remanded noting that in Carnev u Hous- 
ton. 33 F.3d 893 (8th Cir. 1994) it had 
disapproved a district court practice of 
dismissing complaints under 
Fed.R.Civ.P 12(b)(6) prior to service of 
process. 

"We conclude that ordering service 
of process but deferring defendant's ob- 
ligation to respond was not a procedure 
contemplated by the Federal Rules of 
Civil Procedure or supported by case law. 
Implicit in the requirement of service of 
process before dismissal under Rule 
12(b)(6) was that the parties, not the 
court, would litigate the issues and that 
those cases would proceed in the ordi- 
nary manner. The Rules contemplated 
that after a fee paid complaint was filed, 
it was to be served on the defendants; 
that defendants either answered or filed 
responsive pleadings, giving flotice to 
plaintiffs of any defenses or pleading de- 
ficiencies; and that plaintiffs could then 
respond or seek leave to amend their 
pleadings, which leave was to be freely 
given when justice required.” The court 


faulted the district court for interjecting 
itself into the adversary process. The 
court held that issuance of the “no an- 
swer” summons was improper and the 
defendants should have been ordered to 
respond. 

In Carney the court had criticized 
the same local court rule at issue in this 
case. “Neither Neitzke nor section 
1915(d) authorized courts initially to 
review claims filed by a fee paying pro 
se litigant in the same way that they re- 
viewed IFP complaints. We find no 
support for the district court to have con- 
ducted a frivolousness review of non IFP 
pro se complaints, or to have conducted 
an initial review of all pro se complaints 
under Rule 12(b)(6) before service of 
process and responsive pleadings. Ac- 
cordingly, we conclude that the procedures 
set forth in Local Rule 83. 10(d)(2) did 


T he California state court of ap- 
peals affirmed a superior court 
granting a writ of habeas corpus to a pris- 
oner who was denied contact visits with 
his attorney. 

Alan Roark is a California state pris- 
oner represented by Charles Lindner in 
his direct criminal appeal. Lindner has 
a precision made prosthetic leg that costs 
$21,000. Lindner notified California 
Department of Corrections (CDC) offi- 
cials that he needed to visit with Roark 
and that he had a prosthetic leg. Prison 
officials told Lindner he could visit and 
that a visual search of his leg would suf- 
fice. 

Upon arriving at the prison Lindner 
was told he could not visit Roark unless 
he removed his leg and allowed 
guards to disassemble and search it. 
Lindner declined to do this fearing 
it would be damaged, he was not al- 
lowed to visit Roark. Lindner later 
corresponded with CDC officials and 
attempted to visit Roark again. 
Lindner was again denied a contact 
visit but was allowed a no contact 
visit with Roark. The visit took place 
through thick glass and a phone with no 
means to pass the 2,500 page trial tran- 


not comply with the federal rules nor 
with our circuit’s precedents.” 

The court noted that under the 
Prison Litigation Reform Act (PLRA) the 
courts have the authority to screen pris- 
oner suits for frivolousness and other 
failures to state a claim. The court did 
not discuss how, or if, this applied to pris- 
oner litigants who, like Hake, have paid 
the full filing fee. This was also briefly 
discussed, but not answered, in the com- 
panion case of Atkinson v. Bohn. 91 F.3d 
1127 (8th Cir. 1996). 

Turning to the merits, the court re- 
manded the case to the lower court for a 
determination of whether, under Sandin 
v. Connor, 115 S.Ct. 2293 (1995) Hake 
had a due process liberty interest in be- 
ing sent to a community prison. See: 
Hake v. Clarke, 91 F. 3d 1129 (8th Cir. 
1996). ■ 


script that Lindner had brought with 
hint to discuss with Roark. Lindner 
filed a habeas corpus petition on 
Roark’s behalf, which the superior 
court granted. 

The appeals court affirmed, reject- 
ing the state’s appeal. The court noted 
that penal code sections 2600 and 260 1 
give California prisoners a right to con- 
tact visits with their attorney s. CDC 
regulations also state that prisoners 
have a constitutional right of access 
to counsel and to transfer papers. 
The court rejected the state’s argu- 
ment that “Roark has no right to 
more than access to a law library.” 
The court cites numerous state cases 
involving prisoner visitation with attor- 
neys and non lawyers. 

The court held the CDC had com- 
pletely failed to show it had any reason 
to believe Lindner was smuggling or 
hiding any contraband in his pros- 
thetic leg. Thus, the denial of contact 
visits, especially after a visual search 
of the leg. was unreasonable. Pre- 
sumably Lindner has filed a separate 
suit for money damages. See: In Re 
Roark, 56 Cal.Rptr.2d 582 (1996 4th 
District, Div.3). ■ 


California Prisoners Entitled 
to Contact Attorney Visits 
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Iowa Retaliation Verdict Affirmed 


I n the March, 1994, issue of PLN 
we reported Goff v. Burton, 1 F.3d 
734 (8th Cir. 1993) in which the eighth 
circuit court of appeals reversed a dis- 
trict court ruling in favor of George Goff, 
an Iowa prisoner who was retaliated 
against by prison officials for his legal 
activities. In that ruling the court held 
that prisoners must show that “but for” 
a retaliatory motive on the part of prison 
officials no action would have been taken 
against them. On remand the district 
court applied the appeals court’s instruc- 
tions and again found in Goff’s favor. 
The defendants appealed and the appeals 
court affirmed. 

In 1989 Goff told prison officials he 
was going to file suit challenging prison 
conditions at the prison he was located. 
Prison officials forbade him from doing 
so. Despite that, Goff filed suit anyway. 
Several months later they infracted Goff 
for allegedly hitting another prisoner 
named Smith. At the disciplinary hear- 
ing Goff was denied alibi witnesses who 
would have testified that he did’ not hit 
Smith. After being found guilty Goff 
was sentenced to one year in segrega- 
tion, one year loss of good time and 15 
days in isolation. Goff filed suit claiming the 
infraction and subsequent transfer to 
another prison were a retaliatory set up 
by prison officials because of his litiga- 
tion. After a second trial the district 
court awarded Goff $2,250 in damages 
for the 225 days he spent in segregation. 

The appeals court noted that pris- 
oners have a right not to be retaliated 
against for their legal activities. “To 
prevail on his section 1983 retaliatory 
transfer claim, Goff must prove that a 
desire to retaliate was the actual moti- 
vating factor behind the transfer. In 
other words, Goff must prove that but 
for his legal actions against the prison 
he would not have been transferred to 
the penitentiary.” 

The district court ruling in Goff’s 
favor was reviewed under a “clear er- 
ror" standard. The court noted that the 
chronology of events surrounding Goff’s 
transfer gave rise to an inference of 
retaliation. That inference was strength- 
ened by the extensive evidence that the 
defendants deviated from their normal 
practice in assault cases. 

"The prohibition against transfer- 
ring an inmate in retaliation for his 
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initiating legal action against the prison 
is equally applicable to prison officials’ 
decision to discipline an inmate in re- 
taliation for his legal activities. The 
standard, however, is different. To avoid 
liability on Goff’s retaliatory discipline 
claim, the defendants must simply prove 
that there was ‘some evidence’ support- 
ing their decision to discipline Goff, for 
if the contested discipline was imposed 
for an actual violation of prison rules, 
the retaliatory discipline claim must fail 
.... On remand the district court con- 
cluded that by failing to offer any credible 
evidence that Goff committed the alleged 
assault, the defendants failed to satisfy 
the ‘some evidence’ standard.” 

The court affirmed the lower court 
ruling that the confidential informant 
testimony against Goff was inherently 
unreliable. Likewise, Smith’s statements 
were unreliable because they were incon- 
sistent, Smith never testified under oath 
and his statements were procured 
through leading questions and promised 
rewards. Smith's statements were ren- 
dered so suspect by the manner and 
circumstances in which they were given 
that they fell short of constituting a basis 
in fact for the imposition of discipline 
on Goff. 

“We acknowledge that this latter 
finding by the district court is subject to 
the defendants’ argument that the dis- 
trict court did not heed the supreme 
court’s admonition in Superintendent u 
Hill that in ascertaining whether the 
‘some evidence’ standard has been sat- 
isfied, courts are not to make an 
independent assessment of the credibil- 
ity of the witnesses or weigh the evidence 
... We conclude, however, that the 'some 
evidence’ standard does not so cabin the 
scope of judicial review as to require that 
credence be given to that evidence which 
common sense and experience suggest is 
incredible. Accordingly, we conclude 
that the district court did not err in sub- 
jecting Smith’s statements to this 
minimal level of review and in finding 
that the defendants’ decision to discipline 
Goff lacked a basis in fact and was thus 
retaliatory.” 

The court also rejected the defen- 
dants’ claim that Goff had not established 
a claim for damages. The court noted 
that prior rulings have held that damage 
awards of between $25 and $ 1 29 per day 


for unconstitutional segregation is appro- 
priate. See: Goffv. Bubtoh.-9\ F.3’d 1188 
(8th Cir. 1996). B 


Book Review 


Privatization and the Provision of Cor- 
rectional Services : Context and 
Consequences. Edited by G- Larry Mays 
and Tara Gray; Anderson Publishing 
(1996). 

T his 185 page overview of prison 
privatizafipn issues presents a 
thorough examination of the topic with- 
out coming down on one side or the other 
of the privatization question. With that 
said, the many problems and pitfalls re- 
vealed in its pages are all the more 
outstanding. 

Among the chapter topics are: The 
role of government in a civil society: ide- 
ology and the calculation of efficiency 
in public and private correctional enter- 
prises: legal considerations in prison 
privatization; privatization and conjugal 
visitation; and two chapters on prison 
labor: the role of corporate America in 
prison industries, and expanding prison 
industries through privatization. 

The chapters on corporate exploita- 
tion of prison labor offer a revealing look 
at the bottom line of prison industries. 
The book succinctly states: 'in order to 
best reduce the staggering costs of pris- 
ons. prison industries must operate 
efficiently, which means producing the 
most output for the least possible cost." 

Why are prisoners ideal workers to 
achieve this goal' 7 You'll find the an- 
swer later in the same chapter: "[Tjherc 
is a certain logic behind the principle of 
lesser eligibility: convicted criminals 
should not receive advantages [decent 
wages, working conditions, etc, ] beyond 
that of the least of these our law-abiding 
brothers and sisters" 

This book is highly recommended 
and is a fact-filled must read for those 
who want to scout the ideological fron- 
tiers of 2 1st century' penology . 

For ordering information on this and 
other criminal justice-related titles, con- 
tact: Anderson Publishing Co. ; Criminal 
Justice Division; P.O. Box 1576: Cincin- 
nati. OH 45201-1576. ■ 
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Pro Se Litigant Entitled to Defendant’s Identity 


T he court of appeals for the sev- 
enth circuit held that a pro se 
litigant is entitled to court appointed 
counsel in order to discover the identity 
of defendants and the statute of limita- 
tions was subject to equitable tolling 
while discovery took place. James 
Donald was arrested by Chicago police 
and placed in jail. Upon arrival jail 
guards took his heart medication over his 
objections Two days later Donald suf- 
fered a massive heart attack Two years 
later, three weeks before the statute of 
limitations expired, Donald filed suit 
oxer the incident. Donald's suit named 
only the sheriff's department and none 
of the individual guards involved 
Donald w as denied appointment of coun- 
sel and an opportunity to amend his 
complaint. The district court dismissed 
the suit and never ruled on any of 
Donald's procedural motions. 

The court of appeals reversed and 
remanded. The court held that there 
were extraordinary reasons to grant re- 
lief in this case and faulted the district 
court for its handling of the case. The 
district court erred in not liberally con- 
struing the pro se complaint; not giving 
Donald an opportunity to amend the 
complaint or investigate the identity of 
the guards who deprived him of his medi- 
cation. ------ 

The court held that Donald's com- 
plaint clearly alleged sufficient facts to 
support an eighth amendment claim for 
medical indifference. [Readers should 
note that the eighth amendment applies 
only to convicted prisoners. Donald 
should have brought his claims under the 
fourteenth amendment ] 

The court cites numerous cases on 
district court "s responsibility for liberally 
construing pro se complaints and to take 
steps to ensure adjudication on the mer- 
its. If not all defendants are named in a 
complaint the plaintiff must be given an 
opportunity to discover their identity and 
then amend the complaint. 

Donald’s failure to properly name 
the defendants until after the statute of 
limitations had expired was not fafal to 
his claims because Fed R.Civ.P 15 al- 
lows for the relation back amendment of 
complaints The court also faulted the 
lower court for expanding the time lim- 
its for the defendants to respond to the 


complaint. This ruling will prove very 
useful for any pro se litigants in the sev- 
enth circuit having difficulty with 
procedural issues. See; Donald v. Cook 
County Sheriff ’s Dept., 95 F.3d 548 (7th 
Cir. 1996). | 

‘Scared Straight’ Youths 
Molested in Texas Prison 

O n Valentines Day, 1997, fifteen 
youngsters from a residential 
treatment center for boys and girls with 
psychiatric and substance-abuse prob- 
lems were touring the Eastham .Unit, 
prison in Texas as part of a “scared 
straight" visitation program. Five of 
the youths later reported they were 
sexually molested by prisoners dur- 
ing the tour. 

The five boys reported that prison- 
ers tried to entice them into their cells 
and that one prisoner pulled down his 
pants in front of them. Several prison- 
ers later admitted to this behavior, as well 
as to fondling the youths through their 
clothes. 

The mother of one of the boys said 
her son is terrified. “It's been awful, re- 
ally awful, scary.” she said. "He was in 
fear because he felt he could no 
longer trust .... These boys were out- 
numbered by people older and bigger 
than them." 

State prison officials hastily sus- 
pended a sergeant and four guards who 
may have witnessed the incidents but 
did nothing to prevent the sexual 
abuse. Larry Todd, a spokesman for 
the Texas Department of Criminal Jus- 
tice, said he thinks the prisoners at the 
2,300-person prison near Lovelady, 
Texas, may have been try ing to teach the 
youths a lesson. 

"While we do not allow touching of 
any kind." Todd told reporters, "this 
could be a case of overly zealous inmates 
wanting to demonstrate to juveniles what 
could happen to them in prison” 

Michael Hannah, program director 
of the treatment center the youths were 
from, said the center has canceled all 
future prison visits by juveniles. ■ 

Source: Dallas Morning Mews 


Relation Back Period 
Suspended during IFP 
Application 

T he court of appeals for the third 
circuit held that the 120 day 
period allowed for amending complaints 
under Fed. R.Civ.P. 15(c) is suspended 
while a district court makes an In Forma 
Pauperis (IFP) determination under 28 
U.S.C. §' 1915. Donald Urrutia, a Penn- 
sylvania state prisoner, sued various 
police agencies claiming a violation of 
his civil rights; unable to pay the filing 
fee Urrutia sought IFP status. Two 
months after filing suit and seven weeks 
before the district court actually made 
Us IFP determination, the two year stat- 
ute of limitations on his claims expired. 
Urrutia had sued the wrong parties and 
was unable to amend his complaint un- 
der Fed.R.Civ.P. 15(c) because the 120 
day period allowed by the rule had ex- 
pired. The district court dismissed the 
suit as frivolous; the third circuit court 
of appeals vacated and remanded. 

“[W]e hold that, once a plaintiff sub- 
mits an in forma pauperis complaint 
within the time provided by the statute 
of limitations, and after the § 1915(a) in 
forjna pauperis determination is made, 
the 1 20 day period of Rule 15(c)(3) for 
satisfying the requirements for relation 
back of an amendment that changes or 
adds a party is suspended while the dis- 
trict court considers the § 1915(d) 
question. If an amendment will cure 
defects in the complaint, it must be per- 
mitted. and upon the filing of an 
appropriate amendment, the district 
judge must order issuance of the sum- 
mons and service of the complaint.. 
Upon the entry of that order directing 
serv ice of the amended complaint, the 
suspension ends and the 120 day period 
of Rule 15(c)(3) for service begins to run” 
While Urrutia ’s complaint was filed 
before passage of the Prison Litigation 
Reform Act (PLRA), the court held that 
this ruling will apply to post PLRA cases. 
The PLRA requires courts to review pris- 
oner complaints seeking IFP status, 
before docketing if possible, for deter- 
minations of friv olousness among other 
things. The PLRA amendments "place 
additional burdens on the courts and are 
bound to prolong the § 1915 determina- 
tion" See: Urrutia v. Harrisburg County 
Police Dept.. 91 F.3d 451 (3rd Cir. 
1996). ■ 
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TB Isolation 
May Violate RFRA 

A federal district court in Indi- 

Aana held that a prison policy 
of isolating Muslim prisoners who re- 
fused tuberculosis screening tests may 
violate the Religious Freedom Restora- 
tion Act (RFRA), 42 U.S.C. § 
2000bb(b)(l) and the eighth amend- 
ment. Indiana prisoners who refuse TB 
tests involving the injection of TB germs 
are placed in medical segregation. In 
the April, 1996, issue of PLN we re- 
ported Jolly v. Coughlin , 76 F.3d 468 
(2nd Cir. 1996) which involved almost 
identical facts and legal issues as this 
case filed by PLN subscriber Kilonji 
Jihad. 

The court denied prison officials’ 
motion for summary judgment by hold- 
ing that the RFRA is violated when 
prisoners refuse to take an injection TB 
test and other, less intrusive tests, are 
easily available. Likewise, because 
Jihad was denied all out of cell exer- 
cise for the six months he spent in 
medical isolation the court denied the 
defendants’ motion for summary, 
judgment on the eighth amendment 
claim. The court also held that Jihad’s 
due process rights may have been vio- 
lated by the denial of a hearing prior to 
his placement in medical isolation. See: 
Jihad v. Wright , 929 F. Supp. 325 (ND 
IN 1996). ■ 


Special Offer for Two Year Renewals 
Prisoners send $30. non-incarcer- 
ated individuals send $40. We’ll extend 
your PLN subscription for two years and 
send you “How Good Was Your Lawyer: 
Legal Malpractice vs. Ineffective Assis- 
tance of Counsel,” a very informative 
booklet by Allan Parmelee. You can also 
purchase the booklet separately for $5. 
Send payment to: 

Prison Legal News 
2400 NW 80th Street #148 


Seattle WA 98117 

(Note: Parmelee ’s manual. “How to 
Win Prison Disciplinary Hearings” is not 
available from PLN.) 


BOP Owes Duty of Care to Prisoners 

T he court of appeals for the third ticulated and set forth. "The statute is 
circuit held that the Bureau of unambiguous, and to avert summary 
Prisons (BOP) owes federal prisoners a judgment, Jones was not required to pro- 
duty of care and that a district court erred vide a further basis for his contention that 
in ruling otherwise. Rother Jones is a defendant had a duty of care toward 
federal prisoner who filed a negligence him.” 

suit against the United States after BOP “The facts are undisputed that Jones 
officials denied him high blood pressure had been prescribed medicine to treat his 
medication he had been prescribed to conditions; that the medicine had been 
avoid strokes. As a result of the denial withheld; and that he then suffered a se- 

he had a stroke that left him a speech- vere stroke-just what the medicine was 

less quadriplegic. designed to prevent-which left him per- 

The district court dismissed the suit manently disabled. We conclude that this 

holding Jones failed to prove negligence evidence is sufficient to allow a jury to 
because he did not produce evidence that determine that the government breached 
prison officials had a duty' to provide him its legal duty of care towards Jones by 
with medication. failing to provide him with his medica- 

The appeals court reversed and re- tion within twelve hours of its normal 
manded, noting that whether a prescription time." Readers will note this 
defendants owes a duty of care to a plain- was a negligence action against the 
tiff is a question of law' reviewed de novo United States; it was not a civil rights or 
on appeal. constitutional olaim- against prison offi- 

The court held that in 18 U.S.C. § cials. See: Jones v. United States. 91 
4042(a)(2) and (3) the BOP’s duties of F.3d 623 (3rd Cir. 1996). ■ 
care and protection to prisoners are ar- 

Prison NA Meetings Violate Establishment Clause 

T he court of appeals for the sev- generally, or to a particular religion, only 
enth circuit held that a three points are crucial: first, has the state 
prisoner ’s forced attendance at a religion acted; second, does the action amount to 
based substance abuse counseling pro- coercion; and third, is the object of the 
gram violates the establishment clause coercion religious or secular 9 " The court 
of the first amendment. James Kerr is a held that Kerr had easily met the first 
Wisconsin state prisoner in a minimum two elements. Turning to the third ele- 
security prison. Prison policy required ment. the court held that NA’s "Twelve 
prisoners with drug abuse problems to Steps” are clearly and fundamentally 
attend Narcotics Anonymous (NA) meet- based on a religious concept of a higher 

ings. Failure to attend NA meetings power and the mention and use of reli- 

resulted in a higher security rating and gion was more than incidental. "Because 
negative effects on parole eligibility. NA that is true, the program runs afoul of 
is the only drug abuse program offered the prohibition against the state's 

at the prison. Kerr objected to the reli- favoring religion in general ov er non- 

gious orientation oftheNA program and religion." The court cited several other 
filed suit. The district court granted the prison based rulings supporting this con- 
defendants summary judgment holding elusion. 

that the NA program had a secular pur- The court also held that the prison 
pose and did not advance or inhibit official defendants in this case were en- 
religion. titled to qualified immunity from 

The appeals court reversed and re- damages. While the law was clear that 
manded. The court gave an extensive the government could not coerce people 
discussion to the establishment clause, to participate in religious programs, it 
which prohibits the government from was only recently that such protection 
creating or favoring religion or coercing from religion was extended to prisoners 
citizens into religious activities. “[W]hen See: Kerrv. Farrev. 95 F.3d 472 (7th Cir. 
a plaintiff claims that the state is coerc- 1996). | 
ing him or her to subscribe to religion 
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Brazil: On February 28. 1997. po- 
lice stormed the Anibal Bruno prison in 
Recife where three prisoners were hold- 
ing two guards and 20 prison visitors 
hostage in an escape attempt. When 
negotiations stalled the prisoners killed 
the guard hostages after which police 
stormed the prison, killing the prisoners 
and one hostage. , ; 

CA: On April 10, 1997. David 
Anderson escaped from the California 
Medical Facility in Vacaville by putting 
a dummy in his bed, cutting through the 
window bars of his third floor cell, climb- 
ing out w ith a bed sheet rope and cutting 
through the prison’s perimeter fence. 
The next day Anderson, who is dying of 
AIDS, kidnapped a newspaper delivery 
man. robbed him and took his truck. 
Anderson was later recaptured. 

CA: On April 13, 1997, Michael 
Bradley and Gregory Smith escaped from 
the CA Rehabilitation Center in Norco 
by removing a window security screen 
and cutting through two chain link 
fences. Both were recaptured the same 
day after an extensive manhunt. 

CA: On April 2, 1997, Daniel 
Pivulete escaped front Mule Creek State 
Prison by driving away from a prison 
work crew in a prison truck Pivulete 
was in prison for vehicle theft. 

CA: On April 3, 1997, federal 
prison guard Scott Williams was stabbed 
to death by an unidentified prisoner at 
the U.S. Penitentiary in Lompoc. Four 
other guards who came to Williams' as- 
sistance were stabbed by the same 
prisoner. No motive was given for the 
attack. 

CA: On March 12, 1997. black pris- 
oners on the 1C yard at the Sacramento 
State Prison in Folsom w'ere placed on 
lockdown status after prison officials 
accused black prisoner Lenton Hall of 
slashing a guard's throat with a razor 
device. 

CA: On March 27, 1997 an Ana- 
heim jury awarded former gang 
investigator Steve Nolan $340,000 in 
damages after finding he wus fired from 
the city police force for reporting the 
beatings of detainees and prisoners by- 
police. 

CA: On March 3 1. 1997. John 
Turner, a 23 year employee with the state 
Dept of Justice's Bureau of Criminal 


News in Brief 

Information and Analysis, was sentenced 
to fifteen months in federal prison after 
pleading guilty to producing and possess- 
ing child pornography. 

Columbia: On March 30, 1997, 
William Infante was killed by a letter 
bomb sent to him at Bogota’s La Picota 
maximum security prison. Infante was 
serving a 25 year sentence for murder- 
ing the communist party’s 1987 
presidential candidate, Jaime Leal. 
Infante’s cellmate, Luis Rodrigues, con- 
victed of a 1995 assassination attempt 
on president Ernesto Samper’s attorney, 
was seriously injured in the blast. 

IA: On March 28, 1997, Paul 
Severin. a guard at the Iowa State Peni- 
tentiary at Ft. Madison and his wife 
Myrna were arrested on charges of smug- 
gling drugs to prisoners at tire facility. 

IL: On April 9, 1997, a hooded, man 
entered the Uibana courthouse and threw 
a Molotov cocktail that bounced off the 
forehead of circuit judge George Miller 
which started a fire that gutted the court- 
room. Police later arrested John Ewing 
and charged him with the crime. 

MA: On March 9, 1997, 140 state 
prisoners were sent to a Dallas county 
jail to join 300 other MA prisoners al- 
ready there. MA DOC boss Larry 
DuBois claimed the transfers were nec- 
essary to relieve prison overcrowding. 

Mexico: Mexico city- police chief 
Raul Guiterrez resigned in April, 1997, 
amidst scandal after armed prisoners 
shot their way out of one maximum se- 
curity prison and disclosures that rich 
prisoners at another had several cells, to 
themselves, CD players, cell, phones, 
computers, large beds, imported food and 
visits from prostitutes. Poor prisoners 
sleep 29 to a cell using newspapers as 
blankets to stay warm. 

Mexico: On March 17. 1997, rival 
prison gangs fought each other in the 
Santa Maria Ixcotel prison in Oaxaca, 
leaving 8 prisoners dead and 49 
wounded. The rioters surrendered when 
police retook the prison. The warden was 
fired. 

MN: On March 27. 1997, a federal 
grand jury indicted state prisoner George 
Chamberlain, a convicted pedophile, of 
conspiring to collect and trade child por- 
nography on the internet using a prison 
industries computer. 


ND: Queen Anne county commis- 
sioners announced that beginning April 
1, 1997, the county would make chain 
gangs mandatory for male and female 
prisoners in the local jail. The county 
became the first in Maryland history to 
ever have a chain gang. 

OH: In January, 1997, two unnamed 
employees at the Trumbull Correctional 
Institution were disciplined after local 
media reported prisoners had seen films 
depicting violence such as “Natural Born 
Killers,” “Bad Girls,” “Silence of the 
Lambs,” “Angel Heart” and others. An 
investigation began after an anonymous 
guard complained prisoners cheered dur- 
ing a scene in “Angel Heart” where a 
woman was raped and killed. 

OH: On April 2, 1997, a paroled 
murderer awaiting a hearing on new 
charges, Alva Campbell, escaped from a 
Cincinnati courtroom when he leapt 
from his wheelchair, disarmed a guard 
and escaped in the truck of a man he later 
killed. Campbell had been diagnosed 
with “hysterical paralysis,” requiring the 
wheelchair. Apparently he made quite 
tho recovery'. 

OH: On April 2, 1997, prisoner 
Robert Lonberger pleaded guilty to ag- 
gravated murder charges stemming from 
the murder of Lima Correctional Insti- 
tution case worker Bonita Haynes. 
Lonberger was sentenced to life with- 
out parole in exchange for his 
testimony against John Davis who 
faces the death penalty, for allegedly 
killing Haynes while Lonberger kept 
watch. Prosecutors claim the two 
were attempting to coerce sex from 
Haynes. 

OR: Snake RiverCorrectional In- 
stitution sex offender counselor Jan 
Hindman had her license suspended by 
a state board after the board found cred- 
ible evidence that Hindman sometimes 
treated prisoners while drunk and had 
sex with them. 

SC: Governor David Beasly recently 
retook state control of a juvenile prison 
whose operation had been contracted to 
Corrections Corporation of America 
Beasly cited escapes, poorly trained 
guards and allegations of physical 
abuse at the prison as reasons for the 
takeover. 
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TX: In February, 1997, a Houston 
probate jury found death row prisoner 
Robert Coulson liable for the murder of 
his five family members and he was or- 
dered to pay $26 million in damages to 
his surviving son. 

TX: On April 1, 1997, David 
Herman attempted suicide by slashing 
his throat and wrist 36 hours before he 
was due to be executed. Herman was 
taken to a hospital, stitched up and re- 
turned to the prison where he was killed 
by the state as scheduled. 

TX: On March 11, 1997, nine pris- 
oners at the Hughes Unit in Gatesville 
were indicted on federal charges of 
smuggling a .380 pistol and ammuni- 
tion into the prison for use in an escape 
attempt. The prisoners were charged 
with being felons in possession of a fire- 
arm, participating in a conspiracy and 
others. One outside person, who alleg- 
edly smuggled the gun onto prison 
grounds, was also indicted. None of the 
defendants were identified in media re- 
ports 

TX: On March 17, 1997, federal 
judge Terry Means sentenced former 
state parole officer Cynthia Evans to six 
years in prison after she was convicted 
of taking sex, $25,000 in cash and con- 
cealing the drug use of John Clay, a drug 
dealer selling $2.5 million in cocaine a 
year. Evans was assigned to supervise 
Clay’s parole. Clay testified against 
Evans, pleaded guilty and was sentenced 
to 17 years in federal prison. Evans sen- 
tence was twice that called for by federal 
guidelines because the judge said she had 
abused the public trust. 

TX: On March 22, 1997, Jose Salaz 
escaped from a Beeville prison by climb- 
ing over a razor wire fence. 

WA On April 23, 1997, Washing- 
ton State Penitentiary guard Jeffrey 
Griswold was charged with third degree 
child molestation in Walla Walla supe- 
rior court. Prosecutors claim Griswold 
fondled a 14 year old girl in his home 
during a game of Truth or Dare. Lieu- 
tenant Gary Edwards told media 
Griswold would remain employed at the 
prison until the charges were resolved. 

Wl: Damon Block became the sec- 
ond person sentenced to life without 
parole under the state’s "Three Strikes" 
law after a jury convicted him of battery 
and causing bodily harm after he hit 
Oshkosh Correctional Institution super- 


visor Ana Secchi on the head with a sock 
containing a padlock. Block hit Secchi 
because he was upset she ordered him 
moved to a more restrictive cellblock. 


T he court of appeals for the sev- 
enth circuit held that when a 
prisoner challenges a disciplinary hear- 
ing via federal habeas corpus collateral 
consequences will be presumed by the 
court. Martin Bryan is an Indiana state 
prisoner. He was infracted for allegedly 
reaching through his cell bars and at- 
tempting to hit a guard. Bryan was 
denied witnesses at his disciplinary hear- 
ing, found guilty and sentenced to one 
year in segregation. Indiana provides for 
no state court review of prison disciplin- 
ary hearings. After exhausting his 
administrative remedies, Bryan filed a 
habeas corpus petition in federal court 
claiming his due process rights had been 
violated when he was denied witnesses 
at the hearing. 

The district court expanded the 
record to include an affidavit from a 
prison nurse Bryan sought to call as a 
witness who stated she did not see the 
incident. The district court dismissed the 
petition, which the court of appeals then 
reversed and remanded. 

The key issue faced by the appeals 
court was whether Bryan’s claim was 
moot since he had already served the one 
year segregation sentence imposed at the 
hearing. In criminal cases a prisoner's 
release from prison does not moot a ha- 
beas petition unless there is no possibility 
there will be “collateral consequences” 
against the petitioner in the future. It is 
the state’s burden to plead and prove a 
petitioner’s conviction will have no fu- 
ture adverse consequences. 

The court adopted this view, citing 
several cases finding sufficient collateral 
consequences in prison disciplinary hear- 
ings to stave off findings of mootness. 
“We have found no case in which a peti- 
tion for habeas corpus was dismissed as 
moot because the petitioner was challeng- 
ing a disciplinary punishment that could 
not possibly have collateral conse- 
quences. The cases we have cited are 
ones in which the petitioner alleged such 
consequences; but so unlikely is such 
punishment not to create the possibility 
of them that we do not think that prison- 


WY: On March 19. 1997. 100 state 
Wyoming State Penitentiary prisoners 
were transferred to a Taylor. Texas prison 
to relieve overcrowding. | 


ers. normally unrepresented, should be 
burdened with the requirement of hav- 
ing to plead them. If the exceptional 
case arises the respondent can plead 
and prove that the disciplinary sanc- 
tion could have no possible collateral 
consequences.” 

As a practical matter the court noted 
that any disciplinary action so trivial as 
to be unlikely to have any collateral con- 
sequences will not be actionable in 
federal court, because it will not have 
deprived the petitioner of any due pro- 
cess liberty interest. 

The court did not determine whether 
Bryan’s one year of segregated confine- 
ment was enough to trigger the due 
process clause under Sandin v. Conner, 
115 S.Ct. 2293 (1995) [PIS'. Aug. 1995], 
The court instructed the district court, 
on remand, to determine if Indiana seg- 
regation conditions were so different 
from those in general population so as 
“to work a major disruption in his envi- 
ronment” or impose an “atypical, 
significant deprivation.” If segregation 
conditions were significantly harsher 
“than those of the normal prison envi- 
ronment — a factual issue requiring for 
its resolution a comparison between the 
conditions of confinement of the general 
population and those in the segregation 
unit — then a year of it might count as a 
deprivation of liberty where a few days 
or even weeks might not.” This ruling 
will prove useful for Indiana prisoners 
litigating the post -Sandin contours of 
their disciplinary’ due process rights. 

The court also held that if the dis- 
trict court finds Bryan had a liberty 
interest in remaining out of segregation 
then it must determine whether the 
refusal to obtain the witness state- 
ment for the disciplinary hearing 
denied Bryan due process. That the 
nurse claimed not have seen any thing 
supported Bryan’s defense because she 
was close to the cell and if anything had 
happened she would have had to have 
seen it. See: Brvan v. Duckworth. 88 F.3d 
431 (7th Cir. 1996). ■ 
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Wisconsin RFRA Jewelry Ruling Affirmed 


V. O ’Leary, 80 F.3d 1175 (7th Cir. 1996). 
[PLN, Vol.8 No. 4 ] The court noted that 
wearing a crucifix is a religious practice 
among Christians and a ban on wearing 
them acts as a substantial burden on re- 
ligion. The court held that the state had 
failed miserably in its attempt to justify 
the jewelry ban, largely because it was a 
blanket ban applied to all prisoners and 
to all jewelry. 


BOP Can’t Set Restitution 


T he court of appeals for the sec- 
ond circuit held that federal dis- 
trict courts may not delegate to the 
Bureau of Prisons (BOP) the responsi- 
bility to devise a restitution payment 
schedule pursuant to the Inmate Finan- 
cial Responsibility Program (IFRP), 28 
C.F.R. § 545. 10. Daniel Mortimer was 
convicted of various felonies in federal 
court and sentenced to 101 months in 
prison and $28,333 in restitution. The 
district court ordered the restitution paid 
immediately, thus requiring Mortimer’s 


Mississippi Detainees ^warded Damages 
in Disciplinary Suit 


The court asked the parties to brief 
whether the Prison Litigation Reform 
Act (PLRA) applied to this action with 
regards to the lower court’s injunction 
The parties agreed that it should be the 
district court, not the appeals court, that 
first makes that determination. See: 
Sasnett v. Sullivan, 91 F.3d 1018 (7th 
Cir. 1996). ■ 


participation in the IFRP The appeals 
court vacated the sentence. 

The court held that district courts 
may not delegate IFRP payment amounts 
and schedules to either the BOP or pro- 
bation officers. This is a function the 
district court itself must carry out. In 
doing so the second circuit agreed with 
United States v. Miller, 11 F.3d 71 (4th 
Cir. 1 996) and United States v. Porter, 
41 F.3d 68 (2nd Cir. 1994). See: United 
States v. Mortimer, 94 F.3d 89 (2nd Cir. 
1996). ■ 


T he court of appeals for the sev- 
enth circuit held that a prison 
policy prohibiting prisoners from wear- 
ing crucifixes and all other religious 
jewelry violated the Religious Freedom 
Restoration Act (RFRA), 42 U.S.C. § 
2000bb. In the August, 1996, issue of 
PLN we repotted Sasnett v. Sullivan, 908 
F. Supp. 1429 (WD WI 1995) in which 
a federal district court struck down a WI 
DOC policy prohibiting prisoners from 
wearing any jewelry, including religious 
jewelry. 

The state appealed and argued that 
the RFRA is unconstitutional because it 
exceeds the power given to congress by 
section 5 of the fourteenth amendment 
in order to enforce that amendment. 
They also argued that if the RFRA was 
constitutional, ,the jewelry ban satisfied 
the RFRA religious freedom require- 
ments. The court of appeals rejected both 
arguments and affirmed the lower court 
ruling. 

The court affirmed the constitution- 
ality of the RFRA, giving a detailed 
discussion on congressional power to 
enact statutes that serve to buttress the 
constitution. Applying those principles 
to religious freedoms, the court noted 
that religions with strong support among 
influential people will be able to ensure 
no legislation is passed which inadvert- 
ently burdens the observances required 
or encouraged by that religion. Mem- 
bers of small or less influential sects may 
require further legislative protection, 
such as the RFRA,, in order to protect 
their religious rights. “It seems to us 
that congress can properly legislate un- 
der section 5 to make the formal right of 
religious freedom of persons who lack 
political power in individual states (yet 
are somehow able to form or benefit from 
the formation of an effective coalition to 
obtain legislative assistance at the na- 
tional level) a meaningful right. The 
analogy to the empowerment theory of 
the Voting Rights Act., is close. Pris- 
oners, Christian or otherwise, are a good 
example of a group whose claims to be 
able to exercise a meaningful freedom 
of religion are unlikely to be heard in 
state legislatures.” 

The court held that in this case the 
RFRA was properly applied by the lower 
court under the test articulated in Mack 


federal district court in Mis- 
issippi held that the due pro- 
cess rights of two pre trial detainees 
were violated when they were placed 
in disciplinary segregation without a 
hearing. The court awarded each 
detainee $600 in damages. The court 
also taxed litigation costs against the 
defendants. 

Percy Dean and Charles Coleman 
were pretrial detainees in the Hinds 
County, MS, jail. During their jail stay 
both detainees were placed in segrega- 
tion for a month because of alleged 
disciplinary violations. The detainees 
were not provided with any type of a 
hearing before being punished. They 
filed suit claiming their due process 
rights were violated. 

The jail official defendants argued 
that Sandin v. Connor, 115 S.Ct. 2293 
(1995) did not require that detainees 
be given a hearing before being pun- 
ished. The court rejected this 
argument, noting that while that ar- 
gument may apply to convicted 


prisoners, pretrial detainees may not be 
punished without due process. Sandin 
did not alter prior fifth circuit cases 
to that effect and it does not apply to 
pretrial detainees. 

After finding the defendants had 
violated Dean and Coleman’s due pro- 
cess rights, the court held they were not 
entitled to qualified immunity from 
money damages. The court rejected the 
defendants’ defense that they didn’t 
know detainees had a constitutional 
right to disciplinary hearings before 
being punished. The qualified im- 
munity analysis hinges on whether a 
right was clearly established at the 
time the right was violated; not 
whether the officials knew about it. 
Government officials are presumed to be 
aware of the law governing their con- 
duct. The court held the defendants were 
liable for imposing punishment on Dean 
and Coleman without affording them a 
hearing. See: Dean v. Thomas, 933 F. 
Supp. 600 (SD MS 1996). ■ 
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Prisoners’ Spouses Challenge Washington 35% Law 


P ast issues of PLN have detailed 
the litigation in Wright v. 
Riveland, the federal class action suit 
challenging the legality of RCW 
72.09.480. a Washington state statute 
that mandates the seizure, without ex- 
ceptions, of 35% of all funds sent to 
prisoners. On May 16, 1997, a class 
action suit was filed in King County (Se- 
attle) superior court on behalf of the 
spouses of all prisoners in Washington 
challenging the legality of the law. The 
class representative, Suzanne Dean, is 
married to a prisoner. With 60,000 
people under DOC jurisdiction and sub- 
ject to the statute (13,000 are held in 
prison, the remainder are on “commu- 
nity supervision,”) it is estimated that 
10,000 people are married to prisoners 
and thus subject to the statute’s provi- 
sions on the seizure of community funds. 

The lawsuit claims that RCW 
72.09.480 violates the federal constitu- 
tional rights of the plaintiffs by denying 
them equal protection of law by illegally 
discriminating between class members 


and all other married spouses in the state 
who are not subject to having 35% of 
community property funds seized by the 
state if they share the funds with their 
spouse. The plaintiffs' right to due pro- 
cess is violated as the funds are seized 
without a hearing. The law also violates 
the U.S. constitution’s ban on bills of at- 
tainder which single out groups of people 
for punishment; the takings clause of the 
fifth amendment and the first 
amendment’s right to free speech and 
religion. 

The lawsuit claims that the plain- 
tiffs’ state constitutional rights are 
violated as Article VIII, § 1 of the state 
constitution requires uniformity in prop- 
erty taxation; Article XIII, § I requires 
that penal institutions be supported by 
the state; the seizure statute also violates 
the plaintiffs rights to due process under 
the privileges and immunities clause, the 
takings clause as well as the free speech 
and special legislation provisions of the 
state constitution by singling out the com- 
munity property of free citizens married 


to prisoners. The statute also violates 
RCW 43.135, which was enacted as Ini- 
tiative 601, and imposed spending and 
taxation limits on the state. Funds seized 
under RCW 72.09.480 are earmarked 
until the year 2000 to build up the DOC's 
prison industries programs In essence, 
having the families of prisoners pay for 
the enslavement of their relatives. 

The lawsuit seeks a declaration that 
RCW 72.09480 is unconstitutional un- 
der the state and federal constitutions; 
an order enjoining enforcement of the 
seizure statute; restitution of all money 
seized under the statute, with interest, 
and attorney fees. 

The plaintiffs are represented by 
Chris Youtz and Brian Eslcr of the Se- 
attle law firm of Sirianni and Youtz. the 
same attorneys who represent the pris- 
oner plaintiffs in Wright v. Riveland. The 
case is Dean v. Lehman, case no. 97-2- 
2906-1-SEA. PLN will report 
developments in both suits as they 
progress. ■ 


Massachusetts Prisoners Awarded Back Pay 


A Mass, superior court judge 
ruled the state owes 2,253 cur- 
rent and former state prisoners about $ 1 
million because they were not given a 
pay raise mandated by DOC regulations. 

In April 1991, new DOC regula- 
tions were issued that raised the top rate 
for full-time workers from $1 to $1.35 
an hour, and for part-time workers from 
75 cents to $1 .25 an hour; another cat- 
egory of part-time work was increased 
from 50 cents to $ 1 an hour. 

In July 1991. Larry E. DuBois be- 
came the new' head of corrections and 
refused to honor the pay raises. “He felt 
there was not a need to raise the wages. 
And they were not paid,” Anthony 
Carnevale, a DOC spokesperson told 
The Boston Globe. 

About prisoners were awarded up 
to $2,000 apiece after they prevailed in 
a suit over the unpaid raises in 1995. 
After that ruling a flood of other prison- 
ers filed suits, which the superior court 
consolidated into a class action. 

The court ruled that the DOC regu- 
lations mandating pay raises amounted 
to a “contract.” and the state must pay 


prisoners retroactively, plus interest. The 
DOC estimated that the prisoners are 
owed between $938,210 and $1.4 mil- 
lion, not including interest. Carnevale 
said the department will review the 
court’s decision before deciding whether 
to appeal. 

The court found no statutory basis 
for awarding attorney’s fees in this type 
of action, but exercised its discretion to 

$7,500 Awarded 

A federal district court in Dela- 
ware awarded a prisoner $7,500 
in damages after ruling the prisoner w as 
beaten without provocation by a prison 
guard. Augustus Evans, a Delaware state 
prisoner was in segregation and repeat- 
edly asked guards to turn off his cell light. 
When they refused he became loud and 
abusive and guards moved him to a dif- 
ferent unit. During the move Evans was 
handcuffed and struck on the face sev- 
eral times by a Lieutenant Hennessy. 
which caused him to fall over a bag and 
injure his back. Evans filed suit claim- 
ing violation of his eighth amendment 


award attorneys 20 percent of the total 
damages recovered by the class. 

The ruling was signed by superior 
court judge Patrick J. King on Februan 
27. 1997. and is entitled:, Joseyv. Dubois 
CommomvealthofMass. Superior Co ■ 
No. 95-3266-D. ■ 

Sources: Corrections Digest. 

Reader Mail 

in Guard Beating 

After a bench trial the court held that 
Evans’s eighth amendment rights had 
been violated w'hen he was struck be- 
cause Evans posed no threat to prison 
security at the time. "iT|he court con- 
cludes that Lt. Hennessy did not act in a 
good faith effort to restore control but 
rather maliciously sought to harm Mr. 
Evans. As a result, the court concludes 
that Lt. Hennessy violated Mr. Evans' 
eighth amendment rights.” The court 
awarded $7,500 in compensatory dam- 
ages due to Evans' injury and recurring 
pain. See: Evans v. Hennessy. 934 F. 
Supp. 127 (DDE 1996). ■ 


rights. 


Prison Legal News 


27 


June 1997 



Legal News 


VOL. 8 No. 7 

ISSN 1075-7678 


Working to Extend Democracy to All 


July 1997 

Price: $5.00 


O n May 19, 1997, the United 
States Supreme Court de- 
cided Edwards v. Balisok , 520 U S. 
117 S.Ct. 1584 (1997). Although the 
Court reversed a favorable decision 
by the U.S. Court of Appeals for 
the Ninth Circuit, it also reaf- 
firmed the ability of prisoners to 
challenge unfair prison disciplin- 
ary proceedings under 42 U.S.C. 
§1983 



Edwards v. Balisok 

A Partial Victory for Prisoners 
by David C. Fathi 

and any other relief the court deemed just 
THE ISSUE and e q U it a 5] e He did not seek restora- 

The issue in Balisok was whether a tion of his good-time credits in this 


claim for damages and declaratory relief 
by a state prisoner challenging prison dis- 
ciplinary procedures can be brought under 
§1983, or whether the only federal ve- 
hicle for such a challenge is a habeas 
corpus proceeding. The distinction is 
important, because damages and injunc- 
tions are not available in habeas 
proceedings, and federal habeas, unlike 
§1983, requires a state prisoner to first 
exhaust his or her state remedies. 

BACKGROUND 

Jerry B. Balisok, a Washington state 
prisoner, was found guilty in a prison dis- 
ciplinary hearing, and was sentenced to 
10 days in isolation, 20 days in segrega- 
tion, and loss of 30 days’ good-time credit. 
He filed suit in federal district court un- 
der §1983, alleging that the disciplinary 
proceedings violated his due process 
rights under the Fourteenth Amendment. 
Specifically, he alleged that the hearing 
officer concealed exculpatory witness 
statements, refused to ask specified ques- 
tions of requested witnesses, and in 
general “intentionally denied” him the 
right to present evidence in his defense. 
Balisok’s complaint sought a declaration 
that these procedures violated due pro- 
cess, compensatory and punitive damages 
for use of the unconstitutional procedures, 
an injunction to prevent future violations. 


§ 1 983 suit, since the Supreme Court has 
made clear that the sole federal remedy 
for a prisoner seeking restoration of 
good-time credits is a writ of habeas cor- 
pus. Preiser v. Rodriguez. 411 U.S. 475. 
500 (1973). 

' The district court applied the Su- 
preme Court’s opinion in Heck v. 
Humphrey, 512 U.S. 477 (1994) [PLN 
Sept. 1994], to Balisok’s claim \nHeck, 
the Supreme Court had held that a state 
prisoner could not bring a claim for dam- 
ages under §1983 for unconstitutional 
procedures used at his criminal trial, if 
“a judgment in favor of the plaintiff 
would necessarily imply the invalidity of 
his conviction or sentence." unless the 
prisoner could show' that the conviction 
or sentence had previously been invali- 
dated. The district court held that, 
similarly, a judgment in Balisok’s favor 
would necessarily imply the invalidity of 
his disciplinary hearing and the result- 
ing loss of good time. It therefore stayed 
Balisok’s lawsuit. 

Balisok appealed, and in a brief un- 
published opinion, the Ninth Circuit 
reversed, and held that Balisok ’s suit 
could go forward. The Ninth Circuit 
relied on its prior decision in Gotcher v. 
Wood, 66 F.3d 1097 (9th Cir. 1995). 
which had held that a prisoner’s chal- 
lenge to the procedures by w hich he was 
denied good-time credits (as distin- 
guished from a challenge to the denial 
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itself) did not call into question the law- 
fulness of his continuing confinement, 
and thus was not barred by Heck. 

THE SUPREME COURT DECISION 

The Supreme Court reversed in a 
unanimous and surprisingly brief opin- 
ion by Justice Scalia. It held that the 
Ninth Circuit had been wrong to hold in 
Gotcher that a claim challenging only 
the procedures employed in a disciplin- 
ary hearing is never barred by Heck. 
Rather, the Court said, some procedural 
defects are so fundamental that they nec- 
essarily imply the invalidity of any 
resulting loss of good-time credits. A 
claim alleging such defects is barred by 
Heck . and cannot be brought under 
§1983. The Court held that Balisok’s 
claim — that the hearing officer was bi- 
ased against him, lied to him. and 
"intentionally denied” him the opportu- 
nity to put on any defense — alleged such 
a fundamental defect, and thus was 
barred under Heck. 

Although Balisok’s claim for dam- 
ages and declaratory relief was barred, 
other claims survived. Balisok had also 
sought an injunction against the prison’s 
alleged practice of failing to date-stamp 
witness statements in cases involving 
"jail house attorneys” like himself. The 
Court held that "lojrdinarily, a prayer for 
[injunctive] relief will not "necessarily 
imply’ the invalidity of a previous loss 
of good-time credits, and so may prop- 
erly be brought under §1983.” This is 
important because a habeas corpus pro- 
ceeding provides no means equivalent to 
an injunction for a court to order prison 
officials to stop an ongoing course of il- 
legal conduct. 

In addition, a brief concurring opin- 
ion by Justices Ginsburg. Souter, and 
Breyer pointed out that Balisok alleged 
additional defects in his disciplinary pro- 
ceeding, such as the hearing officer's 
failure to specify the evidence that sup- 
ported the finding of guilt, as required 
by Wolff v. McDonnell. 418 U.S. 539. 
565-65 (1974). "A defect of this order, 
unlike the principal "deceit and bias’ 
procedural defect Balisok alleged, ... 
would not necessarily imply the invalid- ~ 
ity of the deprivation of his good-time 

2 . 


credits, and therefore is immediately cog- 
nizable under §1983," Nothing in the 
majority opinion takes issue with this 
statement. 

The Court’s opinion contains other 
useful language. In explaining why 
Balisok’s allegations, if true, would "nec- 
essarily imply” the invalidity of his loss 
of good time, the Court said, "[tjhe due 
process requirements for a prison disci- 
plinary hearing are in many respects less 
demanding than those for criminal pros- 
ecution, but they are not so lax as to let 
stand the decision of a biased hearing 
officer who dishonestly suppresses evi- 
dence of innocence.” This is so, the 
Court said, even if there is overwhelm- 
ing evidence of the prisoner’s guilt. This 
passage will be useful in future chal- 
lenges to disciplinary proceedings based 
on bias or suppression of evidence by the 
hearing officer. 

The majority opinion also reaf- 
firmed that, in cases that are not barred 
by Heck, a prisoner is entitled to at least 
nominal damages under §1983 if he or 
she establishes that unconstitutional pro- 
cedures were employed in a prison 
disciplinary 1 proceeding. See Carev v. 
Piphus . 435 U.S. 247, 266-67 ( 1978). 

■Finally, the Court also reaffirmed 
thar§1983 contains no requirement that 
a plaintiff exhaust state remedies before 
proceeding to federal court Although 
this was clearly established in Patsy v. 
Board of Regents, 457 U.S. 496 (1982), 
the State of Washington in Balisok had 
urged that prisoners be required to ex- 
haust state remedies in all challenges to 
disciplinary proceedings involving loss 
of good time. By holding that §1983 
remains available for some such chal- 
lenges, and re-emphasizing that §1983 
contains no exhaustion requirement, the 
Court rejected this position. Readers 
should note, however, that the Prison 
Litigation Reform Act does impose some 
exhaustion requirements on §1983 ac- 
tions by prisoners. See 42 U.S.C. 
§ 1 997e(a). These requirements were not 
at issue in Balisok. 

GOTCHER v. WOOD VACATED 

The State of Washington had also 
petitioned for certiorari in Gotcher v. 
Wood. On May 27, 1997, the Court 
■granted certiorari; vacated the decision 
of the Ninth Circuit, and remanded the 
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case to that court for consideration in 
light of Balisok. Therefore Gotcher, 66 
F.3d 1097 (9th Cir. 1995), can no longer 
be cited as binding authority. This ap- 
plies not only to Gotcher 's discussion of 
the Heck issue, but also its discussion of 
whether, in light of Scmdin v. Conner, 
115 S. Ct. 2293 (1995), Washington state 
prisoners have a liberty interest in the 
accumulation of good-time credits and 
in remaining free from disciplinary seg- 
regation. The Ninth Circuit will 
probably issue a new decision in Gotcher 
later this year, and may address the 
Sandin issue again. 

IMPLICATIONS 

FOR FUTURE LITIGATION 

Balisok provides some guidance on 
which claims regarding prison disciplin- 
ary proceedings can be brought under 
§ 1 983 . On the one hand, it is clear that 
a claim seeking only prospective injunc- 
tive relief (that is, an order to prison 
officials to cease an ongoing course of 
illegal conduct) can be brought under 
§1983. With respect to claims seeking 
damages and/or declaratory relief, the 
issue will be whether success on the 
claim would "necessarily invalidate” the 
loss of good-time credits that resulted 
from the challenged hearing. Balisok 
makes clear that a claim of actual bias 
on the part of the hearing officer, or that 
the prisoner was completely denied the 
opportunity to put on a defense, would if 
successful "necessarily invalidate” any 
resulting loss of good time, and thus can- 
not be brought under § 1983. By contrast, 
the concurring opinion says (and the 
majority does not dispute) that a claim 
that the hearing officer failed to provide 
a statement of the evidence relied upon 
can be brought under §1983. because 
success on this claim would not neces- 
sarily invalidate a loss of good-time 
credits. 

The situation is less clear with re- 
gard to other procedural defects. The 
improper admission of evidence probably 
would not "necessarily invalidate" the 
results of a disciplinary hearing, as long 
as there is some untainted evidence to 
support the finding of guilt. See Super- 
intendent, Mass. Correctional Inst. v. 
Hill. All U.S. 445 (1985). The same is 
probably true of erroneous exclusion of 
evidence offered by the prisoner, as long 


as the prisoner was not completely pre- 
vented from putting on a defense, as 
Balisok alleged he was. Arizona v. 
Fulminante, 499 U.S. 279, 306-07 
(1991), sets forth a list of trial errors that 
the Supreme Court has held may be 
harmless in some circumstances. Defects 
in disciplinary proceedings that are 
analogous to these errors will probably 
be held not to “necessarily invalidate" 
the results of the proceeding. By con- 
trast it seems likely that the more serious 
the procedural defect alleged by the pris- 


oner, the more likely a court w ill say that 
success on the claim would "necessarily 
invalidate” the result of the disciplinary 
proceeding, and that therefore the chal- 
lenge cannot be brought under § 1 983 . ■ 

[David C. Fat hi is a staff attorney 
at the Institutions Project of Columbia 
Legal Sen’ices in Seattle. He is co-coun- 
sel in Gotcher v. Wood, and was the 
co-author of an amicus curiae brief in 
support of Mr. Balisok in the Supreme 
Court] 


Not All Things Considered 


A ward-winning poet Martin 
Espada was commissioned by 
National Public Radio’s “All Things 
Considered” to compose a poem as part 
of the radio network’s April observance 
of National Poetry Month. NPR sug- 
gested a poem focusing on a new's story 
from one of the cities Espada was visit- 
ing during a reading tour. Espada chose 
Philadelphia and submitted a poem about 
one of the most prominent news stories 
in that city. The poem was entitled “An- 
other Nameless Prostitute Says the Man 
Is Innocent.” 

"Everyone around me in Philadel- 
phia was talking about Mumia’s case.” 
Espada says. He read an article in the 
Philadelphia Weekly of April 16 report- 
ing that witnesses whose testimony 
might exonerate Mumia seemed to van- 
ish. 

Mounting evidence indicates that 
Mumia Abu-Jamal is innocent of the 
crime of murder for which he is facing a 
death sentence. More to the point, the 
evidence — stemming not only from the 
"crime scene" but surrounding the judi- 
cial process which has flowed from that 
scene — indicates that Mumia is not only 
innocent but that his conviction and death 
sentence were not a simple "mistake” of 
the injustice system The evidence over- 
whelmingly paints a picture of a system 
which intentionally targeted Mumia for 
conviction of a crime for w hich state ac- 
tors knew' he was innocent. 

Espada faxed his poem to NPR on 
April 21. Four days later he was in- 
formed by the radio network that it w'ould 
not broadcast the poem because of its 
subject matter and political content. "I 
expect to be censored or ignored by the 
mainstream media." said Espada, "but 


these people, who admit they liked the 
poem and style themselves as 
progressives, wouldn't broadcast it. 
Their cowardice is really impressive.” 

NPR had previously bow ed to pres- 
sure and refused to air Mumia’s radio 
commentaries from death row. And 
where does this "pressure” come from? 

Mumia was convicted of killing a 
Philadelphia cop; much of the virulent 
anti-Mumia hatred flows from law en- 
forcement organizations. To these, no 
amount of evidence can overcome their 
visceral belief that Mumia is a "cop 
killer." To the "brotherhood" of cops, that 
phrase evokes enough hatred and fear to 
overcome mountains of evidence. 

To others, however, among the Es- 
tablishment who presumably view the 
evidence from a more objective frame of 
reference, perhaps even so-called liber- 
als. Mumia 's case engenders a different 
kind of fear. 

Good. God-fearing, tax-paying lib- 
erals stand able and ready to expose the 
injustice system when it makes "mis- 
takes.” That an innocent man could 
somehow be mistakenly convicted is 
w ithin the acceptable bounds of what lib- 
erals are walling to consider. 

That the state would intentionally 
convict an innocent man of a capital 
crime, and then knowing that he is in- 
nocent fight tooth and nail to execute him 
anyway. National Public Radio doesn't 
believe the U.S. public is ready to "con- 
sider" that its police and courts are doing 
just that — premeditated state - murder 
— in the case of Mumia Abu-Jamal. 

The next time NPR pleads for your 
donation, call or w rite and let them know 
what you think about "NOT All Things 
Considered." ■ 
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From the Editor 

by Dan Pens 


P rison population growth is an 
oft-cited statistic. Since most 
PLN readers are either imprisoned or 
otherwise closely involved with the U S. 
"corrections” industry, it is easy for them 
to readily appreciate the concrete (and 
steel) meaning of prison population stats. 
Here is a familiar one: according to the 
Bureau of Justice Statistics, prison popu- 
lations have increased at an average 
annual rate of 7. 7 percent in the 1990s. 
We appreciate the enormity of that fig- 
ure. We live it. 

Annual growth of 7.7 percent. Of- 
ten accompanied by adjectives like 
“explosive” or “phenomenal.” Well, if 
your experience with imprisonment 
prepares you to contextually appre- 
ciate the phenomenal explosiveness 
of 7.7 percent annual growth, tiy this 
one on for size: 

According to a glowing account in 
Business Week magazine. 1996 profits 
for the Fortune 500 corporations in- 
creased 14 percent after inflation (which 
was 3.3 percent). That was an improve- 
ment over the 13.4 percent jump in 1995, 
and it marked the fifth consecutive year 
of double-digit profit growth. Explosive? 
Phenomenal? How about monstrous? 
Scandalous? 

These last two adjectives are more 
to the point when you compare corpo- 
rate profits to workers’ wages, which 
increased 3.3 percent (before inflation) 
in 1996. The numbers are so obscene 
that the business press has to play 
games with before/after inflation. 
Would I be exaggerating, therefore, 
to say that corporate profits increased 
17.3 percent (before inflation) and 
workers w ages increased zero percent 
(after inflation)? 

In an era where corporate profits 
soar, while many "dow nsize” their work- 
ers at the same time, the growth of the 
prison-industrial complex plays a vital 
role in the economy. 

Many job-starved rural towns vie 
with each other to have prisons built 
nearby Youngstown, Ohio, a once-proud 
steel town, recently donated 130 acres 
of land to the Corrections Corporation 
of America, and offered the conglomer- 
ate a three-vear 100 percent tax 


abatement to induce the company to con- 
struct a for-profit prison there. Jobs. The 
prisoners won’t be from Youngstown, 
though. They will be imported from an 
urban human-commodity market, Wash- 
ington DC, where there are also not 
enough jobs — one reason why the 
“crime rate” is so high there. 

Economics. Pure and simple. Lis- 
ten to the prophetic words of a 
well-known 19th century economist on 
the role of “crime” as a productive in- 
dustry: 

“A philosopher produces ideas, a 
poet poems, a clergyman sermons, a pro- 
fessor compendia and so on. A criminal 
produces crimes. If we look a little closer 
at the connection between this latter 
branch of production and society as a 
whole, we shall rid ourselves of many 
prejudices. The criminal produces not 
only crimes but also criminal law, and 
with this the professor who gives lectures 
on criminal law and in addition to this 
the inevitable compendium in which this 
same professor throws his lectures onto 
the general market as commodities.’ 
This brings with it augmentation of na- 
tional wealth .... 

“The criminal moreover produces 
the whole of police, judges, hangmen, 
juries, etc.; and all these different lines 
of business... create new needs and new 
ways of satisfying them. Torture alone 
has given rise to the most ingenious 
mechanical inventions, and employed 
many honorable craftsmen in the produc- 
tion of instruments. The criminal 
produces an impression, partly moral and 
partly tragic, as the case may be, and in 
this way renders a ‘service’ by arousing 
the moral and aesthetic feelings of the 
public.... The criminal breaks the mo- 
notony and everyday security of... life. 
In this way he keeps it from stagna- 
tion, and gives rise to that uneasy 
tension and agility without which 
even the spur of competition would 
get blunted. Thus he gives a stimu- 
lus to the productive forces. 

“The effects of the criminal on the 
development of productive power can be 
shown in detail. Would locks ever have 
reached their present degree of excel- 


lence had there been no thieves? Would 
the making of bank notes have reached 
its present perfection had there been no 
forgers. .? Crime, through its constantly 
new methods of attack on property, con- 
stantly calls into being new methods of 
defense, and so is as productive as 
strikes for the invention of ma- 
chines...” 

More than 100 years later, these 
words ring true Indeed, the 
commodification of crime has spurred 
economic productive capacity far beyond 
the purview of that 1 9th century econo- 
mist. The dizzying pace of prison 
construction bears testimony to “crime” 
as one of the fastest growing industries 
in the U S. Imprisonment is a public 
works project — on a scale unheard of 
since the WPA projects of the 1930s — 
whereby employment is created in 
job-starved rural communities to 
encage the superfluous workers from 
job-stripped urban communities. The 
prisoners themselves become com- 
modities. There is even a brokerage 
firm. Dominion Management, Inc., 
that earns a commission brokering 
deals between half-empty rural jails in 
Texas and distant states who export 
their surplus prisoners in their thou- 
sands. 

PLN lias consistently reported on the 
commodification of prisoners and the 
growth of the prison-industrial complex. 
Often, though, we present but small 
pieces of the puzzle in each article. 
Sometimes the pieces don’t fit together 
into a whole — unless, that is, you place 
them in an economic framework. That 
is what the prophetic 1 9th century econo- 
mist quoted here was doing. Oh, his 
name'? Karl Marx [excerpted from Theo- 
ries of Surplus Value] . 

Much of the information in this col- 
umn was gleaned from an excellent 
monthly newspaper. The People ; 111 
W. Evelyn Ave., Suite 209; Sunny- 
vale, CA 94086-6140. Subscriptions 
are an affordable $5 (or more) a year. 

Until next monlh, enjoy this issue 
of PLN and pass it ale ng to a friend w hen 
you’re done. Please .. icourage others to 
subscribe. ■ 
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Ruchell Cinque Magee: Sole Survivor Still 

by Mumia Abu-Jamal 


Slavery is being practiced by the 
system under the color oflaw... Slavery 
400 years ago, slavery today; it’s the 
same thing, but with a new name. 
They 're making millions and millions of 
dollars enslaving Blacks, poor whites, 
and others - people who don ’ t even know 
they 're being railroaded. 

- Ruchell Cinque Magee (from ra- 
dio interview with Killu Nyasha, 
“Freedom is a Constant Struggle”, 
KPFA-FM (12 Aug. 1995) 

I f you were asked to name the 
longest held political prisoner in 
the United States, what would your an- 
swer be 0 

Most would probably reply 
“Geronimo ji jaga (Pratt)” [Geronimo 
was granted a new trial on 29 May, 1997 
by Santa Ana Superior Court, and re- 
leased June 10], “Sundiata Acoli” or 
“Sekou Odinga” - all three members of 
the Black Panther Party or soldiers of 
the Black Liberation Army, who have 
been encaged for their political beliefs 
or principled actions for decades. Some 
would point to Lakota leader, Leonard 
Peltier, who struggled for the freedom 
of Native peoples, thereby incurring the 
enmity of the US government, who 
framed him in a 1975 double murder 
trial Those answers would be good 
guesses, for all of these men have spent 
hellified years in state and federal dun- 
geons. but here’s a man who has spent 
more 

Ruchell C. Magee arrived in Los 
Angeles, California in 1963, and wasn’t 
in town for six months before he and a 
cousin, Leroy, were arrested on the im- 
probable charges of kidnap and robbery, 
after a fight with a man over a woman 
and a $10 bag of marijuana. Magee, in 
a slam-dunk “trial”, was swiftly con- 
victed and swifter still sentenced to life. 

Magee, politicized in those years, 
took the name of the African freedom 
fighter, Cinque, who. with his fellow 
captives seized control of the slave ship, 
the Amistad . and tried to sail back to 
Africa. Like his ancient namesake, 
Cinque would also fight for his freedom 
from legalized slavery, and for seven 
long years he filed writ after writ, learn- 
ing what he calls "guerrilla law,” honing 


it as a tool for liberation of himself and 
his fellow captives. But California courts, 
which could care less about the alleged 
“rights” of a young Black man like 
Magee, dismissed his petitions willy- 
nilly. 

In August 1970, Magee appeared as 
a witness in the assault trial of James 
McClain, a man charged with assault- 
ing a guard after San Quentin guards 
murdered a Black prisoner, Fred 
Billingsley. McClain, defending himself, 
presented imprisoned witnesses to expose 
the racist and repressive nature of pris- 
ons. In the midst of Magee’s testimony, 
a seventeen year old Black man with a 
huge Afro hairdo, burst into the court- 
room, heavily armed. 

Jonathan Jackson shouted “Freeze!” 
Tossing weapons to McClain, William 
Christmas, and a startled Magee, who 
given his seven year hell where no judge 
knew the meaning of justice, joined the 
rebellion on the spot. The four rebels took 
the judge, the DA and three jurors hos- 
tage, and headed for a radio station where 
they were going to air the wretched 
prison conditions to the world, as well 
as demand the immediate release of a 
group of political prisoners, known as the 
Soledad Brothers (these were John 
Clutchette, Fleeta Drumgo, and 
Jonathan’s oldest brother, George). While 
the men did not hurt any of their hos- 
tages, they did not reckon on the state’s 
ruthlessness. 

Before the men could get their van 
out of the court house parking lot, prison 
guards and sheriffs opened furious fire 
on the vehicle, killing Christmas, Jack- 
son, McClain as well as the judge. The 
DA was permanently paralyzed by gun 
fire. Miraculously, the jurors emerged 
relatively unscratched, although Magee, 
seriously wounded by gunfire, was found 
unconscious. 

Magee, who was the only Black sur- 
vivor of what has come to be called The 
August 7th Rebellion, would awaken to 
learn he was charged with murder, kid- 
napping and conspiracy, and further, he 
would have a co-defendant, a University 
of California Philosophy professor and 
friend of Soledad Brother George L. Jack- 
son, named Angela Davis, who faced 
identical charges. 


By trial time the cases were severed, 
with Angela garnering massive support 
leading to her 1972 acquittal on all 
charges. 

Magee’s trial did not garner such 
broad support, yet he boldly advanced 
the position that as his imprisonment was 
itself illegal, and a form of unjustifiable 
slavery, he had the inherent right to es- 
cape such slavery, an historical echo of 
the position taken by the original Cinque 
and his fellow captives, who took over a 
Spanish slave ship, killed the crew (ex- 
cept for the pilot) and tried to sail back 
to Africa. The pilot surreptitiously 
steered the Amistad to the US coast, and 
when the vessel was seized by the US. 
Spain sought their return to slavery in 
Cuba. Using natural and international 
law principles, US courts, decided their 
captives had every right to resist slavery' 
and fight for their freedom. 

Unfortunately, Magee’s jury didn’t 
agree, although it did acquit on at least 
one kidnapping charge. The court dis- 
missed on the murder charge, and Magee 
has been battling for his freedom ever 
since. 

That he is still fighting is a tribute 
to a truly remarkable man, a man who 
knows what slavery is, and more impor- 
tantly, what freedom means. 

Cinque’s supporters have organized 
the Ruchell Magee Defense Fund, PO 
Box 8306, South Bend, IN 46660-8306 
(e-mail mathiel@michzana.org). 

Free Cinque!! ■ 
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Trouble Coming Every Day 

ADX — The First Year 


S ociety reflects itself in the mi- 
crocosm of prison. From a class- 
based, economically driven, racially 
motivated construct devolves life as a 
series of Chinese boxes — a set of boxes 
decreasing in size so that each box fits 
inside the next larger one. I am in the 
smallest box. 

I am in Administrative Maximum 
(ADX) prison, the Federal government’s 
latest boondoggle to contain prisoners’ 
rebellion and dissent. I am in a "box- 
car” cell. Picture a cage where top, 
bottom, sides and back are concrete 
walls. The front is sliced by steel bars. 
Several feet beyond the bars is another 
wall. In this wall is a solid steel door. 
The term boxcar is derived from this 
configuration: a small, enclosed box that 
doesn’t move. 

I am confined to the boxcar cell 157 
hours of each 168 hour week. Eleven 
hours each week I’m allowed into the 
barren area adjacent to this cell. Each 
morning begins with the noisy rumble 
of the steel door opening. A guard steps 
to the bars and slides food through a 
small slot. Feeding time. The guard 
steps back and the door slaps shut with 
a vengeance. 

The purpose of a boxcar cell is to 
gouge the prisoner’s senses by suppress- 
ing human sound, putting blinders about 
our eyes and forbidding touch. Essen- 
tial human needs are viewed with 
suspicion. Within the larger context of 
a control unit prison, the boxcar cell is 
designed to inflict physical and emo- 
tional isolation that wears down a 
prisoner’s will to resist. When this regi- 
men undermines a prisoner’s health or 
distorts his/her personality, it’s consid- 
ered the cost of doing business. 

It seems endless Each morning I 
look at the same gray door and hear the 
same rumbles followed by long silences. 
It is endless. Subjected to humiliations 
designed to buckle our knees we are: bent 
over, arms clamped behind our backs, 
pawed, prodded, cell-searched, strip- 
searched, commanded, marched 
distances of 50 feet, silenced, and hooked 
to a chain running through 1,500.000 
prisoners. All this is enforced by a por- 
cine abomination called the Goon Squad 


by Ray Luc Levasseur 

whose idea of combat is to jump on hand- 
cuffed and caged prisoners while 
applying boots, truncheons and blasts of 
chemical agents to faces that are pushed 
into unforgiving concrete. 

I’m deeply cornered in their prison 
My sight is diminished, but I maintain 
my vision. I see their hand in the use of 
four point "restraints” to spread-eagle 
prisoners, something inherently abusive 
regardless of the excuse. I see forced 
feedings, cell extractions, nund medica- 
tions and chemical weapons used to 
incapacitate. I see a steady stream of 
petty hassles, harassment, verbal bar- 
rages, mindfuck games, disciplinary 
reports, medical neglect, and the omni- 
present threat of violence. Airborne bags 
of shit and gobs of spit become the re- 

pn/snr'a /xf tTn - - - . . _ . . _ . 

apunov vji uiw uagCu. 

The minds of some prisoners are 
collapsing in on them. I don’t know 
what internal strife lies within them but 
it isn’t mitigated here. One prisoner 
subjected to four point restraints (chains, 
actually) as shock therapy, had been 
chewing on his own flesh. Why is a pris- 
oner who mutilates himself kept in 
ADX? Is he supposed to improve his 
outlook on life while stripped, chained 
and tormented by a squad of guards and 
prison functionaries? 

Some prisoners rarely come out of 
their cells. Others never come out. I 
don’t know why Meanwhile, psycholo- 
gists with heads full of psychobabble 
roam the tiers supposedly sniffing out 
pockets of mental instability. 

I was in Tennessee’s Brushy Moun- 
tain penitentiary' in 1970-71 when it was 
locked down. The media (finally!) did a 
shocking expose demonstrating that up 
to one third of Brushy’s prisoners were 
mentally ill and didn’t belong there. Left 
unanswered was whether they arrived in 
that condition or whether Brushy drove 
them over the edge. It never will be an- 
swered because Brushy prisoners 
rebelled in a conflagration that claimed 
lives on both sides of the bars. Brushy 
Mountain is no more. 

ADX was designed the way corpo- 
rations design schemes to poison the 
environment while avoiding responsibil- 
ity for doing so. They cut into sight and 


sound with ubiquitous walls and boxes. 
We exercise in something resembling the 
deep end of a cement-lined pool. Every 
seam and crack is sealed so that not a 
solitaiy weed will penetrate this desola- 
tion. Smell and taste are reduced to 
staleness and sameness. Every guard 
functions as a spy. watching and listen- 
ing with prying, voyeuristic eyes 
cameras, and microphones. ("Intelli- 
gence gathering by the staff is critical”) 
(1 ) When they're done with us, we be- 
come someone else’s problem. 

Television deserves special mention. 
Unlike other prisons, every ADX cell is 
equipped with a small black & white TV, 
compliments of the Bureau of Prisons 
(BoP) pacification program. Hollywood 
and Madison Avenue images are churned 
out through a barrage of talk shows, 
soaps, cartoons, and B movies to give us 
some vicarious social interaction. Feel- 
ing rebellious, lonely, angry, miserable, 
alienated, unskilled and uneducated 9 
Turn on the face of Amerika. The ad- 
ministration replaces a broken TV 
quicker than fixing a toilet 

There are no jobs for those in box- 
car cells. Like millions of others, we are 
punished with unemployment Educa- 
tion is restricted to inadequate videos on 
the TVs. One such program featured 
"The Criminal Mind.” I was expecting 
some analysis of U.S. corporate crimi- 
nals and politicians. Instead, we got a 
sketch of drug abusers stealing and ca- 
vorting in a landscape of dilapidated 
houses and abandoned factories. A 
school we had already been through. 

Religious services are relegated to 
TV. Recently, the prison chaplain pre- 
sented his video analysis of the US's 
decline caused by homosexuality. AIDS 
and women’s rights. Lifting this blight 
would "make America great again” — 
like in the good old days of land theft 
and chattel slavery. The chaplain said 
nothing about the scourge of poverty, 
racism, unemployment, or killer cops 
and their connection to the prison indus- 
try. The chaplain said nothing about the 
ADX visiting room where floor-to-ceil- 
ing partitions rub "family values” into 
our wounds. "Christianity” rules. There 
is no Imam for Muslim prisoners. 
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Everj' morning, I go through my 
own ablution. Every morning there is a 
layer of chalky dust settled about the cell. 
It comes through the single air vent. It 
never stops. Each morning I busy my- 
self with a wet rag mopping up all that 
is not in my lungs. 

The government says we don’t have 
much common cause with humanity be- 
cause we are "the worst of the worst” — 
an incessant BoP incantation which has 
become an effective sound bite. The gov- 
ernment successfully monopolizes and 
manipulates information pertaining to 
crime and punishment. But was the 
government to be believed about Viet 
Nam or the S&L rip-off? Was Nixon to 
be believed on Watergate? Was Reagan 
to be believed about the mass murder in 
Central America? Was Clinton to be 
believed concerning the human ashes in 
Waco? If they were, maybe you’ll buy a 
Brooklyn Bridge named ADX. The gov- 
ernment has a major credibility problem, 
yet tax dollars continue to bleed away 
into the sordid business of the world’s 
largest prison system. 

Who are we? We are part of the 
chain gang; a human chain of one and a 
half million prisoners that runs from the 
"evil and unnatural construction” (2) of 
impoverished communities to the evil, 
unnatural construction of children’s pris- 
ons, penitentiaries, control units and 
death chambers. With each repressive 
step, the "troublemakers” AKA "the 
worst of the worst” are removed, as if 
WE spawned conditions in Roxbury, 
North Philly, East LA, and Appalachia. 

Christianity rules... 

We are men of no property, pre- 
dominantly black and brown, and 
increasingly younger, who enter one of 
the few doors open to us: the peniten- 
tiary We are too uppity, too rebellious, 
too subversive, and too quick to piss on 
prison policies. At times we are so out- 
rageous that we destroy government 
property', and challenge the State’s au- 
thority to treat us like dogs. We are quick 
to defend ourselves, our rights, our reli- 
gions, and our principles. Sure, there 
are some happy killers and heavy bulk 
dealers that cashed in on other people’s 
suffering, but they are a small minority. 
Most of those dealing in crimes against 
humanity remain on the street. No one 
in .ADX left as many bodies in his wake 


as Reagan did in Central America. Not 
even close. 

Who am I? I am one subjected to the 
collective punishment within the com- 
mon ground of ADX. I was sent to prison 
for political offenses and I was placed in 
a control unit prison because the State 
maintains my radical political beliefs and 
associations warrant extreme measures. 
Recently I was cited with a disciplinary 
infraction for allegedly making a deroga- 
tory comment about an ADX 
administrator during a media interview. 
The constitutional expression of my 
views is considered conduct unbecoming 
within the master/chattel relationship. 

"Worst of the worst” is where the 
illusion clashes with the reality. The il- 
lusion — that the criminalization of 
poverty and the isolation and degrada- 
tion of prisoners provides an effective, 
humane response to social ills. The re- 
ality — that crimes begin at the top with 
predatory capitalists profiting gro- 
tesquely, while the results of their 
activities mire the rest of us in economic 
and social rot. 

In a 1993 commemoration of the 
Marion lockdown I wrote that ADX (then 
under construction and slated to replace 
Marion) "awaits those who continue to 
refuse and resist.” (3) Sure enough, ADX 
became the destination for those prison- 
ers held responsible for the recent 
uprisings throughout the federal system. 
The best were sent to ADX after running 
gauntlets of gunshots, beatings, tear gas, 
and the destruction of their few personal 
belongings. 

A baptism into the ranks of resis- 
tance. 

Other uprising participants were 
sent to Marion, still locked down since 
1983 To the public, the BoP maintained 
that once ADX became operational, the 
lockdown would end. They lied They 
doubled their control unit capacity by 
keeping both prisons locked down. 

For years, prisoncrats raved about 
the deterrent effect of Marion. If it works 
so well, why hasn’t it put itself out of 
business? Marion? ADX didn’t deter the 
October uprisings, the most widespread 
and destructive in the Federal prison 
system’s history'. They didn’t deter USP 
Atlanta from grabbing headlines with its 
high level of violence. They have not 
deterred prisoners transferred to other 
prisons or released to the streets from 


picking up new charges Control unit 
prisons are not the solution. They are 
the problem. 

Last year, a prisoner released from 
the isolation and brutality of California’s 
notorious control unit at Pelican Bay 
killed a cop before he got home and un- 
packed his bag. Apparently, someone 
forgot to explain the finer points of de- 
terrence to him. The response of the state 
representative from the district includ- 
ing Pelican Bay was illuminating. He 
introduced legislation mandating that 
released Pelican Bay prisoners be trans- 
ported directly to their destination, so 
that when the bodies drop it will be in 
some other bailiwick, and not stain the 
Department of Corrections. Prisoncrats, 
like politicians, are amazingly adept at 
shielding themselves from the conse- 
quences of their policies. 

Where are the mental challenges, 
the stimulation, education, recreation 
and socialization that are the building 
blocks of sound minds? The answer ties 
in the ADX "STEP” program — an in- 
sidious operation based on a carrot and 
stick approach to compliance 

We all begin in the boxcars. Be- 
yond this initial STEP prisoners must 
pass through three other steps for the 
ultimate award: transfer to a less degrad- 
ing prison 

Each step beyond the boxcars pro- 
vides greater mental and physical 
stimulation and less isolation Each step 
provides Torn bigger and tastier carrot. 
Be compliant, lucky, or necessary to fill 
a quota and you will receive more privi- 
leges. Be non-compliant. unlucky, or 
present any resistance and you will be 
buried in ADX until you’re released, or 
you find an innovative way to beat them, 
or die. That ’s a lot of weight to carry. 

Advancement in STEP involves 
pseudo debriefings by a review commit- 
tee. which includes an ADX shrink. The 
committee expects at least a token de- 
gree of compliance, which can range 
from keeping one’s mouth shut to stan- 
dard shuck and jive. Were I to tell the 
committee what I am now putting on 
paper, I would be rejected. The bottom 
line is the administration's power and 
agenda; no different, really, than outside. 

Here, they advance who they want, 
when they want, and for whatever rea- 
son they want. They just as arbitrarily 
reject others. Or ignore their own 
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ADX (continued) 


"guidelines” whenever it suits their po- 
litical or personal purpose. They toy with 
prisoners’ lives and compile reams of 
paper to create the fiction that the fed- 
eral prison system, indeed, the country, 
is a better, safer place because of their 
efforts. 

The final STEP is UNICOR- the 
factory. Prisoners are required to dem- 
onstrate their readiness to function in a 
less restrictive environment by laboring 
for 26 cents an hour ("...to be treated in 
such a way as to exploit them to the high- 
est possible extent at the lowest 
conceivable degree of expenditure ”). (4) 
Not quite slave labor, but close. 

The administration considers STEP/ 
UNICOR its primary management and 
control mechanism which it manipulates 
at will. They consider it something of a 
propaganda coup to have the system’s 
designated recalcitrants filling the slots. 

I say this, in part, because shortly 
after UNICOR became operational, the 
ADX segregation (boxcar) unit filled 
with incoming prisoners from the Octo- 
ber uprisings. The irony of having one 
group of prisoners set up a primary com- 
ponent of a program which serves to 
entrap other prisoners entering ADX has 
not gone unnoticed. If we cannot counter 
the administration’s strategy of dangling 
each prisoner from his own rope, they 
will turn us into our own worst enemies. 

Locked down prisons are no longer 
unique. They have erupted across the 
country like malignant sores on a dis- 
eased organ. The entire prison gulag vies 
with gambling as the country’s fastest 
growing industry, with neither one pro- 
ducing anything of social value. Jails 
and prisons compete with fast food joints 
for the public appetite. Jails are scat- 
tered among churches. Prisons scattered 
among cow pastures. Barges are con- 
verted into jails. Tents are converted into 
cells. Militaiy bases are converted into 
prisons. Schools are being looked at 
next. It all bottoms out in control unit 
prisons. 

Let’s not kid ourselves about the 
prevailing attitude among the political 
and corporate elite and much of the vot- 
ing public: prisoners are human waste. 
The more forbidding the penitentiaries, 
the more like garbage they define us. As 


downsized laborers, outcasts, and out- 
laws, there is no room for us at the table. 
Exterminating us on a mass scale is not 
presently acceptable, so plan B is in ef- 
fect: execute small numbers, corrupt 
some, co-opt others, drive others mad, 
and imprison millions. As prisoners, the 
only value we have is if they can turn a 
political campaign or a dollar on us. 

So, our bodies become commodities 
for someone else’s gain. Past recidivist 
rates documented a failed system. 
Today’s recidivist rates read like the Dow 
Jones Industrial Average — the higher 
the recidivism, the more various oppor- 
tunists stand to gain. 

The traffickers in bodies insure a 
steady supply by slashing at fundamen- 
tal programs serving our poorest 
families. They demand more police, 
more children’s prisons and more youth 
incarceration. More bodies, younger 
bodies, with increased shelf life due to 
mandatory sentences. They legislate 
harsher conditions that make us leaner, 
meaner, and infinitely more recyclable. 

Crowding the waste are parasites 
and scavengers that descend on misery 
like gulls at a landfill: prison guards, 
administrators, consultants, contractors, 
construction companies, maintenance 
personnel, concessionaires, realtors, so- 
cial workers, paper shufflers, etc. ad 
nauseam. All of them opt for the 
government’s blue light sale rather than 
find respectable employment. 

ADX guards say they are just doing 
their job, which they will gladly do for 
an annual entry level salary of $32,000; 
$50,000 with overtime. A nice benefits 
package and a bully pulpit to boot. Some 
do it with benign neglect, while others 
do it with perverse cruelty. In a Faustian 
contract with the government, they work 
the cages and in return get to send their 
kids to college and take Caribbean vaca- 
tions. 

Guards, like all enterprising citi- 
zens, can buy a piece of the action 
through tax exempt bonds that under- 
write state prison construction. They can 
do it with the detached air of the post- 
modern fascist because such purchases 
do not hold them liable for anything that 
happens within the prison. No beating, 
injury, medical neglect or death will cut 
into their profit. In the burgeoning pri- 
vate prison industry stock purchases are 
available through investment companies. 


Why not? General Motors invested in 
Nazi Germany. 

There’s money to be made in fraud, 
the government is rife with it, but like 
most frauds there are a few who profit 
from prisons while many more are vic- 
timized. Taxpayers subsidize most 
prisons, and it is citizens who pay 
through the nose. By ANY financial 
measure, statistic or body count, the 
prison system is an abysmal failure. Very 
high cost, very little benefit. 

There’s a parallel with the Viet Nam 
War: the government takes your money 
and children for war while deceiving you 
into acquiescence. In return we get a 
divided society, more violence and an 
abandonment of the War on Poverty'. 
And like those years it appears the 
present “silent majority” isn’t ready for 
a serious policy review until the cycle of 
violence drives its stake deeper into 
middle Amerika’s heart and their pock- 
ets have been more thoroughly picked. 

The ruling class makes the laws, and 
there’s no shortage of sycophants to 
wield them like a club. Guards and 
administrators operate under color of 
prison law which ranges from court- 
granted “qualified immunity” to stark 
terror and murder. The United States 
Constitution’s 13th Amendment allows 
convict labor to be harnessed like slave 
labor. A Supreme Court mandate for- 
bids prisoners from forming unions. 
Circulating a petition is a punishable 
offense. Interwoven through the let- 
ter of the law is 500 years of white 
supremacy. Twenty-five lashes. Twenty- 
five year sentence. 

Penitentiaries turn out more violent, 
crime-prone, big-attitude men. women 
and children who have been told in no 
uncertain terms that their individual free- 
dom and dignity are worth nothing, and 
that their futures are nil. The police can- 
not protect communities from the volatile 
rage this brings to bear. All the police 
do is step in after the fact to clean up 
some of the mess. The Better Business 
Bureau accepts no complaints about the 
criminal justice system’s grand fraud and 
toxic emissions. 

Millions more lives in prison will 
not improve life on the street. It takes 
an investment in humanity that provides 
living wage jobs to improve the quality 
of our lives and communities. America 
doesn’t lack the resources. It lacks the 
will. 
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The Attica rebellion and massacre 
demonstrated that the State can and will 
kill us, and that killing us is the ulti- 
mate sanction for militant resistance. 
Twenty-five years of subsequent litiga- 
tion put the courts’ approval on the 
massacre. The government ALWAYS 
approves its own slaughter. But the ca- 
pacity to live in submission and have the 
lifeblood sucked out of us from one de- 
cade into the next has its limits. When 
we are strong, organized and ready, we 


will transcend these limits. As only hu- 
man beings can. 

Notes 

1) John Vanyur, Associate Warden, ADX. 
quoted in Corrections Today , July, 1995 

2) Jonathan Kozol , Amazing Grace, 1995 

3) Levasseur, “The Fire Inside,” PLN , 
October, 1994. 

4) Fritz Saukel (Head of Nazi forced la- 
bor program) 1942 

5) “All Of Us Together,” Southern labor 
song, 1930’s. ■ 


Prisoners Roasted Alive 

A van carrying prisoners burst 
nto flames alongside a Tennes- 
see interstate highway, killing all six 
prisoners shackled inside a wire mesh 
cage in the back of the van. 

The prisoners were being trans- 
ported in a van operated by Federal 
Extradition Agency, a private Memphis- 
based company that transports prisoners. 
The driver of the van suffered bums on 
his arms while attempting to open the 
rear door of the van. 

“The driver could not get close to 
the back of the vehicle,” said Tennessee 
highway patrol Lt. Mike Dover. “The 
prisoners were consumed in the fire.” 

Dover said the heat from the fire was 
so intense that it welded the van’s back 
door shut. Another employee of the pri- 
vate transport company, who was riding 
shotgun, escaped without injuries. 

The prisoners had spent the previ- 
ous night, Wednesday April 2, 1997, in 
a Memphis lockup. The private trans- 
port company was ferrying them to 
various jails in the south. 

Proponents of privatization laud the 
benefits of government downsizing and 
the efficiencies associated with market 
forces (i.e. the profit motive), but the 
“magic” of the market is illustrated by 
this tragedy. 

No doubt the private transport com- 
pany could move prisoners in a more 
cost-effective manner than federal mar- 
shals or state or county vans and drivers. 
Sacrificed to profits, however, are proper 
driver training, safety procedures and 
equipment, and stringent vehicle main- 
tenance protocols. Instead, the magic of 
the market dictates substandard equip- 
ment and minimally paid and trained 
(almost certainly non-union) personnel. 

The van pulled over because of me- 
chanical problems and then caught fire. 
Investigators say the blaze was appar- 
ently started by a broken driv e shaft that 
pierced the fuel tank. A broken drive 
shaft. No minor mechanical problem. 

This incident received sparse cov- 
erage in the press, and PLN has been 
unable to independently obtain addi- 
tional details. The names of the six state 
prisoners killed in the fire were not pub- 
licized. ■ 

Source: Associated Press 


Prison Pay Policy May Violate Court Access 


T he court of appeals for the 
eighth circuit held that a prison 
pay policy requiring prisoners to buy hy- 
giene items and litigation supplies may 
violate prisoners right of access to the 
courts. Three Iowa state prisoners in ad- 
ministrative segregation (ad seg) 
challenged a prison policy that provides 
them with $7.70 a month in “idle pay.” 
From this amount they must buy hygiene 
supplies, non prescription medication, 
stamps and litigation supplies. They 
contended that $7.70 was not enough 
and forced them to choose between be- 
ing clean and pursuing their legal cliims. 
The district court, relying on Blaise v. 
Fenn, 48 F.3d 337 (8th Cir. 1995) dismissed 
the case, holding that the prisoners had 
not shown any actual prejudice to law- 
suits they were litigating. 

The court of appeals affirmed in 
part, reversed in part and remanded. 
This is one of the first circuit rulings to 
discuss prisoners’ right of access to the 
courts since the supreme court decided 
Lewis v. Casey, 116 S.Ct. 2174 (1996). 
The court distinguished this case from 
Blaise because in that case prisoners re- 
ceived their basic hygiene supplies at no 
cost and could spend their entire $7.70 
a month on legal supplies. 

The court noted that the repeated, 
long term deprivation of adequate hy- 
giene supplies violates prisoners’ eighth 
amendment rights. Likewise, to ensure 
prisoners access to the courts, the state 
must provide them with access to the 
legal supplies with which to prepare and 
pursue complaints. To succeed on a 
court access claim prisoners must show' 
they suffered an "actual injury” to a 
pending or contemplated legal claim. 

The court set forth the allegations 
that prisoners must make if they hope to 


prevail on this type of claim, “...inmates 
alleging that a prison’s idle pay allow- 
ance is inadequate must also assert that 
they suffered actual injury to pending or 
contemplated legal claims in order to 
state a constitutional claim. In cases of 
mixed allowances (such as the present 
case), inmates must specifically assert 
that the amounts left over from their al- 
lowances after purchasing personal 
necessities caused actual injury. Inmates 
could aver, for example, that the leftover 
amount prevented them from buying 
stamps to file a claim initially or they 
could allege that a lack of postage kept 
them from meeting a deadline and that a 
court dismissed their case for that rea- 
son. We believe that such complaints 
would state claims under the fifth amend- 
ment. But inmates cannot state a claim 
merely by alleging that a prison did not 
give them ‘enough’ money for both hy- 
giene supplies and stamps.” Prisoners 
contemplating bringing such a claim 
should ensure they have made a record 
of their attempts to secure the legal or 
hygiene supplies they require, along with 
the denial of such, if they expect to pre- 
vail at summary judgment. 

Applying that standard, the court 
held that two of the prisoners’ claims 
were properly dismissed because they did 
not claim that the policy had prejudiced 
any legal proceedings. However, a third 
prisoner did. He specifically listed the 
prices of the hygiene supplies on which 
he had to spend his idle pay and stated 
that due to a lack of funds he was forced 
to miss court deadlines and dismiss cases. 
Under Lewis he had raised sufficient ma- 
terial facts to require resolution at trial 
See: Mversv. Hundley, 101 F.3d 542 (8th 
Cir. 1996). ■ 
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Round Up 

Consent Decree Termination: A 

federal district court in Indiana heard a 
motion by Lake County officials to dis- 
solve a consent decree governing jail 
conditions. The motion sought imme- 
diate termination of the decree pursuant 
to 18 U.S.C. § 3626(b)(2) and (3). The 
court gave an extensive discussion to the 
history of the PLRA and the plaintiffs’ 
challenge to the PLRA’s constitutional- 
ity. The court declined to rule on the 
defendants’ motion, stating it would take 
the case under advisement pending a 
hearing. The court was clear that it felt 
the termination provisions of the PLRA 
are constitutional but that if there were 
ongoing constitutional violations at the 
jail caused by overcrowding it would not 
terminate the decree. The court ordered 
a hearing to determine what the actual 
conditions were at the jail and if the con- 
sent decree was narrowly tailored to 
remedy the violations. See: Jensen v. 
Countv of Lake. 938 F. Supp. 397 (ND 
IN 1997). 

PLRA Filing Fees Not Applicable 
to Habeas: The tenth and eleventh cir- 
cuit courts of appeals held that the 
PLRA's filing fee requirements for indi- 
gent prisoners do not apply to habeas 
corpus petitions. The five other circuits 
to consider this question have reached 
the same result. Thus, indigent prison- 
ers need not pay the filing fee when filing 
a habeas corpus petition in federal court 
See: Anderson v. Singletary. 1 1 1 F.3d 801 
(11th Cir. 1997) and United States v. 
Simntonds. Ill F. 3d 737 (10th Cir. 
1997). In the latter case the court also 
held that the one year statute of limita- 
tions contained in the Anti-Terrorism 
and Effective Death Penalty Act of 1996 
which is applicable to habeas corpus pe- 
titions. did not apply retroactively to 
prisoners whose convictions were final 
before the laws enactment on April 24. 
1996 Thus, prisoners whose convictions 
were final before that date had until April 
24, 1997. in which to file their habeas 
petitions. [PLN. Aug. ’96] 

Administrative Exhaustion Re- 
quirements Not Retroactive: The court 
of appeals for the sixth circuit held that 


r PLRA News 1 

42 U.S.C. § 1997e(a), which requires 
prisoners to exhaust administrative rem- 
edies before filing suit in federal court 
do not apply to cases pending on April 
24. 1996, when the PLRA was signed 
into law, creating the exhaustion require- 
ment. This case involves four 
consolidated cases to determine the ex- 
haustion requirements applicability to 
cases filed, dismissed by district courts 
and appealed before the PLRA was 
signed into law. 

Prior to the PLRA’s enactment pris- 
oners were not required to exhaust 
administrative remedies before filing suit 
for civil rights violations. The court gave 
an extensive discussion to the PLRA's 
vague and contradictory language as to 
its retroactivity as well as the relevant 
legal standards which determine whether 
statutes can be retroactively applied to 
pending litigation. 

"Because the language of 42 U.S.C. 
§ 1997e(a) is explicitly prospective and 
there is no reason to think that congress 
intended a retroactive effect, we will not 
apply the new administrative exhaustion 
requirement to these cases where appeals 
were pending in this court on April 26, 
1996, the day the PLRA was enacted. 
These four cases are properly before this 
court, and can be decided without un- 
dertaking administrative exhaustion." 

Readers should note that the court 
did not discuss application of 42 U.S.C 
§ 1 997e(a) to cases filed after the PLRA’s 
enactment nor to its constitutionality. 
Those questions will be duly addressed 
as they arise in pending litigation. 

See: Wright v. Morris. Ill F. 3d 4 1 4 
(6th Cir. 1997). 

Special Masters: The court of ap- 
peals for the ninth circuit held that 18 
U.S.C. § 3626(f)(4). the portion of the 
PLRA which limits the hourly rates paid 
to special masters appointed to oversee 
court orders in prison litigation to $75.00 
an hour paid for by the federal judiciary, 
does not apply retroactively to special 
masters appointed before the PLRA’s 
April 26. 1996. enactment. 

Pete Wilson, the governor of Cali- 
fornia. sought a writ of mandamus from 
the ninth circuit court of appeals to force 
the district courts to give retroactive ap- 


plication to section 3626(f)(4) in three 
pending class action suits where special 
masters had been appointed. The appeals 
court denied the writ, holding the dis- 
trict court rulings did not constitute 
"clear error.” "In reviewing § 3626(f)(4) 
and its legislative history under the 
retroactivity analysis of Landgraf v. US1 
Film Products , 511 U.S. 244, 114 S.Ct. 
1483 (1994), we cannot say that the dis- 
trict courts’ conclusion of non retroactive 
application is clearly erroneous.” The 
special masters in these cases were be- 
ing paid between $90 and $250 an hour 
for their services by the California Dept 
of Corrections. The PLRA now limits 
such payments to the amount paid ap- 
pointed counsel in criminal cases under 
18 U.S.C. § 3 006 A, which is $75 an 
hour. The court did not discuss what 
rates should be paid to special masters 
appointed after the PLRA was enacted 
See: Wilson v. U.S. District Court for the 
Eastern District of California. 103 F.3d 
828 (9th Cir. 1996). 

Filing Fees Required in Civil 
Mandamus: The court of appeals for 
the tenth circuit held that the PLRA’s 
filing fee requirements apply when a 
prisoner litigant seeks a writ of manda- 
mus in an ongoing civil suit. The court 
did not discuss whether this applied to 
writs of mandamus in criminal or ha- 
beas proceedings. The court also held 
that Melvin Tyler, the petitioner, could 
not seek In Forma Pauperis status at all 
because he had previously had three suits 
dismissed as frivolous. The court refused 
to consider the merits of Tyler’s petition 
until he paid the filing fee and it noted 
Tyler was still liable for the fee even if 
the petition was dismissed. See: In Re 
Tyler. 110 F.3d 528 (10th Cir. 1997). 
Readers should note other circuits have 
held the PLRA’s filing fee requirements 
do not apply to writs of mandamus in 
criminal and habeas cases. 

Automatic Stay Provisions: After 
a federal district court in Michigan found 
the Michigan DOC guilty' of contempt 
for not complying with prior judicial or- 
ders on the prisoners’ court access and 
educational opportunities, see: Glover v. 
Johnson. 934 F. Supp. 1360 (ED MI 
1996), the defendants moved to lntme- 
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diately terminate the consent decree un- 
der 18 U.S.C. § 3626(b)(1). (2) and (3). 
The defendants claimed that by filing 
their motion for termination they were 
entitled to immediate relief (suspension 
of the decree and prior court orders) 
under 18 U.S.C. § 3626(e)(2). 

The court held that 18 U.S.C. § 
3626(e)(2) was unconstitutional and vio- 
lated the constitutional separation of 
powers doctrine. This same judge had 
previously held the portion of the PLRA 
was unconstitutional. See: Iladix v. 
Johnson, 933 F. Supp. 1360 (ED Ml 
1996). | PLN , Dec 1996 ] The court re- 
lied on its finding in Radix in this case. 
The court also rejected the federal 
government's argument that the law was 
constitutional. See: Glover v. Johnson. 
957 F. Supp. 110 (ED MI 1997). 

Physical Injury Requirement Not 
Retroactive: A federal district court in 
New York held that 42 U.S.C. § 
1997e(e). a section of the PLRA which 
requires prisoners to sustain physical 
injury before they can seek money dam- 
ages, is not retroactive to claims arising 
before the PLRA's April 26. 1996, en- 
actment The court also held prison 
officials were not entitled to qualified 
immunity for denying a Muslim prisoner 
access to congregate religious services. 

In 1995 Darlena Harris, a New York 
state prisoner, was denied access to 
Muslim church services by prison 
guards, who also yelled obscenities at 
her. Harris filed suit claiming the de- 
ntal of church services violated her rights 
under the first amendment and Religious 
Freedom Restoration act (RFRA), 42 
U.S.C. § 2000bb. The defendants filed 
a motion to dismiss because Harris had 
sustained no physical injury. 

The court held that 42 U.S.C. § 
I997e(e). which prohibits federal civil 
actions from being filed by prisoners and 
detainees "for mental or emotional in- 
jury suffered while in custody without a 
prior showing of physical injury" is not 
retroactive to claims that occurred be- 
fore its enactment. To hold otherwise 
would attach new legal consequences to 
events completed before the PLRA's en- 
actment as it would deny plaintiffs a 
cause of action where they once had "a 
legally cognizable claim." The court held 
the statute created a substantive change 
that would bar Harris’s cause of action 
if applied. Thus .Landgrafv. USI Film 
Products. 511 U.S. 244. 114 S.Ct. 1483 


(1994) prohibits section 1997e(e)‘s ret- 
roactive application Readers will note 
that in next month’s issue of PLN we will 
report Zehnerv. Trigg, 952 F. Supp. 1318 
(SD IN 1997) where the court upheld the 
constitutionality of 4 2 U.S.C. § 1997e(e) 
to claims arising after the PLRA’s enact- 
ment. 

The court held that Harris had stated 
a claim with regard to her religious rights 
as the defendants had advanced no rea- 
son, legitimate or otherwise, for denying 
Harris access to religious services. Thus, 
it was impossible to determine if the de- 
fendants’ actions furthered a legitimate 
penological interest. The court held the 
defendants were not entitled to qualified 
immunity from money damages as pris- 
oners had a clearly established right to 
attend congregate religious services un- 
less prison officials could articulate a 
legitimate reason for preventing their 
attendance. See: Harris v. Lord, 957 F. 
Supp. 471 (SD NY 1997). 

6th Circuit Upholds 
PLRA IFP Provisions 

The court of appeals for the sixth 
circuit rejected the first extensive con- 
stitutional challenge made to the In 
Forma Pauperis (IFP) provisions of the 
Prison Litigation Reform Act (PLRA) 
The PLRA changes to 28 U.S.C. § 1915. 
the IFP statute, were detailed in the July, 
1996, issue of PLN and every issue since 
the November, 1996 PLN. With regards 
to filing suit, prisoners now must always 
pay the filing fee up front or in install- 
ments. In this case Ohio prisoner Lee 
Hampton filed suit claiming he was re- 
taliated against for exercising his first 
amendment rights. The district court 
dismissed the suit and Hampton ap- 
pealed, seeking IFP status. The appeals 
court raised several concerns about the 
constitutionality of the IFP changes and 
appointed counsel to brief the issue. The 
merits of Hampton's claims were not 
raised. 

The court rejected all challenges 
made to the PLRA's fee requirements for 
indigent litigants. The court held it does 
not violate the right of access to the courts 
because prisoners can still file suit, even 
if they are penniless, they just become 
liable for the filing fee and must eventu- 
ally pay it should they ever have the funds 
to do so. The court also rejected claims 


that PLRA fee provisions violate the first 
amendment, equal protection, double 
jeopardy, procedural and substantive due 
process rights of prisoners. 

The court did not discuss the PLRA's 
"three strikes’’ provision which prevents 
indigent prisoners from filing suit with 
IFP status if they have had three or more 
IFP suits dismissed as frivolous. Since 
that provision does prevent the filing of 
litigation it has been struck down by 
some of the courts to consider it. This 
ruling should not affect challenges to that 
PLRA provision, codified at 28 U.S.C. § 
1915(g). See: Hampton v. Hobbs , 106 
F.3d 1281 (6th Cir. 1997). 

PLRA Doesn’t Apply to 
Immigration Detainees 

The court of appeals for the fifth cir- 
cuit held that the Prison Litigation 
Reform Act (PLRA) does not apply to 
immigration detainees. Anthony Ojo 
was convicted of a drug offense, sen- 
tenced to five years in prison and after 
completing that sentence the Immigra- 
tion and Naturalization Service (INS) 
began deportation proceedings against 
him. Ojo filed a habeas corpus petition 
challenging his conviction, which was 
denied as frivolous. 

The court of appeals affirmed denial 
of the petition. The court first held that 
immigration detainees need not obtain a 
certificate of appealability when appeal- 
ing immigration rulings under 28 U.S.C. 

§ 2241 and § 2253. 

The court held that Ojo could pro- 
ceed in forma pauperis, without payment 
of the filing fees, because his detention, 
at this point, was civil, for violating im- 
migration law, it was not criminal. The 
court concluded that alien detainees do 
not fall within the sweep of the PLRA. 
thus they can file suit IFP, However, 
under the recently passed Illegal Immi- 
gration Reform and Immigrant 
Responsibility Act of 1996. Public Law 
104-208. 110 Slat. 3009 (1996). federal 
courts no longer have jurisdiction to re- 
view deportation orders against aliens 
who are deportable due to felony con- 
victions. While not explicitly saying as 
much, the court held immigration detain- 
ees won't have to pay a filing fee in order 
for their petitions to be dismissed by the 
federal courts for lack of jurisdiction. 
See: Ojo v. I.N.S., 106 F.3d 680 (5th Cir. 
1997). ■ 
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A Matter of Fact 


New York Smoking Suit 
Set for Trial 

A federal district court in New 
York held that prison offi- 
cials were not entitled to qualified 
immunity for exposing prisoners to 
Environmental Tobacco Smoke 
(ETS), also known as second hand 
smoke, and scheduled a trial to de- 
termine prison officials’ liability. 
Several New York state prisoners at 
Sing Sing filed suit complaining of 
smoke related discomfort and other 
maladies caused by ETS exposure. The 
exposure was magnified by poor 
ventilation and the large number of 
prisoners who smoke. The NY 
DOCS allows prisoners to smoke in 
their cells and certain recreation ar- 
eas. The defendant prison officials 
sought summary judgment, which the 
court denied. 

In Helling v. Mckinnev, 509 U.S. 
25, 113 S.Ct. 2475 (1993) [PLN, 
Sept. 1993] the supreme court held 
that exposing prisoners to excessive 
levels of ETS violates the eighth 
amendment’s ban on deliberate indif- 
ference to prisoners’ serious medical 
needs The court in this case held 
that a 1986 report by the U.S. Sur- 
geon General warns of the dangers 
from ETS to non smokers and the 
report put the defendants on notice 
as to the illegality of their conduct. 
"Indeed, a rational fact finder could 
further accept the smoking policy 
with respect to problem areas at Sing 
Sing, to some extent, as an admis- 
sion by defendants as both to the 
dangerousness of ETS and their aware- 
ness of such danger.” 

The court held that in light of 
Helling the defendants were not entitled 
to qualified immunity from damages. 
The court set the case for trial so a 
jury could determine whether or not 
the levels of ETS violated the eighth 
amendment and entitled the plaintiffs to 
money damages. As prison officials 
are increasingly denied immunity 
from damages for exposing prison- 
ers to ETS it is likely that the ban on 
prison smoking will increase across the 
country'. See: Warren v. Keane , 937 F. 
Supp. 301 (SD NY 1996). ■ 


y A 1 5-year study of 1 ,300 sex of- 
fenders who were arrested in 1973, 
conducted by the California Dept, of Jus- 
tice, found that 19.7 percent were 
re-arrested for a subsequent sex-offense. 
That figure may seem low, so in a daz- 
zling example of statistical hocus-pocus, 
the study concluded that “sex offenders 
were five times more likely than other 
violent offenders and six times more 
likely than all types of offenders to com- 
mit another sex offense.” [duh? And 
drug offenders are more likely to com- 
mit another drug offense, robbers are 
more likely to commit another robbery ?] 

y Correctional Services of 
Canada figures show that in 1995-96, 
10,534 Canadian prisoners were released 
on some type of parole and of that 
number, 984 (9.3 percent) were later 
charged with a crime. Of the 11,488 
prisoners paroled in 1994-95, 1,097 
(9.5 percent) have been charged with a 
new crime. 

y In 1990, 75 percent of Texas 
prisoners considered for parole were re- 
leased. In 1995, only 18 percent of 
potential parolees were released. The 
parole rate for sex offenders was 12 per- 
cent in 1991 and less than one percent 
(98 out of 11,782) in 1995. 

y While state prison populations 
increased at an annual average rate of 
7.6 percent from 1980-94, the number 
of state prisoners serving time for sexual 
assault grew at an average annual rate 
of 15 percent. 

y According to the BJS report, 
"Sex Offenses and Offenders,” in 1994 
there were 99,300 sex offenders incar- 
cerated in jails or prisons and another 
134,300 on probation or parole. Sex of- 
fenders comprise 1 percent of federal 
prisoners, 9.7 percent of state prisoners, 
3.4 percent of jail detainees, 3.6 percent 
of probationers, and 4 percent of parol- 

CCS. 

y California claims to have 
68,000 sex offenders who are supposed 
to register with local authorities, and says 
that it doesn’t know where more than 
20 percent of them are. 


y According to the Seattle police 
department, as of Jan 1, 1997, there were 
1 1,017 registered sex offenders in Wash- 
ington state. An additional 1,772 (14 
percent of the total) are required to reg- 
ister but the state doesn’t know where 
they are. 

y Marc Maur, assi stant di rector of 
The Sentencing Project, estimates there 
are more than 50,000 people in the U.S. 
under some kind of ’^electronic-moni- 
toring” (ankle bracelets, etc.) out of 
roughly 3 million people on proba- 
tion or parole. 

y There are currently about 3 ,660 
men and 135 women serving life sen- 
tences in Michigan state prisons; 62 
percent are black. In 1995, 3 Michigan 
lifers had their prison sentences com- 
muted after serving an average of 
19.3 years. Also in 1995, a total of 
22 Michigan lifers died while impris- 
oned. 

'y Michigan’s “corrections” bud- 
get increased 1,953 percent (1,428 
percent inflation-adjusted) between 1 976 
and 1996, from $65 million to $1.27 bil- 
lion. In 1986 prison spending accounted 
for 6.4 percent of the state budget; in 
1996 it consumed 15.1 percent of the 
state budget. 

The number of serious crimes 
reported to U.S. police in the first half 
of 1 996 decreased by 3 percent compared 
to the same period in 1995. If those 
preliminary figures hold for all of 
1996, it will mark the fifth consecu- 
tive annual downturn in the UCR 
Crime Index. 

^ The Justice Policy Institute re- 
leased a study on the effects of 3 -strikes 
laws on crime rates. From 1994-95 the 
violent crime rate dropped 4.6 percent 
in the 37 states without 3 -strikes laws 
(at that time) and dropped only 1.7 per- 
cent in the 13 states that then had 
3-strikes laws. Of those 13 states, eight 
actually had increases in violent crime 
Since that study, eleven more states have 
enacted 3-strikes laws, bringing the to- 
tal to 24. ■ 
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Puerto Rican POW “Graduated” from ADX Florence to USP Marion 

by Daniel Burton-Rose 


O n November 8, 1996, Puerto 
Rican prisoner of war Oscar 
Lopez Rivera was transferred from ADX 
Florence to USP Marion after complet- 
ing the 36-month "step program” at 
ADX in just 23 months. He received no 
disciplinary infractions while at ADX 
and was among the control unit’s first 
"graduates.” Lopez Rivera was rewarded 
for his reluctant cooperation with the 
ADX step program by a transfer to 
Marion, the only other federal Bureau 
of Prisons (BOP) control unit for men. 

After completing the ADX pro- 
gram, Lopez Rivera was asked to which 
prison he wished to be transferred. He 
answered USP Lewisburg, PA. He was 
informed by an associate warden that the 
transfer had been approved. He didn’t 
find out until he was already in transit 
that he was destined for USP Marion. 
He was the only one of 13 ADX prison- 
ers in his transfer group to be sent to 
Marion. 

Regional BOP officials have refused 
to comment about the transfer, and 
Teresa Banks, a spokesperson f(/r 
Marion, said she had no information on 
the reason Lopez Rivera was transferred 
there. 

Florence ADX spokesperson Louis 
Winn said of Lopez Rivera’s stated pref- 
erence of USP Lewisburg: “The inmate 
can definitely request to go to a particu- 
lar institution, but a number of factors 
are taken into consideration.” 

One of those factors is of course “se- 
curity needs.” BOP regional 
spokesperson Carol Holinka said the 
BOP looks at safety and security for all 
involved ” Lopez Rivera has a high se- 
curity rating due to an alleged escape 
attempt 

Alejandro Molina of the Commit- 
tee to Free Puerto Rican Political 
Prisoners and Prisoners of War said of 
the alleged escape attempt that "a gov- 
ernment informant approached [Lopez 
Rivera] and said, 'I have these people 
on the outside, what do you think?’” 
Lopez Rivera, not surprisingly, was in- 
terested in the proposition, “So it ended 
up,” Molina continued, "it wasn’t a 
frame-up, but it was instigated by the 
government, and that was proved in 
court.” 


“What [the BOP is] doing with Os- 
car is vicious and intentional,” said Jan 
Susler, a Chicago-based human rights 
activist and attorney for Lopez Rivera 
and other imprisoned Puerto Rican na- 
tionalists. “You can’t say there are no 
political prisoners in the United States 
and then single him out and treat him 
like this. If they really think their pro- 
gram works, then he shouldn’t be an 
exception.” 

But perhaps the most insidious rea- 
son behind Lopez Rivera’s transfer was 
articulated by Winn: “Marion’s mis- 
sion has changed,” he stated. “It’s 
actually a less secure facility than 
ADX, so conceivably he should have 
more privileges.” 

Banks echoed the idea, saying that 
Marion has “revised” its program, and 
that prisoners can now earn their way out 
in two rather than three years. But Com- 
mittee to End the Marion Lockdown 
(CEML) member Tony Hintz points out 
that Marion is in the process of becom- 
ing "a control unit that just isn’t being 
called a control unit.” 

Anti-imperialist prisoner Bill Dunne 
did time at Marion from the time of the 
1983 lockdown until 1992, and was re- 
cently transferred back to Marion for 
“being a bad slave,” i.e. not subservient 
enough at the UNICOR factory. [See: 
“The New Plantation” by Dunne on page 
one of the Feb. ’97 PLN\ In one of 
Dunne's first letters after returning he 
wrote: "Marion has changed little since 
Ileft in March of ’92.” 

Lopez Rivera told the Denver 
Weekly Westword, that he certainly 
doesn’t feel that he has any more “privi- 
leges” at Marion. “It’s worse now (at 
Marion),’’ he said, "than when I was here 
before.” 

"In the final months of his stay at 
ADX,” wrote the Westword , "he was al- 
lowed to leave his cell for meals and work 
or visits to the commissary. In his 
Marion ‘general population’ unit, he’s 
locked down 22 hours a day, is al- 
lowed only a few hours of recreation 
a week in a small cage with a cement 
floor, and never leaves his cell except 
in handcuffs — even for medical 
treatment.” 


Lopez Rivera stated the transfer was 
“definitely a punitive move. Basically, 
what they’re trying to do,” he said, “is 
rob the prisoner of his dignity 
through absolute control and sensory 
deprivation. Ever since I arrived in 
the system I’ve been labeled a noto- 
rious and incorrigible prisoner, and 
that is enough for them to do whatever 
they feel like doing.” 

Only a handful of other prisoners 
have graduated from ADX, and no oth- 
ers have been transferred to Marion. (The 
only other political prisoner released 
from ADX so far was alleged Black Lib- 
eration Army member Dr. Mutulu 
Shakur, who was transferred to USP At- 
lanta. Ohio-7+ prisoner Tom Manning 
was scheduled to be transferred in March 
‘97.) 

"I think the Bureau of Prisons feels 
it hasn’t done its job,” says Jan Susler. 
“They were supposed to mess these 
people up more than they’ve been able 
to. If they can break Oscar, it would be 
an example.” 

Since they couldn’t break him, 
they’ll still use him as an example of 
what prisoners are subjected to when they 
refuse to renounce political beliefs the 
BOP finds unacceptable. 

The relationship between USP 
Marion and ADX Florence dramatically 
illustrates the “normalization” of control 
units, and the not-so-gradual public ac- 
ceptance of subjecting prisoners to deep 
isolation. Marion, condemned by' Am- 
nesty International (and virtually every 
human rights group which has toured it) 
as a "human rights nightmare,” as Susler 
noted, is now deemed a more or less 
“normal” maximum security prison. 
One lawyer from the ADX Prison Legal 
project, a prisoners’ rights group, who 
regularly visits prisoners at ADX Flo- 
rence said of Lopez Rivera’s transfer to 
Marion, “That’s no [friggin’l incentive 
to comply with the BOP’s programs 
What a reward for graduating from 
ADX, que no?” 

Transfers out of ADX are slowing 
down as well. When ADX Florence 
opened, prisoners began the program 
at different steps so the BOP could 
get the program up to speed. The 
program is now fully functional, and. 
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POW Graduated (cont.) 

as Ohio-7+ political prisoner Ray Luc 
Levasseur, currently in ADX Florence 
relates: "We’ve never again seen the situ- 
ation that allowed Oscar, Mu[tulu 
Shakur] and Tom [Manning] to move so 
quickly through the program.” ■ 

Source: WestM’ord (Denver) 

Dec. 19-25, 1996 

Private Prison 
Disciplinary Action 
Subject to Colorado Court 
Review 

T he Colorado court of appeals 
held that state prison disciplin- 
ary codes apply to private prisons and 
are subject to judicial review. Patrick 
Murphy, a Colorado state prisoner, was 
placed in the Bent County Correctional 
Facility (BCCF), a privately owned 
and operated prison. Murphy was 
infracted for possession of heroin and 
found guilty at a disciplinary hear- 
ing. Murphy then filed an action 
seeking a state court review under 
CRCP 106(a)(4) of the disciplinary hear- 
ing. The trial court dismissed the 
, petition holding that because BCCF is 
not a government agency, its employ- 
ees are not government officers and 
hence are not subject to judicial re- 
view. 

The court of appeals reversed and 
remanded. The court noted that all Colo- 
rado prisoners in the custody of the 
DOC’s executive director are subject to 
the Code of Penal Discipline. Under 
state law, anyone sentenced to prison is 
deemed to be in the DOC director’s cus- 
tody regardless of where they are actually 
imprisoned. Therefore, disciplinary 
hearings must be conducted in accor- 
dance with the COPD. 

"CRCP 106(a)(4) provides a vehicle 
for judicial review of the actions of 'any 
governmental body.’ Because Bent 
county was imposing discipline pur- 
suant to the COPD as an agent of the 
DOC, CRCP 106(a)(4) is applicable.” 
See: Murphy v. Pakenhani . 923 P.2a 
375 (CO App. Div. Ill 1996). ■ 


Washington Prisoner Escapes 
from State’s Most Secure Lockup 


I n July, 1996, John Allen Lamb, 
33, hijacked a prison truck at knife 
point and attempted to ram the truck 
through security fencing at the Washing- 
ton State Penitentiary (WSP) at Walla 
Walla [later reported in PLN ’s News In 
BrieJ). The unsuccessful escape attempt 
earned Lamb an extended stay in the 
state’s most secure lockup, the 
penitentiaiy’s infamous Intensive Man- 
agement Unit (1MU). 

On Sunday, March 16, 1997, Lamb 
strolled out of the IMU, scaled two fences 
unnoticed by nearby tower guards, and 
walked away from the maximum secu- 
rity prison. He was captured a few short 
hours later. 

“You look a lot like a guy we’re look- 
ing for,” Walla Walla police officer said 
to Lamb who was hitchhiking on a high- 
way on-ramp near downtown Walla 
Walla. 

"You got me.” Lamb replied, then 
turned and place his hands behind his 
back, according to published news ac- 
counts. 

Although Lamb failed to make good 
his getaway, he did manage to seriously 
embarrass prison officials who were left 
to answer questions about how a pris- 
oner managed to escape from 
Washington’s most secure facility, the 
same unit that houses the state’s death 
row prisoners. 

“It is kind of like a wake-up call,” 
said WSP warden Tana Wood, “a pretty 
serious one, but nevertheless a wake-up 
call. It is time for us to look at a lot of 
stuff.” 

According to information published 
by the Associated press and Washington 
newspapers, Lamb managed to smuggle 
a 4- to 5-inch piece of hacksaw blade into 
his IMU cell. With the blade. Lamb was 
able to cut a hole in the plastic cover of 
the light fixture on a wall just below the 
ceiling of his single-bed cell. Then he 
swung the hinged light fixture back and 
sawed through the bars behind the fix- 
ture, Tom Rolfs, state director of prisons, 
told reporters. 

Nobody is sure how long it took 
Lamb to finish the job. He concealed 
the work in progress by smearing tooth- 
paste over the glass light cover When 


he finished sawing through the bars. 
Lamb, who is 5 feet 8 inches tall and 
weighs 164 pounds, squeezed through 
the space behind the light fixture and 
made his way into the pipe chase. Again, 
this is according to official DOC state- 
ments to the press. 

Using a heavy steel grate he tore 
loose from the pipe chase, Lamb banged 
on the inside of a service door to the pipe 
chase, breaking the lock. Once through 
that door, said prison officials. Lamb was 
outside of the IMU building. 

Lamb, apparently wearing only 
shorts and shoes, scaled two chain-link 
fences topped with razor wire. A nearby 
tower guard didn’t see a thing. Lamb 
wasn’t missed until the 6:00 a m. Sun- 
day morning count. He was captured that 
afternoon. 

When the $3.7 million, 96-cell unit 
opened in 1984, the director of state 
prisons W.L, "Kip” Kautzky touted the 
IMU building as "state of the art.” 
Shortly thereafter, however, prisoner 
Thomas Freeman forced open the light 
'fixture in his cell, squeezed through the 
opening, and made his way out of the 
building Freeman never made it 
off the prison grounds, and was ap- 
parently not trying to. Freeman’s 
breakout was reportedly nothing but 
a stunt; he wanted to prove there never 
has been a prison that a convict couldn’t 
outsmart. 

After Freeman embarrassed 
prison officials with his demonstra- 
tion, prison officials strengthened the 
way the plastic glass cover of the 
cells’ light fixtures were secured. Bars 
were also then installed behind the light 
fixtures to prevent anyone who got past 
the super-strong plastic from going any 
further. 

Lamb proved, though, that there has 
never been a prison a convict — and a 
hacksaw blade — couldn't outsmart. 

"If he hadn’t had the hacksaw 
blade,” said correctional housing unit 
supervisor Ron Jenson, "he wouldn’t 
have gotten out.” ■ 

Sources: Seattle Post-Intelligencer . 

Seattle Times . Associated Press 
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Judge Rules Texas Prisoner’s Death a Result of Excessive Force 


O n January 27, 1997, a guard at 
the French Robertson Unit in 
Abilene, TX, showed up to search Gary 
Lee Crenshaw’s cell. Crenshaw, 31, 
serving a 45-year sentence for posses- 
sion with intent to deliver cocaine, 
returned from the shower and reportedly 
“became irate” when he saw his cell be- 
ing tossed. 

The guard, Mike Helm, claims 
Crenshaw took a swing at him. Another 
guard, Bradley Johnson, then joined 
Helm in “restraining” Crenshaw. After 
cuffing and shackling Crenshaw, the two 
guards asked if he was “prepared to co- 
operate.” They received no response. 
Crenshaw was unconscious and had 
stopped breathing. He was taken to the 
infirmary where attempts at CPR were 
unsuccessful. He was later pronounced 
dead at a local hospital. 

Warden R.H. Drewry told reporters 
that there was no indication of wrong- 
doing. The warden said he interviewed 
several prisoners and guards who wit- 
nessed the incident, "and there’s nothing 
in there that should cause us any con- 
cern.” TDCJ spin doctor, Larry Todd, 
told reporters days later that it was pos- 
sible that Crenshaw hit his head on the 
ground when the guards took him down. 
“That’s one of the things the autopsy will 
be looking for," Todd told reporters. 

The autopsy report, however, indi- 
cates that Crenshaw was handcuffed in 
"a possible hog-tie position,” and was 
asphyxiated by the restraint guards used 
to tie him with. 

On March 21, Taylor County Jus- 
tice of the Peace Samuel Matta ruled that 
the death was a result of "excessive 
force.” The ruling opened the possibil- 
ity' of criminal charges against Helm and 
Johnson. “Possible charges are, among 
others, justifiable homicide, negligent 
homicide and manslaughter.” the judge 
said. Todd, the TDCJ PR flack, then 
informed local reporters that the TDCJ 
internal affairs investigation didn’t sub- 
stantiate that excessive force was used, 
but instead found the evidence was “in- 
conclusive ” 

The two guards remained on duty, 
even after the judge made his ruling. 
“There’s no reason to take them off 
duty.” Todd said. "Our administrative 
investigation did not reflect any difficul- 
ties with excessive force.” 

Prison Legal News 


There is a possibility that a county 
grand jury will examine the case, but it 
remains doubtful that any indictments 
will be returned. As PIN reported in 
November and December, 1996, a local 
grand jury refused to indict another 
French Robertson guard, Neal Harms, for 
shooting unarmed prisoner Daniel 
Miguel Avellaneda between the eyes dur- 
ing an alleged “escape,” even though 
numerous witness (all prisoners) reported 
that Avellaneda was standing still with 
his arms raised in surrender. That grand 
jury was comprised local citizens from 
Anson, TX whose populace is dwarfed 
by the nearby prison’s population of 
2,800. That grand jury declined to hear 
testimony from any of the prisoners who 
witnessed the Avellaneda shooting. 

Todd said that no contraband was 
found in Crenshaw’s cell and there is no 
indication why he would become bellig- 
erent with guards during a routine search. 
The standard prison spokesman prattle. 

The official version usually remains 
unchallenged. In this case, however, two 
prisoners who witnessed the killing 
braved retaliation and independently sent 
written accounts to The Dallas Morning 
News. One witness remains at the French 
Robertson Unit and requested anonym- 
ity. The other, Kevin Mitchell, was 
transferred to a prison near Huntsville 
after Crenshaw’s death. 

Mitchell said Crenshaw started hav- 
ing problems with Helm last September. 
Mitchell said he was about ten feet away 
when Helm approached Gary Crenshaw. 
The two witnesses gave the following 
account: "Helm came over to him and 
said, 'What are you looking at?’ and Gary 
said 'I’m just trying to see how y’all are 
trashing out the cell,'” said Mitchell. 

Helm told Crenshaw to move away 
and he did so. but slowly. Helm pushed 
Crenshaw along , grabbed his neck, and 
Crenshaw pulled away. Helm told 
Crenshaw to “get your [expletive) over 
there by the shower.” 

Crenshaw cursed at the guard and 
was ordered to face the wall and put his 
hands up. Crenshaw keep turning his 
head to see Helm. “Gary said, ‘I’m go- 
ing to look at you because you just got 
through trying to choke me,”’ Mitchell 
said. 

At this point. Mitchell and the other 
witness said. Helm turned and struck 


Crenshaw in the head. Helm and the 
other guard, Johnson, forced Crenshaw 
to the ground. Helm put a knee in 
Crenshaw's back while raising his shack- 
led arms up high, arching Crenshaw’s 
body. Meanwhile Johnson straddled 
Crenshaws' legs and delivered numer- 
ous kidney punches. 

“He hollered out, and these were his 
last words: ‘Y’all don’t have to do me 
like this.’ His eyes rolled up in the back 
of his head, and the blood came from 
his nose and mouth.” Mitchell said. 

Days after Crenshaw’s death, the 
French Robertson Unit was locked down 
after a violent uprising. According to 
press accounts, a wild melee kicked off 
Tier about 30 prisoners overpowered 
guards in the same unit where Crenshaw 
was killed. The uprising was crushed 
by other guards who lobbed CS gas into 
the melee. Seven guards were treated at 
a local hospital for facial cuts and abra- 
sions. There were no reports of injured 
prisoners: 

Warden Drewry told reporters that 
the prisoners may have simply been look- 
ing for a reason to be rowdy. He later 
added, however, that guards reported 
hearing prisoners “bragging” that the 
uprising was in retaliation for 
Crenshaw’s death. 

According to TDCJ statistics. 
Crenshaw is the first French Robertson 
prisoner to die in 1997. Nine prisoners 
died there in 1996: Avellaneda, who was 
shot between the eyes; three recorded as 
suicides; and five by “natural causes” 
[however, Drewry told reporters that 
Crenshaw’s death "would really appear 
to be natural causes brought on bv a trau- 
matic incident”]: ' In 1995 three French 
Robertson prisoners died from "natural 
causes” and two others were rilled sui- 
cides. 

On April 17, the Ab'ilerie Reporter- 
News announced that Drewry received a 
promotion to a TDCJ administrative 
post, a new statewide position as “secu- 
rity auditor.” Drewry described his new 
job to reporters. “It’s just a sharing of 
information kind of deal,” Drewry said. 
“If something needs correcting. I’ll make 
sure it is.” ■ 

Sources: Dallas Morning News. 

Palestine Herald-Press, 
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Death Blossoms 

Review by Mark Cook 

Mumia Abu Jamal’s Death Blos- 
soms walks the reader through a hallway 
of mirrors reflecting the thoughts of a 
prisoner of conscience contending with 
the oppressive diversion of a death sen- 
tence. Death Blossoms evades the State's 
attempt to silence him. In an effort to 
silence him the State served hint with a 
w rite-up, a misconduct report, for engag- 
ing in a business by writing and having 
published his former book. Live from 
Death Row. The State does not take criti- 
cism of its fallibility well. His first order 
of business, no pun intended, in Death 
Blossoms is to point out, "the writer who 
is endorsed by the State is the writer who 
says what everyone wants to hear." He 
tells his readers that he will keep "right 
on writing. You keep right on reading!” 

One cannot find much credibility in 
a prisoner on death row condemning the 
death penalty but Mumia’s perspective 
appears to hit the nail right on the head 
given the "get tough on crime" theme of 
contemporary politicians. Mumia says 
"the death penalty is a creation of the 
State, and politicians justify it by using 
it as a stepping stone to a higher politi- 
cal office." The originality of his further 
argument fades as he relies on much re- 
peated observations that the death 
penalty is imposed overwhelmingly on 
the most vulnerable in the economy, the 
poor, most of whom cannot afford the 
resources to develop tin adequate defense 
to compete with the unlimited resources 
of criminal prosecutors. He observes it 
is no wonder minority prisoners are the 
majority on death row. being the major- 
ity per capita among the poor 

The death row prisoner stereotype 
preoccupied with religion is disturbed by 
Mumia’s critical reflections. Muinia's 
observations of the effect of organized 
and disorganized religion on himself 
and. more particularly, as it relates to the 
African-American community domi- 
nates the majority of his thoughts. The 
reader will find his reality check on reli- 
gion informative to the point it will be 
useful in understanding the good, the bad 
and the ugly of religious traditions. In 


his search for religion he found his 
mother ’s Bible w hacking, fire and brim- 
stone Baptist church too unintelligible 
for him, his father’s Episcopalian cold, 
empty church was not enough. The 
Synagogue Yiddish requirements were 
a barrier, the Catholic church was far too 
racist and the nationalism of the Mus- 
lim Mosque proved to be no more than a 
Baptist church in a bow-tie. Mumia fi- 
nally settled with the religion of John 
Africa’s MOVE movement, love all life, 
protect life, move in harmony with life. 
Mumia’s search for religion was more 
like shopping for a suit of clothes. He 
finally finds one that fits. But if there is 
any message in his long monologue on 
religion it is that one religion does not 
fit all. 

Mumia’s dialogue with Allen 
Hougland at the conclusion of the book 
allows the reader to view a more com- 
posite picture of the author’s political and 
social character. It does not focus on a 
plea to save Mumia from the death pen- 
alty but reveals the social and political 
character of a person who was sincerely 
motivated toward contributing to pro- 
gressive social change while in parallel 
he sought and continues to seek spiri- 
tual peace with all the world, man and 
beast 

Death Blossoms is a book that 
should be read by those seeing contra- 
dictions in the social fabric, the state and 
organized religion by those seeking an- 
swers to their own troubling thoughts. 

To order send $12.00 to: Plough 
Publishing House, Rd 2, Box 446 
Farmington. PA 15437. 1-800-521-8011. 


In Defense of Mumia 

Review by Daniel Burton-Rose 
This work, edited by S.E. Anderson 
and Tony Medina, is a powerful compi- 
lation of graphic art, prose, and poetry 
inspired by political prisoner Mumia 
Abu-Jamal’s struggle for freedom from 
PA’s death row. the 1985 bombing of the 
radical MOVE organization by the city 
of Philadelphia, and the events and larger 
social structure which have placed 
Mumia in "the Shadow' of Death" and 
have killed or imprisoned so many of his 


fellow revolutionaries. It includes works 
by such powerful liberation fighters as 
Assata Shakur, Standing Deer, Leonard 
Peltier, Sufiya Bukhari. Susan 
Rosenberg, Ngugi Wa Thiong’o, Will- 
iam Kunstler, and Mumia himself, as 
well as more mainstream Progressives 
such as Katha Pollitt, Allen Ginsberg. 
Margarett Randall, and Manning 
Marble. The most central and pressing 
cry of this book is that we need Mumia 
among us, free and alive, and working 
for the betterment of us all The moral 
is, in the words of Michael Parentti: "If 
we are to vent our riotous anger, let it be 
before they try to murder Mumia Abu- 
Jamal, not after.” 364 pages. ISBN 
0-86316-099. $14 (all royalties go to 
the Mumia Abu-Jamal Legal Defense 
Fund). Writers and Readers Publish- 
ing, Inc. 1996. Available from: Left 
Bank Dist., 1404 18th Ave., Seattle 
WA 98122. 

Prisoners of Colonialism: 
The Struggle for Justice in 
Puerto Rico 

Review by Daniel Burton-Rose 

This work by Ronald Fernandez pro- 
vides a history of Puerto Rico’s efforts to 
free itself from the imperial rule of the 
United States, from the time it was “won" 
from the Spanish in 1 898 to the present 
state of affairs. It concentrates on the 
four generations of POWs confined 
in U.S. federal prisons for their ac- 
tions to free their homeland, and 
provides a very personal account of 
how each generation of freedom 
fighters inspired and energized the 
next. Though the book has many rough 
edges and is poorly organized, it has 
much to offer for anyone interested in 
anti-imperialist struggle and the con- 
tinued efforts of Puerto Rican 
Nationals to regain control of their 
own land and culture. 377 pages. 
ISBN 1-56751-028-0. $14.95. Com- 
mon Courage Press. 1994. Available 
from: Left Bank Dist., 1404 18th Ave., 
Seattle WA 98122. 
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Suit Seeks to Expose BOP ‘Suicide’ Cover-up 


A former US. Congressman and 
lis organization are offering a 
$ 10,000 reward in the death of Kenneth 
Michael Trentadue. Congressman 
George Hansen says the U.S. Citizens 
Human Rights Commission is offering 
the money for the identification, indict- 
ment and conviction of the people 
responsible for Trentadue ’s death. 

One fact is not in dispute. Kenneth 
Michael Trentadue died at the Federal 
Transfer Center (FTC), operated by the 
Federal Bureau of Prisons (BOP), in 
Oklahoma City, Oklahoma, during the 
evening of August 20, or the early morn- 
ing hours of August 21, 1995. How he 
died is the question that won’t go away. 
Perhaps the BOP and Department of 
Justice hoped Kenneth’s death wouldn’t 
arouse any suspicion or garner much 
scrutiny. Maybe they thought the inci- 
dent would fade away and be forgotten. 
If that's what they believed, they were 
w rong. Dead wrong. 

Kenneth’s family didn’t believe the 
BOP's claim that Kenneth committed 
suicide. They refused the BOP’s re- 
peated offers to cremate the body. They 
contacted the media, hired investigators, 
got Amnesty International involved, 
wrote letters to politicians, filed Free- 
dom of Information Act requests. They 
demanded justice. They didn’t give up. 
And on May 22, 1997, they filed suit in 
federal court. 

It took a year of struggle on the 
family's part before the story broke na- 
tionally in the September 1996 issue of 
GO Magazine. A federal grand jury was 
convened [which, as we go to press has 
not released its findings]. On April 11. 
1997. Dateline NBC aired a critical ex- 
amination into the suspicious nature of 
Kenneth's death. 

Two and a half weeks later, Janet 
Reno sat before the Senate Judiciary 
Committee Senator Orrin Hatch grilled 
Reno, citing a litany of suspicious ac- 
tions by the BOP and DOJ. Hatch said 
he was afraid Reno was not taking the 
case seriously and the FBI, BOP, and 
DOJ — all under Reno’s supervision — 
were not diligently pursuing the inves- 
tigation. 

"1 think this matter deserves to be 
brought to a fruitful conclusion,” Hatch 
told Reno. "And it’s apparent to me that 
-that not only are these facts suspicious. 
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but it looks as though somebody in the 
Bureau of Prisons or somebody having 
relationships with the Bureau of Prisons 
murdered the man.” 

Reno wouldn’t comment on the facts 
of the case but assured Hatch the DOJ 
would “do everything we can to see that 
the matter is vigorously pursued.” 

But who are the pursuers and the 
pursued? It would appear that the only 
ones “vigorously pursuing” the investi- 
gation are Kenneth’s family and their 
supporters. In this instance, Reno and 
those under her in the federal justice bu- 
reaucracy are the ones on the run. 

“They can’t do a good investiga- 
tion,” Kenneth’s brother, Jesse 
Trentadue, told PLN after the Hatch hear- 
ings. “I don’t see how they can get out 
of it. Personally, I think they’re afraid 
now — the higher ups are.” 

The suit filed by the family names 
as defendants: "The United States of 
America, U.S. Dept, of Justice, Federal 
Bureau of Prisons, FBI, Kathleen M. 
Hawk, Wallace H. Cheney, Charles 
Turnbo, Michael D. Hood. Robert Guzik, 
Thomas R. Kindt, Marie J. Carter, Ken- 
neth Freeman, Stuart Lee, Rodney De 
Champlain, Bryan Donnelly, Carlos 
Mier. John Does 1-10 and Jane Does 1-4. 

Freeman. Lee, De Champlain, and 
Donnelly are BOP guards who worked 
at the FTC, and Mier was an FTC 
physician’s assistant there the night Ken- 
neth Trentadue died. “We think we know 
who most of the John [and Jane] Does 
are,” Jesse Trentadue told PLN. "Fve 
heard from enough prisoners who were 
there [at the FTC | to know w hich guards 
are the ‘cowboy’ types. So far, though, 
we haven't been able to force the BOP to 
release the names of the guards who 
worked the shift when my brother was 
killed.” 

A number of factual allegations are 
raised in the suit, including: 

♦ On the morning of August 21, 
1995, an investigator from the Oklahoma 
State Medical Examiner s Office arrived 
at the FTC and demanded to inspect the 
cell in which Kenneth Trentadue died 
That investigator, however, was turned 
away by BOP agents. 

♦ On the afternoon of August 2 1 . 
1995, the defendants cleaned and "sani- 
tized” the cell where Kenneth Trentadue 
died, in direct contravention of both BOP 
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policy requiring that evidence at the 
scene of a suspected prisoner suicide be 
preserved "with the same level of pro- 
tection as any crime scene..." and 
Oklahoma state law that the scene of a 
death “shall not be disturbed until au- 
thorized by the Chief Medical 
Examiner...” 

♦ On the morning of August 21. 
1995. the FBI took possession of Ken- 
neth Trentadue s clothing and other 
evidence which was supposed to undergo 
DNA analysis. An FBI agent, however, 
threw that evidence in the trunk of an 
automobile where it remained for ap- 
proximately three weeks until its value 
for DNA analysis was lost or destroyed 

♦ Numerous photographs and a 
videotape were made of Kenneth 
Trentadue ’s body and the cell in which 
he supposedly died on the morning of 
August 21, 1995. This photographic 
evidence, how-ever. was thereafter de- 
stroyed by the individual defendants. 

♦ The FTC has surveillance cam- 
eras showing the entrance to the SHU 
where Kenneth Trentadue supposedly 
died. The tapes from these surveillance 
cameras taken on the morning of Au- 
gust 21. 1995 were destroyed 

♦ Witnesses of Trentadue ’s death, 
including BOP guards, were ordered bv 
the individual defendants to be dispersed 
and sent to other institutions. Likewise, 
prisoners with information about the 
death of Kenneth Trentadue have been 
and still are being threatened, harassed, 
and intimidated into silence by orders 
from the individual defendants. 

The plaintiffs contend that "within 
the South Central Region of the BOP. 
the U.S. Dept, of Justice. BOP. and/or 
FBI has an invidious and discriminatory 
custom, practice or policy of protecting 
employees and/or guards who have in- 
tentionally beaten and/or otherwise 
violated the civil rights of- inmates ” 

PLN readers who can provide infor- 
mation about a pattern of BOP brutality 
in the South Central Region (federal pris- 
ons in Oklahoma and Texas) are 
encouraged to contact the plaintiffs' at- 
torney: Charles P. Sampson. Esq : Suittcr 
Axland. 175 South West Temple. Suite 
700: Salt Lake City, UT 84101-1480. 

PLN w ill keep our readers posted 
on the progress and outcome of this 
suit. ■ 
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Jury Trial May Require Plaintiffs’ Presence 


T he court of appeals for the fifth 
circuit held that a district court 
erred in not allowing two pro se pris- 
oner litigants to be present when their 
case went to a jury trial. The court also 
found error in the manner in which the 
trial was conducted. [Editors’ Note: Any- 
one interested in the obstacles facing 
prisoner litigants should read this case. 
This is the first time PLN has heard of a 
case where a jury trial was held, the pris- 
oners were pro se and not allowed to 
attend while the prison official defen- 
dants are represented by counsel and did 
attend. | 

Two Louisiana state prisoners be- 
came ill. along with half the Louisiana 
State Penitentiary, due to food poison- 
ing. They were treated by medical staff 
and excused from work that day. The 
next day they were still sick from the food 
poisoning but were ordered to work any- 
way When they refused to work they 
were placed in segregation. Another 
medical exam found they were indeed 
ill. Prison officials then fabricated a 
claim that the prisoners were inciting a 
work stoppage. They were infracted, 
found guilty at a disciplinary' hearing and 
sentenced to punitive segregation. The 
prisoners filed suit and the case went to 
trial before a jury entirely on deposition 
testimony. The prisoners were not al- 
lowed to attend the "trial” nor did they 
have counsel to represent them. Not sur- 
prisingly. the jury ruled in favor of the 
defendants on all counts. 

While the appeals court reversed on 
sev eral issues it did not go so far as to 
say that this ty pe of proceeding (barring 
pro se litigants from jury trials) was per 
se forbidden The court began by noting 
that there is a constitutional right to a 
fair trial in a civil case and this right 
applies to prisoner litigants. 

District courts can compel the pres- 
ence and testimony of prisoners by 
issuing a writ of habeas corpus ad 
testificandum. "Although a prisoner has 
no constitutional right to be present, or 
to testify, at his own civil trial, the dis- 
trict court may not summarily exclude a 
prisoner plaintiff from the trial of his 
civil rights suit.” The court cites factors 
district courts should consider when ail- 
ing on prisoners’ motions to appear at 
trial These factors include whether the 


prisoner’s presence will aid resolution of 
the case, any security risks and expenses 
involved, and whether the case can be 
stayed until the prisoner’s release with- 
out causing prejudice to the cause of 
action. See: Ballard v. Spradlev, 557 
F.2d 476 (5th Cir. 1 977); Stone v. Morris. 
546 F.2d 730 (7th Cir. 1976) and Carter 
v. Hutto, 781 F.2d 1028 (4th Cir. 1986). 

The court held that applying those 
factors to this case, the lower court erred 
because the prisoners’ case rested on 
their credibility over the prison officials' . 
The need to make credibility assessments 
is an important consideration to be 
weighed against expense and safety con- 
cerns. "The district court’s failure to 
weigh this consideration against the 
practical concerns of safety and expense 
was error.” The court noted that because 
there is no right to attend trials, unless 
the trial itself was fundamentally unfair, 
the appeals court will not reverse for a 
new trial based solely on the plaintiffs’ 
exclusion. 

The trial in this case was conducted 
solely on deposition testimony. The par- 
ties stipulated that the defendants would 
introduce the deposition of a doctor who 
would testily that the prisoners were in- 
deed sick. At trial the defense rested 
without putting the doctor’s deposition 
into evidence. Since the plaintiffs weren’t 
present in court they couldn’t object. The 
appeals court held that it was error for 
the district court to allow the defendants 
to rest without presenting the doctor’s 
deposition or introducing the plaintiffs’ 
medical records into evidence. 

The trial court also erred when it 
allowed one of the prison official defen- 
dants. instead of a court reporter, to read 
his deposition to the jury'. The court held 
this gave the defendants an unfair ad- 
vantage. especially since credibility was 
a prime issue. Since the plaintiffs 
weren’t present to object, the district 
court did not consider the propriety of 
its decision. 

The appeals court instructed the 
lower court, on remand, to consider 
whether the plaintiffs should be allowed 
to attend their trial. It carefully noted 
"We do not hold or express any opinion 
as to whether [the plaintiffs] ... must be 
present at the retrial of their claims.” 


In a concurring opinion Judge 
Parker noted that no circuit cases have 
addressed the right of litigants, under the 
seventh amendment, to be present at jury' 
trials Judge Parker questioned w hether 
trials can be fair when one party is to- 
tally excluded from the immensely 
important task of jury selection. He 
noted "a serious argument can be made 
that fundamental fairness may be lack- 
ing. The court did not acknowledge 
circuit cases that have held that it is per 
se error to force a pro se prisoner to go 
to a jury trial. S qq: Latiolais v. Whitley, 
93 F.3d 205 (5th Cir. 1996) ■ 

Hygiene and Retaliation 
Claims Require Trial 

T he court of appeals for the tenth 
circuit held that a prisoner’s re- 
taliation claim and claim that he had 
been denied hygiene items required a 
trial. The court affirmed dismissal of 
claims regarding inadequate law library 
access and his placement in administra- 
tive segregation (ad seg). Donald 
Penrod, a Colorado state prisoner, filed 
suit after he was placed in ad seg because 
he was not employed within the prison 
or programming. Penrod contended the 
provision of five hours a week law li- 
brary access was inadequate and that he 
was retaliated against for suing prison 
officials. He also claimed that he was 
denied toothpaste and razors for several 
months, which caused his gums to re- 
cede and bleed. The district court 
granted the defendants summary judg- 
ment on all counts and dismissed the 
case 

The court of appeals affirmed in 
part, reversed in part and remanded. The 
court affirmed dismissal of the law li- 
brary claim under Lewis v. Casey , 116 
S.Ct. 2174 (1996) because Penrod only 
claimed the limited law library access left 
him with nothing to read and caused him 
"mental deterioration, anxiety and deep 
depression." [All of which could be re- 
lieved by a subscription to PLN. J To state 
a court access claim under Lewis, plain- 
tiffs must allege that library restrictions 
hindered efforts to pursue a non frivo- 
lous legal claim The court held that in 
light of security problems at the prison. 
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the law library restrictions were con- 
stitutional since Penrod had not 
claimed any legal actions had been 
hindered 

The court affirmed dismissal of 
Penrod's equal protection claim of be- 
ing placed in ad seg because there was 
no allegation that he was a member of a 
constitutionally protected class or 
that he was denied a fundamental 
right. The court affirmed dismissal 
of Penrod 's claim that he was placed 
in ad seg without a hearing because 
Colorado prisoners have no liberty in- 
terest in being free from segregation. 
See: Sandin v. Connor , 115 S.Ct. 2293 
(1995). 


The district court reversed dismissal 
of Penrod’s retaliation claims. The dis- 
trict court held the defendants were 
entitled to qualified immunity because 
Penrod had failed to specify the param- 
eters of the constitutional right he 
asserted. The appeals court noted 
prisoners have a well established 
right of access to the courts and that 
prison officials cannot harass or re- 
taliate against prisoners who exercise 
that right. The court remanded the 
claims for further proceedings because 
Penrod made specific allegations con- 
cerning his retaliation claims, which 
the defendants did not dispute. This 
case well illustrates the importance of 


conducting legal research before filing 
suit in order to know what facts are rel- 
evant and need to be included in the 
complaint. 

The appeals court also reversed dis- 
missal of Penrod’s claim that the denial 
of hygiene items violated his eighth 
amendment rights He specifically 
claimed he w ; as denied toothpaste and 
razors, causing his gums to recede and 
bleed. The court held that Penrod had 
raised a genuine issue of material fact as 
to whether the denial of hygiene items 
caused him serious harm by failing to 
satisfy his basic hygienic needs See: 
Penrod v. Zavaras, 94 F.3d 1399 (10th 
Cir. 1996). ■ 


Lucasville Uprising: $4.1 Million Settlement 


I n January. 1997, a settlement was 
filed in federal court in the three- 
year-old class action based on injuries 
stemming from the 1993 Easter Day 
uprising and 1 1 -day siege at the South- 
ern Ohio Correctional Facility (SOCF) 
at Lucasville. OH The settlement es- 
tablishes a $4 . 1 million fund to pay 
prisoner damage claims, fees and ex- 
penses. 

Attorney Alphonse Gerhardstei'n, 
counsel for the prisoner plaintiffs, said 
it is the largest settlement fund ever es- 
tablished in a prison riot. The uprising 
was also the most aggressively pros- 
ecuted prison rebellion in U S. history; 
the state obtained 48 criminal convic- 
tions against prisoners charged with 
leading or participating in the uprising. 
Nine prisoners and one guard were killed 
in the 1 1-day siege. 

The plaintiff class consists of "all 
inmates, living or deceased, w'ho meet 
all of the following criteria: (1) the in- 
mate has been incarcerated at the 
Southern Ohio Correctional Facility 
(SOCF) on or since April 11. 1993; (2) 
the inmate has been classified as a gen- 
eral population inmate during some or 
all of that time penod. " Those convicted 
of a felony committed during the April 
11-22. 1 993 rebellion are excluded from 
the class. Attorney fees and expenses, 
which Gcrhardstein said will not exceed 
$1.7 million, will be paid from the $4. 1 
million settlement fund. Claims w ill for 
the most part be limited to the families 
of the nine prisoners who w'ere killed in 
the uprising, the 50-100 prisoners who 


were physically injured, and the 670 pris- 
oners who lost property during or as a 
consequence of the rebellion. A claims 
administrator will be appointed by the 
court to review each case. 

The family of slain guard Robert 
Vallandingham, in a separate court ac- 
tion, obtained an $850,000 settlement 
from the state. The state has also spent 
an additional $34 million in riot-related 
expenses. 

Prior to the uprising, the prison was 
severely overcrowded, with forced 
double-celling of prisoners of different 
races; and the prison was conducting 
mandatory blood tests that some prison- 
ers asserted involved an abridgment of 
their religious rights. Tensions at the 
prison w'ere taut, and it is widely believed 
by SOCF prisoners that those tensions 
were purposefully orchestrated by the 
warden to instigate the uprising. 

An editorial in the January 30. 1997 
edition of the Columbus Dispatch was 
critical of the settlement. "Prisons always 
have been and always will be imperfectly 
run. .. It is a shame that taxpayers arc 
being stuck with this settlement.” 

Deputy attorney general Mark 
Weaver, however, said the state was 
pleased with the outcome because it will 
avert costly trials. "Prisoners have civil 
rights and they have the right to be free 
from harm. " Weaver told reporters. 
"This settlement allows the state to settle 
the last chapter of the Lucasville riot. ” ■ 

Sources: Columbus Dispatch, Cleve- 
land Plain Dealer. Court Documents. 


In addition to the monetary' terms, 
the settlement includes an agreement 
on eleven separate issues that serve to 
“maintain or improve the qualify’ of in- 
mate life.” Those include: 

1) single celling of maximum se- 
curity prisoners; 

2) modifying the prison ’s classi- 
fication system; 

3) transferring lower security 
prisoners out of SOCF; 

4) upgrading programming at 
SOCF if the prison starts serving lower 
security prisoners; 

5) addressing parole problems 
for prisoners who were victims of the 
riot; 

6) piloting a program for hear- 
ing alleged rule violations; 

7) provide mental health assess- 
ments and treatment for class members 
with possible emotional/mental health 
needs, including post traumatic stress 
disorder; 

8) seek ways to improve racial 
and cultural relations within the Ohio 
prisons; 

9) securing at least 40 hours of 
out-of-cell time per week for SOCF 
prisoners 

10) instituting new state-wide di- 
rectives on prisoners ' religious 
practices; and 

11) study the institutional adjust- 
ment of prisoners serving long 
sentences. 
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Plight of Undertrial Prisoners in India 

by Sankar Sen 


In India there are 85 central pris- 
ons, 252 district prisons, 14 women’s 
prisons, and about 547 sub-jails. The 
exact number of prisoners in the coun- 
try is not known. At the end of 1993, 
according to one estimate, there were 
about 200.000 prisoners throughout In- 
dia. Of that number, about 137,838 (or 
68 percent) were "under-trials” [the name 
for pre-trial detainees in India |. The All 
India Committee on Jail Reforms (bet- 
ter known as the Mulla Committee) 
noted in a recent report that the major- 
ity of undertrial prisoners are people 
from poorer and underprivileged sections 
of Indian society with rural and agricul- 
tural backgrounds. 

In India the administration of pris- 
ons is governed by the Prison Act of 
1894. The Act is old and many of its 
provisions are outdated. Section 27 of 
this Act provides that unconvicted pris- 
oners are to be kept apart from the 
criminal prisoners. Many jail manuals 
also provide for strict segregation of 
undertrials from convicted prisoners. 
The Orissa jail manual, for example, 
even provides that undertrial prisoners 
with previous conv ictions should be kept 
apart from those undergoing trial for the 
first time, and juvenile undertrial pris- 
oners should be separated from adult 
undertrial prisoners. 

But these rules are more often 
breached In most of the States or Union 
Territories, there are no separate build- 
ings for keeping undertnal prisoners and 
so they are confined for long periods in 
the same prison building with the con- 
victed prisoners. Segregation of the 
undertrial prisoners in separate wards of 
the same building is also far from being 
effected. In some prisons there are sepa- 
rate wards for undertrial prisoners, but 
essential facilities and services like 
kitchen and hospitals are common. It is 
thus difficult to maintain segregation 
between undertrial and conv icted pris- 
oners. 

Lodging undertrial prisoners with 
the convicted ones leads to what is called 
"contamination of crime.” Many inex- 
perienced young men come into constant 
touch with hardened prisoners and be- 
come coarsened and spoiled. It is know n 


that many of the gangsters recruit mem- 
bers of their criminal gangs from among 
these borderline, yet redeemable offend- 
ers. 

In many jails in India undertrial 
prisoners are placed in charge of con- 
vict officers. Rule 441 of U P. Prison 
Manual provides that convict officers 
shall be on duty' in the undertrial wards. 
This rule not only militates against Sec- 
tion 27 of the Indian Prison Act of 1894, 
but is contrary to the basic principals of 
sound prison management. Constant 
movement of undertrial prisoners in and 
out of prisons creates problems. Nar- 
cotics and other contraband are 
sometimes smuggled into the prisons 
through them, and they are also carriers 
of contagious diseases. 

The number of non-criminal and 
lunatic undertrial prisoners is astound- 
ingly high in some of the jails. Other 
categories of unconvicted prisoners in- 
clude remand prisoners who have not 
been served with charge-sheets to enable 
commencement of trial; persons under 
protective custody such as stray children 
and victims of rape; and persons con- 
fined under preventative sections of the 
Code of Criminal Procedure (CrPC Sec- 
tions 107, 109 and 110). The Mulla 
Committee in its report observed that 
preventative sections of the CrPC should 
be review'ed and amended to restrict their 
use only in genuine cases, and the prac- 
tice of using these sections to swell up 
police apprehension figures needs to be 
eliminated. 

The National Human Rights Com- 
mission has received complaints from 
prisoners from many jails that they are 
not produced before the courts on the 
dates of their hearing because of non- 
availability of police escorts. The police 
authorities counter that since no staff 
have been sanctioned and specifically 
earmarked for prisoner escort duties, they 
find it difficult to spare police escorts. 
Provision of separate police staff for es- 
corting prisoners to courts and hospitals 
needs to be undertaken. 

A senior law-enforcement official. 
G.C. Singhvi. offered what for India is a 
bold suggestion: there should be a judi- 
cial lock-up in each place where a 


criminal court functions and all such ju- 
dicial lock-ups should be placed under 
the administrative and operational con- 
trol of the State High Courts. This 
innovative suggestion would enable the 
undertrials to avoid the stigma of being 
imprisoned with convicted prisoners, and 
deserves careful consideration 

Over Crowding 

Because of the overwhelming pres- 
ence of large numbers of undertrial 
prisoners, most of the jails in India are 
crowded to suffocation. In Tihar the de- 
clared capacity is 2.487 prisoners, while 
the average daily jail population is over 
8.000. During a surprise visit to Meerut 
jail, it was found that 3.000 prisoners 
were packed into a facility designed for 
650 — 80 percent of them were 
undertrials. The situation is much the 
same in other jails in India. The over- 
crowded prisons lack the space, facilities 
and resources to provide prisoners with 
normal work, training and educational 
opportunities. 

: The main reason for the astonish- 

$ 

ingly large number of undertrial 
prisoners languishing in Indian jails is 
an inordinate delay in trial and disposal 
of cases. In various jails there are a large 
number of undertrial prisoners rotting for 
more than five to six years because cases 
against them are dragging on intermi- 
nably in law courts. Even many who 
have been granted bails by the courts arc 
not released because they are too poor to 
arrange for sureties. 

Recently in a writ petition (No. 559 
of 1994 - R.D. Upadhaya v. State of 
Andhra Pradesh) the Supreme Court or- 
dered speedy trial of cases of about 1,930 
undertrial prisoners w ho had been in the 
Tihar jail for periods ranging from 3 
years to 1 1 years. In respect to 880 mur- 
der cases, the Supreme Court ordered the 
Delhi High Court to designate ten addi- 
tional District Judges to take up the trial 
of these cases. The Court ordered that 
in respect to cases regarding attempted 
murder which are pending for more than 
two years, the undertrials should be re- 
leased on bail to the satisfaction of the 
courts. Bail should also be granted forth- 
with in respect to other cases like theft. 
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cheating, counterfeiting, etc. If the 
undertrial prisoners are unable to pro- 
vide sureties, the trial court may consider 
releasing them on bail by obtaining per- 
sonal bonds. The Supreme Court also 
directed that it is not necessary for 
undertrial prisoners to move applications 
for bail The lower courts, on the au- 
thority of the Supreme Court, may now 
grant them bails. This is a bold and in- 
novative judgment. 

In another far-reaching judgment, 
the Supreme Court has recently ordered 
the courts to release on bails all accused 
persons whose trials are pending for one 
year or more for offenses attracting im- 
prisonment up to seven years and who 
have already spent 6 months to a year in 
jails. Cases which are pending for more 
than a year where legal punishment is 
below one year would be closed and the 
accused would be acquitted by a court 
order. The Court declared that it will 
not allow criminal prosecutions in 
India to operate as “engines of oppres- 
sion.” This judgment, it is hoped, will 
usher in a new dawn for thousands of 
undertrial prisoners. 

Voting Rights 
of Undertrial Prisoners 

Recently the question of the voting 
rights of undertrial prisoners was raised 
and agi tated in the courts. Section 62(5) 
of the Representation of People Act 
(RPA) of 1995 provides that “no person 
shall vote in any election if he is con- 
fined in any prison, whether under a 
sentence of imprisonment, transporta- 
tion or otherwise.” A writ petition was 
filed against this provision, which the 
Supreme Court dismissed. The Court 
ruled that that Section 62(5) of the RPA 
was “reasonable, and in public interest, 
and not arbitrary.” 

The law thus bars all undertrial pris- 
oners who cannot arrange bail, including 
those charged with minor offenses, from 
the right to exercise their franchise. This 
provision of the RPA is discriminatory 
and denies the constitutional rights, nay 
human rights, of a large number of 
undertrial prisoners. It is absolutely 
necessary for the Supreme Court to re- 
view its decision in this regard. ■ 

[Sankar Sen is a member of the. Indian 
National Human Rights Commission 
and a PLN subscriber .] 


News in Brief 

CA: On May 8, 1997, 11 year Sac- ter from Blockbuster claiming the tape 


ramento County deputy district attorney 
Pete Harned was charged in federal court 
with 19 counts of receiving, transport- 
ing and possessing child pornography 
over the Internet. This included felony 
receipt of a CD Rom titled “The Boy 
Lovers.” A search of his home revealed 
dozens of video tapes of child pornogra- 
phy involving boys having sex with adult 
men, as well as cocaine, marijuana and 
methamphetamine. Between 1990 and 
1994 Harned prosecuted sex crimes, from 
1994 until his arrest he prosecuted ho- 
micides. Harned faces less than 5 years 
in prison if convicted. 

FL: In March, 1997, Ft. Myers jail 
prisoner Gregory Williamson walked out 
of jail after his girlfriend faxed a fake 
letter from Pennsylvania’s governor to 
jail officials claiming Williamson had 
been pardoned. The ruse was not dis- 
covered until PA officials arrived to 
extradite Williamson. Williamson was 
arrested a week later when he tried the 
same trick to free his former cellmate. 

GA: On March 17, 1997, Clayton 
county jail prisoners Venteris Hobson. 
Raychel Cosden and Robert Peppers es- 
caped by climbing to the jail roof through 
a plumbing chase. Designed to hold 480 
prisoners, the jail holds more than 1,000 
and is the subject of a class action law- 
suit challenging inhumane conditions of 
confinement. 

IL: U.S. congressman Henry Hyde, 
chair of the House judiciary committee, 
has denied all responsibility' for the 1 990 
collapse of the savings and loan on whose 
board he sat for three years. Hyde re- 
fused to help his 1 1 codefendants pay 
$850,000 to settle the government’s law- 
suit over the bank’s $67 million collapse. 
After the others settled and the suit was 
dismissed, Hyde began fundraising to 
help pay his $70,000 in legal bills in the 
case. Hyde’s defense fund chairman, 
Chicago lawyer Jeremiah Marsh, help- 
fully tells would be donors that "lobbyists 
may not contribute, but their family 
members and employers may." 

KY: On April 14. 1997'. Scott Rose 
filed suit against Blockbuster video after 
he was arrested and jailed for allegedly 
failing to return a video tape he had al- 
ready returned to the store. Rose was 
arrested after he had responded to a lct- 


was overdue and he was told it was a 
“mistake” that had been resolved. The 
video in question was “Ernest Goes to 
Jail.” 

NC: On May 7. 1997. a Winston- 
Salem jury sentenced Thomas Jones to 
life in prison without parole for killing 
two college students and injuring four 
others w'hen he crashed his car into theirs 
while drunk driving. Prosecutors had 
sought the death penalty. 

NJ: On May 1. 1997. 200 prison- 
ers at the Northern State Prison attacked 
guards in the prison dining hall with 
metal food trays and soda cans in socks. 
Fifteen guards were injured The attack 
was described by prison officials as “re- 
taliation for the punishment of another 
prisoner.” 

PA: On April 21. 1997, federal 
judge Stewart Dalzell ordered the imme- 
diate release of Lisa Lambert, finding she 
was the victim of a prosecution con- 
spiracy packed with police perjury, 
evidence fabrication and the suppression 
of exculpatory evidence by Lancaster 
county district attorney John Kenneff. 
Lambert was convicted in 1991. when 
she was 19, of first degree murder in an 
alleged love triangle killing. Judge 
Dalzell found Lambert was actually in- 
nocent of the crime and forw arded his 
ruling to the U.S. prosecutor’s office in 
Philadelphia for investigation. The pros- 
ecution had sought the death penalty in 
the case. 

TX: Houston judge Werner Voigt 
shot and killed Ronnie Tucker, a black 
mentally ill homeless rhan on April 29, 
1997. while Tucker was beating him. 
Tucker had just stolen a briefcase from 
attorney Vidal Ramirez who in turn 
asked Voigt for help. Voigt had twice 
before sentenced Tucker on criminal 
charges in his courtroom and asked 
Tucker to return the briefcase. Tucker 
attacked the 6 1 year old disabled judge, 
breaking his nose, w hen Voigt shot him 
three times with a licensed 9mm pistol 
he carried 

TX: In April. 1997. the attorney 
generals office settled a lawsuit with 
French Robertson Unit prisoners War- 
den Drewry and Edwin Ray for $500. 
The prisoners claimed they had been 
beaten, verbally abused and raped with 
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News in Brief (cont.) 

a broomstick while chained to a fence 
by prison guards Rebecca Dalton and 
James McGonagill. Dalton was later 
fired and McGonagill resigned after the 
prisoners complained of the July. 1994 
incident 

WA: Federal judge Alan McDonald 
of Spokane has asked the U S. depart- 
ment of justice to represent him in a 
lawsuit filed by former court reporter 
Kathryn Blankenship who claimed 
McDonald forced her to work for his 
private real estate business on court time; 
that he passed sexist and racist notes 
about people appearing in his court to 
his law clerk; that he altered court docu- 
ments and that she was fired for 
testifying in a coworker’s lawsuit. James 
Larsen, the court clerk and also a defen- 
dant in the suit, said Blankenship was 
fired for poor work performance. 

WA: In April, 1997, a federal jury 
in Seattle awarded Bellingham news- 
stand owner Ira Stohl and store manager 
Kristina Hjelsand $1.3 million in dam- 
ages. The largest civil rights award in 
state history according to their lawyer, 
PLN supporter Tim Ford. Whatcom 
county officials prosecuted Stohl and 
Hjelsand on obscenity charges after they 
displayed the magazine "Answer Me,” 
which discussed rape. A state jury ac- 
quitted both. The federal jury awarded 
each plaintiff $50,000 for prior restraint 
and $768,169 to Stohl and $428,484 to 
Hjelsand for retaliatory prosecution. 

■ rife* 
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WA: In April, 1997, the Judicial 
Conduct Commission reprimanded 
state supreme court justice Richard 
Sanders for giving a brief speech at 
an anti abortion rally in 1996. The 
Commission held Sanders had 
aligned himself with a political agenda 
when he spoke at the rally and this vio- 
lated judicial ethics. Represented by the 
ACLU, Sanders is appealing the ruling 
in court claiming it violates his free 
speech rights. 

WA: Lewis County sheriff John 
McCroskey announced in April, 1997, 
that county jail prisoners would be served 
military surplus "Meals, Ready to Eat” 
twice a week for a year as a cost cutting 
"get tough” measure. McCroskey claims 
he can feed all 170 jail prisoners for $20 
per meal with MRE’s. McCroskey has 
already eliminated salt, pepper, marga- 
rine, coffee, television and newspapers 
at the jail. 

WA: On May 23, 1997, former 
Snohomish county deputy prosecutor 
Eric Lind was sentenced t& five months 
in federal prison for forging the sig- 
nature of Tacoma federal judge 
Robert Bryan on documents he used 
to fraudulently bill clients. Earlier 
this year Lind pleaded guilty in state 
court to five charges of first degree 
theft for stealing $44,521 in “bo- 
nuses” from his law firm. Lind was in 
private practice when these crimes were 
discovered. 

WA: On May 7, 1997, Clallam 
County jail guard Stan Friese was 
charged in Clallam County superior 
court with bringing marijuana into the 
jail and giving it to an unidentified fe- 
male prisoner in exchange for sex. 

WA: On May 8, 1997, a Thurston 
county superior court jury awarded 
former DOC guard Kathleen Lane 
$72,500 in damages for being subjected 
to a hostile work environment. Lane 
will also receive $217,500 in attor- 
ney fees and costs. Lane proved that 
while employed at the Special 
Offender’s Center in Monroe she was 
raped while off duty by a fellow guard 
and was forced to work the same shift as 
her attacker. After transferring to the 
Indian Ridge prison she was harassed by 
her superiors who made sexually ex- 
plicit remarks and taunted her about 
the rape ■ 


State Must Pay for 
Prisoner Witnesses 

A federal district court in Cali- 

,z\ibrnia held that courts may is- 
sue writs of habeas corpus ad 
testificandum to ensure prisoner wit- 
nesses are produced to testily in court 
on behalf of a prisoner plaintiff. The 
court also held that the cost of transport- 
ing and producing prisoner witnesses 
was properly borne by the state; 28 
U.S.C. § 2241(c)(5) in conjunction with 
28 U.S.C. § 1651 (a) allows district 
courts to issue writs of habeas corpus ad 
testificandum to order prison officials to 
produce prisoner witnesses in court to 
testily. 

The court rejected the defendant 
prison officials’ argument that such writs 
can only be granted within the district 
court’s respective geographical jurisdic- 
tion 

In order to grant such writs the court 
must determine the prisoner witness’s 
testimony is relevant and necessary. 
”[T]he court finds that the party request- 
ing a writ of habeas corpus ad 
testificandum must set forth in a sworn 
affidavit ( 1) what the inmate witness will 
testily to; (2) how the plaintiff knows that 
the inmate witness will testily as such; 
and (3) why the testimony is necessary. 
The state can oppose the writ w'ith 
an affidavit showing that the inmate- 
witness would not provide such 
testimony, that such testimony is un- 
necessary or that the movement of the 
prisoner would create actual and sub- 
stantive security risks.” If there is a 
factual dispute as to the relevance of the 
testimony, the court will hold a hearing 
and interview the prisoner witness tele- 
phonically. 

The court cited several cases con- 
cerning the allocation of costs for the 
production of prisoner witnesses. "Once 
the district court has determined that the 
prisoners’ presence is essential and not 
outweighed by security' concerns, the 
possibility that a lack of transportation 
funds or personnel will develop is not a 
justification for refusing to issue the writ. 
Thus, the court finds it may impose the 
cost of transporting a necessary’ in- 
mate-witness on the state.” See: 
Greene v. Pruntv, 938 F. Supp. 637 
(SD CA 1996). ■ 
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Supreme Court Upholds Kansas Civil Commitment Law 

States Can Pass Laws to Confine 


Those with a ‘Mental Abnormality’ or ‘Personality Disorder’ 

by Dan Pens 


I n a chilling 5-4 ruling, the U S. 
supreme court reversed a Kansas 
supreme court which invalidated the 
Kansas Sexually Violent Predator 
Act after holding that the Act (“civil 
commitment” of “sexually violent 
predators” who suffer from a "mental 
abnormality” or “personality disorder”) 
violates substantive due process by 
thinly disguising a punitive criminal 
proceeding resulting in an affirmative 
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restraint of liberty as a "civil” procedure. 

Washington state was the first to pass 
the so-called civil commitment law. PLN 
reported the passage of that pioneering 
legislation in its July, 1990, issue, aptly 
titled “Fascism, Another Step Nearer.” 
We have provided extensive coverage of 
the proliferation of similar statutes in 
other states (including Kansas, which like 
several other states enacted a virtual 
“clone” of the original Washington civil 
commitment law) and the numerous 
lower rulings stemming from challenges 
to such statutes. In seven years, PLN has 
published 22 articles on the topic, so w ill 
not go into detail here as to the construc- 
tion of the civil commitment statute itself. 
For background, refer to PLN ' s annual 
indexes and relevant back issue of PLN. 

Most recently, in the August. 1996, 
issue of PLN. we reported the supreme 
court granting certiorari in Hendricks v. 
Kansas. In that article, the editors of PLN 
stated; "As always, it is frightfully diffi- 
cult to predict supreme court decisions 
The only prediction that PLN has ... is 
that it promises to be an interesting and 
possibly quite close decision.” Privately, 
both PLN editors predicted the S.Ct. 
would uphold civil commitment, and 
hoped that it would not. Both our edito- 
rial assertion that the ruling would be 
"close.” and our private fears that the 
statute’s constitutionality would be upheld 
were born out by a supreme court ruling 
that surprised and shocked many. 


The Kansas supreme court invali- 
dated the Act on the ground that “mental 
abnormality” did not satisfy' the substan- 
tive due process requirement that 
involuntary civil commitment must be 
predicated on a "mental illness” finding. 
This distinction between “mental ill- 
ness” and the less precisely defined 
“mental abnormality” was the also at the 
heart of the U.S. supreme court ruling. 

The majority opinion delivered by 
Justice Thomas (joined by Rehnquist, 
O’Connor. Scalia. and Kennedy) dis- 
cusses the history of involuntary 
commitment procedures and then con- 
cludes that the Kansas Act "is plainly of 
a kind with these other civil commitment 
statutes. It requires a finding of future 
dangerousness, and then links that find- 
ing to the existence of a 'mental 
abnormality’ or “personality disorder’ 
that makes it difficult, if not impossible, 
for the person to control his dangerous 
behavior.” 

In response to Hendricks’ argument 
(and the Ks. S.Ct. ’s holding) that the 
term “mental abnormality” is not equiva- 
lent to a “mental illness” because it is a 
term coined by the Kansas legislature 
rather than the psychiatric community 
the court stated: "Contrary' to Hendricks’ 
assertion, the term 'mental illness’ is 
devoid of any talismanic significance .... 
Indeed, we have never required State leg- 
islatures to adopt any particular 
nomenclature in drafting civil commit- 
ment statutes. Rather, we have 
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Civil Commitment (cont.) 

traditionally left to legislators the task 
of defining terms of a medical nature that 
have legal significance.” 

The significance of this ruling is that 
if, indeed, there has been any lack of clar- 
ity in the past about the power of 
lawmakers to define "terms of a medical 
nature that have legal significance,” 
there remains no doubt now that law- 
makers may draft laws allowing for the 
involuntary commitment of any “nar- 
rowly defined class” of citizens whom 
they deem present a "future dangerous- 
ness” to the state and who "suffer” from 
whatever "mental abnormality” under 
which the legislature chooses to catego- 
rize them. 

It is this aspect of the ruling that 
should chill the constitutional bones of 
any of society’s traditional scapegoats 
and outcasts. How much of a leap is it 
to consider that “persistent drug abus- 
ers” suffer from a "mental abnormality” 
that predisposes them to commit "future 
acts of dangerousness r ’ Or that commit- 
ted anti-nuclear activists (or other 
political dissidents) suffer from a "per- 
sonality disorder" that predisposes them 
to commit future acts of civil disobedi- 
ence? 

The other pivotal point in the rul- 
ing is whether the Act is a civil 
proceeding or can be characterized as a 
punitive criminal proceeding masquer- 
ading as civil commitment. 

The only other federal court to rule 
on this question (See: Young v. Heston. 
898 F.Supp 744 (WD WA 1995) [PLN. 
Vol. 6. No. 1 1 ] unequivocally held that 
Washington’s civ il commitment law was 
punitive in effect and thus violates the 
ex post facto and double jeopard)’ clauses. 
The Kansas supreme court, after ruling 
that the Act violates substantive due pro- 
cess. failed to analyze the Act under the 
ex post facto and double jeopardy clauses. 

The U S. supreme court addressed 
this issue. The court discusses the body 
of law which sets forth the criteria for 
distinguishing between criminal and 
civil proceedings, noting thatthe catego- 
rization of a particular proceeding as 
civil or criminal "is first of all a ques- 
tion of statutory construction.” Turning 
to the Kansas statute: "Nothing on the 
face of the statute suggests that the leg- 


islature sought to create anything other 
than a civil commitment scheme de- 
signed to protect the public from harm.” 

The court said it "will reject the 
legislature’s manifest intent only where 
a party challenging the statute prov ides 
the clearest proof that ‘the statutory 
scheme (is] so punitive in purpose or ef- 
fect as to negate [the State's] intention’ 
to deem it civil.” (internal cites omitted| 
“In those limited circumstances, we will 
consider the statute to have established 
criminal proceedings for constitutional 
purposes. Hendricks, however, has failed 
to satisfy this heavy burden. 

"As a threshold matter, commitment 
under the Act does not implicate either 
of the two primary objectives of crimi- 
nal punishment: retribution or 
deterrence.” 

The court holds that the Act is not 
retributive because "it does not affix cul- 
pability for prior criminal conduct. 
Instead, such conduct is used solely for 
evidentiary purposes, either to demon- 
strate that a ‘mental abnormality’ exists 
or to support a finding of future danger- 
ousness.” 

In a bizarre twist of circular illogic. 
the, court also finds that the Act does not 
furfetion as a deterrent: "Those persons 
committed under the Act are. by defini- 
tion, suffering from a 'mental 
abnormality’ ora 'personality disorder' 
that prevents them from exercising ad- 
equate control over their behavior. Such 
persons are therefore unlikely to be de- 
terred bv the threat of confinement . ” 

The court meanders through pages 
of further analysis all designed to bol- 
ster its characterization of the Act as 
"civil" in nature, before announcing its 
conclusion "that the Act is non-punitive 
and thus removes an essential prerequi- 
site for both Hendricks’ double jeopardy 
and ex post facto claims.” The court pro- 
vides separate ex post facto and double 
jeopardy analysis, unnecessary in light 
of the above declaration. 

Kennedy’s Concurring Opinion 

Justice Kennedy filed a concurring 
opinion, joining the court in full and 
adding additional comments concerned 
with the question of whether Kansas was 
providing "treatment” for Hendricks . "If 
the object or purpose of the Kansas law 
had been to prov ide treatment but the 
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treatment wcu oted as a sham or 
mere pretext, thei , of would have been 
an indication of the forbidden purpose 
to punish.’' Kennedy adds: "caution 
against dangers inherent when a civil 
confinement law is used in conjunction 
with the criminal process, whether or not 
the law is given retroactive application." 

Kennedy also cautions: 'if the civ il 
system is used simply to impose punish- 
ment after the State makes an 
improvident plea bargain on the crimi- 
nal side, then it is not performing its 
proper function These concerns persist 
whether the civil confinement statute is 
put on the books before or after the of- 
fense." 

Inexplicably, however, after voicing 
these "concerns." Kennedy concludes 
w ith: "On the record before us, the Kan- 
sas civil statute conforms to our 
precedents." He fails to resolve the seem- 
mg contradictions raised by his 
"concerns." 

In a final word, possibly leaving the 
door open to future challenges to the 
implementation of civil commitment 
procedures, Kennedy closes with: "If, 
however, civil confinement were to be- 
come a mechanism for retribution pr 
general deterrence, or if it were shown 
that mental abnormality is too imprecise 
a category to offer a solid basis for con- 
cluding that civil detention is justified, 
our precedents would not suffice to vali- 
date it.” 

The Dissent 

Justice Breyer issued a dissenting 
opinion, joined in whole by Stevens and 
Souter. and in parts bv Ginsburg. The 
dissent, however, agrees with the funda- 
mental construct of the majority’s ruling 
— quibbling only over the minutiae. 

"1 agree with the majority." begins 
Breyer. "that the Kansas Act's definition 
of mental abnormality satisfies the sub- 
stantive requirements of the Due Process 
Clause .... [internal quotes omitted) In 
my view, the Due Process Clause per- 
mits Kansas to classify Hendricks as a 
mentally ill and dangerous person for 
civil commitmenl purposes." Nothing is 
more surprising about this ruling than 
the complete unanimity of the court on 
this point. 

The dissent, overall, fails to distin- 
guish itself much from the muddle 
provided by the majority or Kennedy's 
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schizophrenic concurring opinion. The 
dissent, moreover, goes the extra mile to 
lend its support, if not its opinion, to the 
theoretical precept of civ illy committing 
"sexually violent predators.” 

After splitting hairs to hold that the 
Kansas Act violates the ex post facto 
clause, the dissent then concludes: "To 
find a violation of that Clause here, how- 
ever. is not to hold that the Clause 
prevents Kansas, or other States, from 
enacting dangerous sexual offender stat- 
utes .... The statutory provisions before 


us do amount to punishment primarily 
because ... the legislature did not tailor 
the statute to fit the non-punitive aim of 
treatment ... The Clause in these circum- 
stances does not stand as an obstacle to 
achiev ing important protections for the 
public’s safety; rather it provides an as- 
surance that, w here so significant of an 
individual’s basic freedoms is at issue, a 
State cannot cut corners.” 

See: Hendricks \> Kansas, 117 S.Ct. 

(1997); 1997 WL 338555. *30 

(U.S.). 1 


Washington Prison Official Tagged for Brush Fire 


I n the summer of 1996. a wildfire 
consumed 3.000 acres and de- 
stroyed eight homes in a sparsely 
developed area about five miles north of 
the Airway Heights Correctional Center. 
Now the state Department of Natural 
Resources ( DNR) has presented Delbert 
and La Vaughn Nuner a $ 1 .2 million bill 
to pay for the cost of extinguishing the 
wildfire. 

Delbert Nuner, who is employed at 
the Airway Heights prison, and his wife 
avoided reporters. A young man who 
answered the door at the couple’s home 
told reporters they didn’t want to talk 
about the fire. 

"Well just let the attorneys and law- 
yers talk about it and handle it that way,” 
he told reporters. "They don’t want ev- 
erybody to find out about this.” 

According to a 122-page investiga- 
tion report released by the DNR. the 1 996 
wildfire was ignited by smoldering de- 
bris which blew out of a 55-gallon drum 
into a patch of dry grass behind the 
couple’s home. The resulting fire burned 
out of control for nearly four days. 
More than 570 firefighters from 
throughout Washington were mobi- 
lized to battle the blaze, which was 
whipped by hot winds exceeding 30 
mph 

Nuner and his wife, who local pa- 
pers identified as being "employed 
locally.” may also be liable for damage 
to private property'. In addition to the 
six houses and two mobile homes that 
burned down, dozens of sheds, garages, 
barns and other outbuildings were de- 
stroyed. The Nuners’ house was not 
damaged. 


Todd Starzel. the Nuner ’s attor- 
ney told reporters that his clients “are 
good people who feel terrible” about 
what happened. He added, however: 
"They're not accepting responsibility. 
They’re not denying responsibil- 
ity." 

DNR officials said an outdoor 
burning ban was in effect at the time 
of the blaze, and a safe zone of bare 
soil had not been cleared around the 
drum as required by law. The report 
also concluded that the barrel was 
sitting on combustible material and 
was within 50 feet of buildings, also 
violations. 

A PIN correspondent imprisoned at 
Airway Heights reports that shortly af- 
ter the blaze Nuner was promoted by the 
DOC to the position of "Custody Unit 
Supervisor." 

"Mr. Nuner was promoted right af- 
ter burning eight separate families out 
of their possessions and homes,” writes 
PLN ’s correspondent. "Now if this isn’t 
Karma. I don’t know what is. A DOC 
employee being sued by the DNR for $ 1 .2 
million, not to mention numerous insur- 
ance companies pursuing claims against 
him for all of the families he torched 
out.” 

Bill Fisher, a DNR investigator, said 
the couple will not face criminal charges 
for the illegal burning. Fisher said Spo- 
kane County prosecutors decided not to 
pursue the case because of their heavy 
caseload ■ 

Sources: Spokesman Review. 
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From the Editor 

by Paul Wright 


L est anyone think that the only 
time we show our appreciation 
for PLN supporters is when they die, we 
are very pleased to announce that PLN 
columnist John Midgley was awarded the 
1997 William O. Douglas Award by the 
Washington Association of Criminal 
Defense Lawyers (WACDL) on June 13, 
1997. The Douglas Award, WACDL's 
most prestigious award, is given in rec- 
ognition of extraordinary courage and 
commitment, and outstanding achieve- 
ment. in the criminal justice system. 

In nominating John for the award a 
WACDL member wrote: "For more than 
20 years John has tirelessly fought for 
the rights of prisoners, including those 
on death row. In an era in which pris- 
oners’ very access to the courts is coming 
under unprecedented legislative and ju- 
dicial attack. John is a national leader 
in the fight to preserve gains already won 
and. where possible, to win new victo- 
ries." 

Since February. 1996, John has been 
regional director of the Tacoma office of 
Columbia Legal Services. Except for a 
brief period in private practice ( 1 984-89). 
he was with Evergreen Legal Services 
from 1975 through January. 1996. He 
has represented prisoners, juveniles and 
mentally ill detainees. He has also been 
the chair of the WACDL Corrections 
Committee since it was formed in 1989. 

John is well deserv ing of the award 
and the recognition is. if anything, long 
overdue. Being on the brunt end of bad 
prison conditions. I have a good appre- 
ciation of the work John has done on 
behalf of Washington prisoners over the 
years. This includes important cases, 
spanning two decades, such as Hoptowit 
v. Ray. (unconstitutional conditions at the 
Washington State Penitentiaiy): Catcher 
v. Hood, (whether WA prisoners have a 
due process liberty interest in our good 
time credits): Lopez v. Riveland. (trans- 
lation services for Hispanic prisoners) 
and many others. Alas not all the battles 
hav e been won. but even when we lost it 
wasn't due to a lack of skilled, compe- 
tent and aggressive counsel. That is why 
we were very pleased when John agreed 
to do a quarterly column for PLN that 


was specifically designed to assist pro se 
prisoner litigants. It is also another ex- 
ample of John’s commitment to prisoner 
rights issue, since PLN can’t afford to 
pay him for his column. So on behalf of 
everyone at PLN. we’d like to congratu- 
late John for winning the Douglas 
Award! 

Another PLN supporter who re- 
ceived a WACDL appreciation award 
was Seattle attorney Jeff Steinborn who 
has been in the forefront, nationally and 
locally, challenging draconian drug laws 
and providing zealous representation to 
drug defendants. Jeff has also been a 
pioneer in the struggle seeking to de- 
criminalize marijuana and allow its 
medical use, as well as the release from 
prison of those convicted of drug of- 
fenses. WACDL recognized Jeffs efforts 
in the Washington legislature on their 
behalf. 

With still more good news, Patrick 
Duran and Jerry Jones recently won writs 
of habeas corpus in the ninth circuit on 
grounds they had ineffective counsel at 
their trials in San Francisco, CA and 
Everett, WA, respectively. Patrick is 
currently free awaiting a new trial and 
Jerry' is undergoing further proceedings 
in the district court. Both have been sub- 
scribers and supporters for several years 
now and we’re happy to see that some- 
one we know has won the habeas corpus 
"jackpot lotto” lottery'. All too often all 
w e hear is the bad news. Of course, if 
they’d had competent counsel to begin 
with they probably wouldn’t have wound 
up in prison in the first place. 

We would also like to welcome Fred 
aboard the PLN project as PLN' s new 
mailing list manager, A long time pris- 
oner rights activist and ex-con. Fred has 
generously volunteered his time over the 
past year to PLN on various projects. 
Now he is willing to handle the grow- 
ing. vital (but thankless) task of handling 
PLN' s database. 

A small correction that got past us 
in the June. 1997. issue was the page 27 
article "Massachusetts Prisoners 
Awarded Back Pay.” The first sentence 
in the fourth paragraph should have read: 
"About 20 prisoners were awarded up to 


$2,000 apiece after they prevailed in a 
suit over the unpaid raises in 1995.” 
Occasionally typos and scanning errors 
do get past us. 

We would like to thank Ronald Del 
Raine for his recent, generous donation 
to PLN. The March. 1997, PLN had his 
letter where he settled his long running 
lawsuit against the Bureau of Prisons for 
$20,000. Ron donated $400 to PLN in 
order to sponsor subscriptions for other 
prisoners, many in control units, across 
the BOP. We appreciate Ron’s support 
and can’t think of a better way to spend 
the BOP’s money. 

Enjoy this issue of PLN and please 
encourage others to subscribe. ■ 

No P.C. for Informants 

T he court of appeals for the 
eighth circuit held prison offi- 
cials were not liable when a prison 
informant was assaulted after being 
evicted from protective custody (PC). 
Missouri prisoner Ricky Davis is de- 
scribed by the court as “a prison 
informant.” Davis was placed in PC in 
1991 due to having enemies in the 
prison’s general population. In 1994 
Davis was returned to population because 
he could not name any enemies in gen- 
eral population. Davis tried to stay in 
PC claiming friends of his enemies might 
harm him. After a classification hear- 
ing Davis was returned to population, 
shortly after which he was struck on the 
head and seriously injured by an un- 
known attacker. Davis filed suit 
claiming his eighth amendment right to 
personal safety' was violated. The dis- 
trict court dismissed the suit. 

The appeals court affirmed. The 
court noted prison officials have a duty 
to protect prisoners from violence at the 
hands of other prisoners. In this case 
they were not liable because there was 
no solid evidence of an identifiable seri- 
ous risk to Davis’s safety. The defendants 
were not indiffen. nt to Davis's safety 
primarily because : hey provided a clas- 
sification hearing prior to evicting Davis 
from PC. See: Du is v. Scott. 94 F.3d 
444 (8th Cir. 1996). 
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Notes from the Unrepenitentiary 

by Laura Whitehorn 


G ERONIMO IS FREE! 
Geronimo ji Jaga (Pratt), his 
family, the Black community. New 
Afrikan Independence Movement, and 
thousands of activists, radicals, and revo- 
lutionaries have waited 27 years to say 
those joyful words. Women here at FCI 
Dublin (California) celebrated 
Gerommo’s release and exclaimed over 
the years of suffering and struggle the 
u.s. government forced him to endure, 
even long after his innocence had been 
clearly established. Every woman I 
spoke to on the compound expressed the 
hope that Geronimo would be allowed 
to recover, rest and rejoin his family and 
community, and that D A. Garcetti 
would finally admit defeat and drop the 
charges. 

Geronimo himself began his life 
outside by stating his determination to 
work for the freedom of the rest of the 
150 or more political prisoners held in 
u.s. prisons. His immediate expression 
of solidarity didn’t surprise any of us. 
because Geronimo has always exempli- 
fied constancy in the struggle and love 
and support for all comrades. While 
Gerommo’s case doesn't spell any guar- 
antee of success for other political 
prisoners in our fight for release, it does 
(like the Attica Brothers’ verdict in NY 
State Court) show what can be achieved 
with hard work and unwavering com- 
mitment to a campaign for justice over 
the years. Through the enormous diffi- 
culties of Geronimo's case, we’re all 
fortunate that he had dedicated, deter- 
mined family and fnends — and lawyers 
who stuck by him and fought for him 
for all those years, like Stuart Hanlon: a 
real people's lawyer, along with all the 
others who’vc toiled for Geronimo’s re- 
lease 1 name Stuart because 1 think the 
names of many of Geronimo s other law - 
yers and supporters are better known 
than his. 

There are particular ways 
Geronimo s case's success can fuel the 
attempts to free all political prisoners 
and POWs. One. clearly, is that a major 
leader of the Black liberation struggle is 
now free from prison. Since the educa- 
tion system and mass media are 
controlled by the government, corpora- 


tions, and law enforcement, we need 
people like Geronimo to teach about what 
the Black Panther Party was, and what 
the Struggle for liberation is. This, of 
course, is exactly why the government 
fought so hard for 27 years to keep 
Geronimo locked up. isolated and 
criminalized. 

Another way Geronimo’s release 
can advance us towards the freeing 
of political prisoners and POWs is by 
drawing attention to the government 
program that engineered his frame-up. 
COINTELPRO. The FBI’s COunter- 
INTELligence PROgram functioned for 
years with the purpose of destroying the 
Black liberation movement, Puerto Rican 
Independence Movement, Native 
American sovereignty struggle and anti- 
imperialist solidarity movement. 
COINTELPRO focused in a particularly 
lethal way on the Black movement — 
the Panthers, Malcolm X. Martin Luther 
King, Fred Hampton. Geronimo, and 
hundreds of other Black and New 
Afrikan leaders, organizations, and the 
communities they drew support from, 
spoke for, served and represented. 
COINTELPRO was multi-faceted, with 
tactics ranging from fake letters and 
phone calls to informants, provocateurs, 
and assassinations. 

I 'm not saying that every Black/New 
Afrikan POW or political prisoner is in 
prison as a result of a frame-up, or is 
completely ‘innocent’ of the charges. But 
it is the rule rather than the exception 
that COINTELPRO tactics Lave played 
some role in the cases of Black POWs 
— whether that’s the discovery (8 years 
after trial) that the prosecution hid wit- 
nesses who could have corroborated 
Mutulu Shakur’s defense, or the “law 
enforcement community’s” role in ensur- 
ing that Black POWs never get parole. 
In order to understand the case of any 
Black or New Afrikan POW, vou have to 
understand COINTELPRO. ’ 

There's a broader reason why this is 
so. too: you have to understand 
COINTELPRO in order to understand 
the political conditions which gave rise 
to the cases of Black/New Afrikan POWs. 
COINTELPRO was a war program by 
the u.s. government. It was not “law 


enforcement,” it was counter-insurgency 
It had a lot more in common with u.s. 
military plans for fighting the people’s 
insurgencies in Viet Nam and Africa 
than it did with any u.s. legal codes. It 
was designed to prevent and suppress a 
people’s fight for democracy. 
COINTELPRO created a state of covert 
warfare between the government and all 
progressive Black activists and commu- 
nities. It made the use of extra-legal, 
clandestine measures necessary for those 
seeking to build the Black liberation 
movement. 

COINTELPRO and the u.s. govern- 
ment politics and policies that produced 
it help explain why the greatest number 
ofu.s.-held Political prisoners are Black/ 
New Afrikan POWs, why the govern- 
ment is so loathe to let any of them out 
of prison and why we need increased 
political exposure and mobilization in 
addition to legal strategies in order to 
free the rest of the political prisoners and 
POWs. ■ 

Disputed Facts Require 
Trial in Beating Case 

T he court of appeals for the sev- 
enth circuit held that a district 
court had improperly dismissed a pre- 
trial detainees’ excessive force claim. 
Reginold Dorsey was an Indiana pretrial 
detainee who filed suit claiming jail 
guards beat him without provocation 
during a cell transfer after his cellmates 
accused him of being a snitch. The 
guards denied any improper use of force 
and the district court granted summary 
judgment in their favor, dismissing the 
case. See: Dorsev v. St. Joseph County 
Jail Officials, 910 F. Supp. 1343 (ND 
IN 1995). 

The court of appeals reversed and 
remanded, holding that a genuine issue 
of material fact existed as to whether the 
guards’ use of force was justified. The 
court expressed no opinion as to the 
merits of Dorsey 's claims, it simply held 
that a trial was required to resolve the 
factual dispute raised by the starkly dif- 
fering accounts of the same events. See: 
Dorsev v. St. Joseph County Jail Offi- 
cials . 98 F. 3d 1527 (7th Cir. 1996). ■ 
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Washington Prison Food Factory Cooks Up Controversy 


T he idea was peddled to the 
Washington state legislature as 
a scheme to save tax dollars: a giant 
prison food factory manufacturing insti- 
tutional meals on a vast scale for sale to 
other prisons. "Build it,” they said. 

When the $3.5 million "Correc- 
tional Industries” food factory' opened in 
1995 at Airway Heights prison (AHCC), 
near Spokane. WA, the operation was 
supposed to crank out a thousand meals 
an hour. Officials predicted the high- 
tech kitchen would soon prepare entrees 
served to most of the state’s 13,000-plus 
prisoners, thus trimming prison food 
budgets statewide. But the hyperbole 
soon turned to bitter controversy. 

Partly in response to a barrage of 
complaints, the state health department 
inspected the AHCC food factory on May 
14. 1996. Health inspectors cited nu- 
merous food-handling violations and 
found tons of rotten chicken on the pre- 
mises. 

Three weeks later the DOC con- 
ducted an audit of its own. bringing in 
food service managers front three other 
prisons. The audit was prompted by the 
Dept, of Health inspection and a rising 
tide of prisoner complaints statewide 
about the AHCC food product. 

"The Audit Team objected to the use 
of tainted chicken and after much dis- 
cussion ... 250 pounds were discarded. 
We were told that 6.000 pounds ... was 
discarded on 6/3 [the day before the au- 
dit].” said the team’s report. 

By the end of that month, state 
prison officials ordered a recall of all 
meals w ith ground beef and chicken that 
the factory had made from May 22 to 
June 17 and delivered to Meals on 
Wheels programs statewide, including: 
Spokane Valley Meals on Wheels. Pros- 
pector Senior Nutrition, and the Spokane 
AIDS Network. 

"Our internal audit was disturbing." 
said Janeen Wadsw orth, director of cor- 
rectional industries for the DOC. "and 
we didn’t want a Jack In The Box type 
incident.” referring to the E Coli out- 
break in 1993 that killed three children 
and sickened hundreds. 

About the same time, state prison 
officials rescinded an earlier directive for 
all state prisons to order 1 3 percent of 
their meals from Airway Heights. That 


action cut factory' income by half, and 
the gleaming new kitchen was soon fall- 
ing far short of the $1.1 million in sales 
needed to break even. 

The local press began to smell a 
story and assigned a reporter to cover it. 
State DOC records obtained by the Spo- 
kane Spokesman-Review newspaper 
unmasked the odor of serious problems 
wafting from the AHCC operation, in- 
cluding: complaints from prisons 
statewide about poor food — including 
"green” creamed beef, slimy meatballs, 
undercooked turkey', even a bloody Band- 
Aid cooked into a biscuit; citations from 
the state department of health for thaw- 
ing ground beef at room temperature; 
protests from prisoner food factory w ork- 
ers about the purchase of a shipload of 
surplus food from a dry-docked U S. 
Navy ship — much of it with expired 
freshness dates; a major flap over a de- 
livery of several tons of bad chicken from 
a Minnesota supplier, marked "BAD 
CHIX” and "DO NOT USE.” 

Prisoner food factory workers con- 
tacted the Spokesman-Review and PLN, 
citing other disturbing problems. Work- 
ers say they were ordered to alter 1991 
expiration labels (by writing in 1996) on 
tons of Navy surplus food days before a 
USDA inspection. They report incidents 
of recipe tampering and sabotage, includ- 
ing one prisoner who said he was 
directed by his supervisor to substitute 
eight pounds of corn starch for modified 
food starch as "a deliberate attempt” to 
min a batch of food overseen by a rival 
supervisor. Prisoners say they were 
threatened by prison officials for talking 
to the press. AHCC food factory man- 
ager. Fred Straub, told reporters that 
complaining prisoners were "liars. ” 

Straub replaced Lain Knowles, who 
was "let go" after the state audit. He told 
visiting legislators in September that he 
hoped to restore the factory 's spoiled 
reputation and canceled contracts, pro- 
jecting the factory’s income would rise 
above break-even by early 1997. "We’ve 
had a setback, but eventually we will be 
successful." he promised. 

Although the food factory was the 
brain child of Love Studer. the DOC’s 
state-level food service program man- 
ager. food managers at individual prisons 
have "strong concerns " for their liabil- 


ity if anyone gets sick, said Paul Brand, 
business manager at the Washington 
State Reformatory. Food managers fear 
"damage to their reputations/careers if 
food poisoning, etc., should occur,” 
Brand told Studer. 

By early 1997, AHCC food products 
began reappearing on prison menus 
statewide. The AHCC food’s poisonous 
reputation, however, is keeping food 
managers close-mouthed about how 
much AHCC product they serve. 

"If I quoted you an exact figure.” one 
cautiously said. "I’d probably be off. but 
it’s not much.” When pressed to reveal 
if he was obligated to purchase a spe- 
cific amount of food from AHCC, he 
would only say: "Well, there’s an obli- 
gation there, obviously, but I can’t say 
how much. I can tell you this, there’s a 
relationship there — there is with all of 
the prisons, just like we buy from the C l. 
[Correctional Industries] meat plant and 
C.I. dairy. It’s all about supporting cor- 
rectional industries and creating inmate 
jobs. If we don’t buy from them, they 
don’t sell anything, and that means no 
inmate jobs.” 

Meals on Wheels and other non- 
profits contacted by the press in early 
1997 were even more close-mouthed. 
None of them would talk about their re- 
lationship with the prison food factory. 
Some even denied they had ever 
served AHCC prepared meals, obvi- 
ously hoping to wash the taint of 
rotten prison food off of their own 
damaged reputations. 

So the state is stuck with a $3.5 mil- 
lion embarrassment that has cooked up 
more controversy and red ink than any- 
thing else. And the DOC is forced to 
maintain a trade-off between the need for 
AHCC "inmate jobs” on one hand and 
the rising tide of discontent from state 
prison chow halls on the other. 

Corrections "professionals" must be 
uneasy about this delicate balance, know - 
ing that many a prison not has been 
sparked by something as "trivial" as. for 
instance, a bloody Band-Aid in a biscuit 
served to a prisoner who needs just on 
more push to propel him ox er the ragged 
edge of violence. | 

Sources: Spokesman-Review. 
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Publications Reviews 

by Paul Wright 


T)LN is part of the prison press in Impact is a monthly newsletter pub- poetry; humor and much more. Sub- 
1 the literal sense of the word. In lished by labor organizer Staughton scriptions are $4 for prisoners; $10 for 
addition to PLN there are many other Lynd. Each issue contains information individuals and $20 for institutions, 
newsletters and journals out there that on worker activism and it also covers Write: JPP. Box 54. University Centre, 
carry news and information that comple- prison labor issues, the reaction of unions University of Manitoba. Winnipeg. R3T 
ments what we do. In many cases their to prisoner workers and more. Subscrip- 2N2. Canada 

area of interest or focus is a lot narrower tions are $ 1 5 a year. Write: Impact. P.0 This Just In is a 6 page monthly 

or more specific, in others it takes a dif- Box 2125. Youngstown. OH 44504. •'Bulletin for News of Political Prison- 

ferent format. We urge our readers to The Bridge is a bimonthly newslet- ers and Prisoners of War” in the United 
support the alternative press. The cor- ter published by the Prisoners' Self Help States Each issue contains news and 
porate media denies the existence of Litigation Clinic. Each issue contains information about some of the more than 
political prisoners in the U S. yet in re- news and information about legal and 100 PP’s and POW's languishing in US 
ality the U.S. holds well over 100 political developments affecting New prisons. Each issue gives insights into 
political prisoners and prisoners of war. Jersey state prisoners, but it is useful to the daily lives of prisoners as few other 
Below are several magazines and news- pro se litigants anyw here. More impor- journals do Subscriptions are $ 10 a year 
letters which cover political prisoners in tantlv. it is a great model for other states Write: TJI. 103 Bartlett Ave. Pittsfield, 
the U.S. Help break the circle of silence to have a group like this that helps pris- MA 01201. 

on prison issues! oners help themselves. They also have Outlook on Justice is the 24 page 

Pro-Family Advocates of Wash- numerous booklets on pro se litigation, quarterly magazine of the New England 
ington (PFA-W) publishes a bimonthly For more information contact: PSHLC. American Friends Service Committee It 
8 page newsletter aimed at preserving 2 Washington Place. Newark. NJ 07102. mainly covers Massachusetts prison is- 
the legal and moral rights of the fami- Freedomways is the bi-monthly sues, which includes the transfer of MA 

lies and children of Washington state newsletter of the Prison and Jail Project, prisoners to Texas jails, lockdown at 
prisoners. Recent issues have focused a religious grassroots group that is re- Walpole, inhuman conditions in control 
on the telephone kickbacks received by porting the descent into barbarism of units, organizing efforts by prisoner 
the WA DOC. family visiting, legisla- Georgia state prisons and jails. They rights activists and much more. It also 
tion and more. PFA-W also holds have extensively covered the U.S. De- contains news in surrounding New En- 
regular meetings. They urgently need partment of Justices closure of various gland states such as New Hampshire and 
donations to continue their work. Sub- county jails as "unfit for human habita- Delaware. Subscriptions are $2 a year 
scriptions are $10 a year. Contact: tion" and the reign of terror imposed by for prisoners; $10 for non prisoners. 
PFA-W. 221 S.W. 153rd St. Suite 244. GA prison commissioner Wayne Gamer. Write: AFSC, 2161 Massachusetts Ave. 
Seattle. WA 98166-2398. (206) 433- Subscriptions are $10 a year. Write: Cambridge. MA 02140. 

1651. Freedomways. PO Box 6749. Americus. Walkin’ Steel is the irregularly pub- 

Resistance is the bi-monthly bulle- GA 31709. lished tabloid paper of the Committee to 

tin of the Anarchist Black Cross (ABC) Turning Point is the quarterly news- End the Marion Lockdown. Their latest 

emergency response network. It focuses letter of the Missouri chapter of CURE issue looks back on the 1972 Attica re- 
on support for political prisoners and Each issue focuses on commentary and bellion; reports on conditions at the 
prisoner activists who suffer repression news affecting Missouri prisoners and federal penitentiary at Marion (worse 
as a result of their activism. For more their supporters. It has frequent death than ever); the incarceration of battered 
information contact: NY ABC. PO Box penalty coverage loo Subscriptions are women; how the criminal justice system 
1034. Bronx. NY 10454. (718) 295- $2 for prisoners: $10 for non-prisoners impacts women: a tribute to long time 

0190. and $25 for organizations. Contact: MO human rights advocate Rev. Senchi 

Voices Behind the Walls is a brand CURE. PO Box 29041. St. Louis, MO Michael Yasutake; and book reviews, 

new 12 page newsletter produced by 63112 CEML's main purpose has been to orga- 

Pennsylvania prisoners. The first issue Journal of Prisoners on Prisons is ni/.c for the abolition of control units, 
focuses on overcrowding and double a biannually published 93 page maga- For more information contact: CEML. 

celling in PA; defending against posi- zinc that, as the title say s, contains the PO. Box 578172. Chicago. 1L 60657- 

tive urinalysis charges; due process writings of prisoners on the subject of 8172 (31.3) 235-0070. 
rights at disciplinary hearings and more prisoners Their latest issue covers Irish Crossroad is a quarterly magazine 

Subscriptions are $12 for prisoners; $20 Republican Prisoners of War (POW) in devoted to New Afrikan PP s and 

for free people; $40 for institutions their own words. Articles include the POW'S. In addition to covering issues 

Contact: VBTW. PO. Box 474. rich history of prison struggle against related to the release of these prisoners 

Harrisville. PA 16038. British jailers over the centuries; women it also reports theoretical issues and daily 

POWs; life in English jails; interviews; struggles in the New Afrikan cornmu- 
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Reviews (continued) 


nity. Their tenth anniversary issue in- 
cludes an index of the contents of all 
prior issues; discussions on segregation 
and colonialization; oppression of pris- 
oners in Indiana; solidarity with Cuba; 
the story of Japanese-American repara- 
tions and much more. Subscriptions are 


$5 a year for individuals and $15 for in- 
stitutions. Contact: Spear and Shield 
Publications, 1340 W. Irving Park Rd. 
Suite 108, Chicago, IL 60613. 

Out of Time is the bimonthly news- 
letter of the Lesbian Committee to 
Support Women Political Prisoners. 
Each issue contains news and develop- 
ments surrounding women PP’s and 
POW’s in U.S. prisons. This includes 


PLN’s own columnist Laura Whitehorn 
as well as many others. One role the 
Committee has undertaken is helping 
provide women PP’s with commissary 
money. It details organizing efforts 
around the PP’s and a lot more. Sub- 
scriptions are $10 to: Out ofTime. 3543 
18th St. Box 30, San Francisco, CA 
941 10. ■ 


Habeas and § 1983 Remedy for Disciplinary Hearings Discussed 


T he court of appeals for the sev- 
enth circuit discussed the appli- 
cation of habeas corpus and section 1983 
challenges to prison disciplinary hear- 
ings. This is an extremely convoluted 
and confusing ruling, which the court ac- 
knowledged at the outset by noting that 
the parties could not even agree on the 
spelling of the plaintiff’s name, much 
less the substantive issues presented for 
appellate review. 

James Clayton-El, an Illinois state 
prisoner, was infracted for fighting in 
1 986. He did not receive advance notice 
of the hearing and when he appeared at 
the hearing he was unable to present any 
evidence beyond a denial of the charges. 
He was found guilty and sentenced to a 
one year loss of good time and a year in 
segregation. 

Clayton-El filed suit under § 1983 
in federal court claiming his right to due 
process was violated when he was not 
served with advance notice of the disci- 
plinary hearing. He sought only money- 
damages and a declaratory judgment that 
the hearing was unconstitutional. He did 
not seek restoration of his good time credits. 

The district court stayed the suit and 
ordered Clayton-El to pursue a state ha- 
beas action because if Clayton-El won 
his § 1983 claims it could have a preclu- 
sive effect on a lawsuit seeking 
restoration of the good time credits. An 
Illinois state court ruled in Clayton-El’s 
favor and ordered a new disciplinary 
hearing held. The second hearing was 
held in Clavton-El’s absence as a guard 
claimed Clayton-El, who was in segre- 
gation after being stabbed, refused to be 
handcuffed while taken to the hearing. 
Clayton-El disputed that he had refused 
to be handcuffed and claimed that his 
due process rights were again violated 
when he was found guilty at the second 
hearing based solely on the findings of 


the first hearing. The district court 
granted summary judgment to the defen- 
dants on all counts and dismissed. The 
court of appeals reversed and remanded. 

The appeals court began its analy- 
sis by noting "The parties cannot even 
agree about what the district court actu- 
ally did here or about what the 
fundamental issues in the case really are, 
much less about how the issues should 
be resolved-” The court gives an exten- 
sive discussion to the relationship 
between § 1983 and habeas actions. The 
latter require exhaustion of state rem- 
edies if it will affect the length or 
duration of a petitioner’s sentence while 
1983 does not. Readers should note that 
the question of when prisoners can chal- 
lenge due process violations in 
disciplinary hearings, seeking only 
money damages and not the restoration 
of the lost good time, via section 1983 
was recently decided before the U.S. su- 
preme court in Edwards v. Balisok , 520 
US 117 S.Ct. 1584(1997). PLN reported 
the court’s ruling in the July ’97 issue. 

In Heck v. Humphrey , 512 U.S. 477, 
114 S.Ct. 2364 (1994) the court held that 
suits challenging an underlying convic- 
tion must be brought as habeas actions 
with the section 1983 cause of action 
accruing when the conviction is reversed. 
Heck stated it did not apply to prison 
disciplinary hearings that challenge the 
procedure used and not the end result. 
Applying Heck the appeals court in this 
case held that some of Clayton-Els' 
claims were proper under § 1983 while 
others were not. 

The court held that the district court 
erred in staying the litigation of the due 
process claims, whether notice of the first 
hearing was withheld as well as by some- 
how concluding that the second 
disciplinary' hearing somehow cured or 
resolved the due process violation at the 


first. "This conclusion was error be- 
cause ... these claims did not depend upon 
finding any facts about the outcome of 
the disciplinary' process. The essential 
factual question for all of these claims is 
whether Fisher withheld notice of the 
disciplinary hearing. If Clayton-El can 
resolve this question in his favor, he can 
collect nominal damages ... If he can 
also prove that the withholding itself- 
regardless of its consequences for 
disciplinary' sanctions-caused him to suf- 
fer emotional and mental pain and 
suffering, he can collect compensatory 
damages. If he can prove that Fisher 
deliberately or wantonly withheld notice, 
,he may collect punitive damages. The 
outcome of the disciplinary process sheds 
no light on any of these factual issues, 
and they can be adjudicated without re- 
gard to any questions about the sanctions 
imposed on Clayton-El The district 
court should now resume the litigation 
of these claims.” 

The court extensively discussed the 
district court’s treatment of Clayton-Els’ 
claims regarding the imposition of sanc- 
tions at the first hearing. The court noted 
that the actions of the disciplinary hear- 
ing committee were cognizable as habeas 
corpus claims. After 1990 the district 
court could have considered the claims 
related to the first, but should have ab- 
stained from any rulings concerning the 
second hearing. The lower court did not 
err because of its decision about the hear- 
ing itself. Instead. "It erred in 
concluding that the claims involving that 
issue were properly before it Clayton- 
Els’ claims that related to his 
confinement in disciplinary segregation 
are no more ready for adjudication now 
than they were in 1 988 because they are 
not yet cognizable under § 1983. They 
should be dismissed.” See: Clayton-El 
v. Fisher. 96 F.3d 236 (7th Cir 1996). ■ 
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Florida Paradox of Prisons, Politics, and Profits 


F or the past three years the 
Florida state legislature has 
surfed the get-tough wave, enacting laws 
to clamp down on Florida’s 65.000 state 
prisoners. They have enacted laws to 
remove weights and recreation equip- 
ment, eliminate funding for prison TV 
sets, and were quick to follow Alabama’s 
lead in resurrecting chain gangs. 

Though state politicians garnered 
much acclaim from "No TVs in prison” 
sound bites two years ago, the reality of 
the get tough measures doesn't jibe with 
the political rhetoric. The state is for- 
bidden to spend money on new TV sets 
for prisons, but prisoners still watch old 
sets that the state pays to have repaired. 

Florida's deputy corrections secre- 
tary. William Thurber, acknowledges the 
department’s interpretation has not al- 
ways matched what lawmakers say they 
had in mind. But he said he sees the 
department’s job as complying with the 
law while keeping safety risks to a mini- 
mum, adding that TVs are one of the 
cheapest methods he knows of keeping 
prisoners occupied, referring to them a 
"management tool.” 

New state prisons also manage, to 
escape the letter of the law on televisions 
and weights. Though they cannot buy 
new equipment, prison officials point out 
that they don't turn down equipment that 
happens to be donated, or “surplus 
equipment” from other state prisons. 

Florida's private prisons don’t have 
to be so coy. however, in providing 
"management tools” for their prisoners. 

It turns out that privately run prisons in 
the state are exempt from the get-tough 
state laws that say. “The Department of 
Corrections shall...” 

State legislators turned to private 
prisons in order to save money, and have 
so far relinquished about ten percent of 
the state prisoner population to the con- 
trol of private firms. But the private 
prison corporations need to have "effec- 
tive management tools” in order to keep 
the number of guards down — to save 
money. So private prisons have TVs and 
weights galore. Some even boast air 
conditioning And chain gangs'? Not 
for private prisons. 

State senator Charlie Crist, dubbed 
"Chain Gang Charlie” when he spear- 
headed the 1 995 campaign for Florida's 
chain gangs, also supported privatizing 


some prisons. But he said he’s disap- 
pointed that prisoners in the 
corporate-run institutions are getting so 
many amenities. “I want to replace play 
with work,” says Crist. But so far he 
and other lawmakers have done nothing 
to change the different standards for pub- 
lic and private prisons. 

Instead, Crist and others are surfing 
this year’s political wave of get-tough 
rhetoric and pushing for ever-tougher 
provisions. This year "Chain Gang 
Charlie” introduced a follow-up chain 
gang bill that specifically spells out 
tougher provisions: Chain gangs must be 
comprised of at least five "violent offend- 
ers.” chained to each other, and set to 
work along major highways where the 
public can readily see them. The mea- 
sure does not have DOC support. 

"The biggest issue." says Thurber of 
the DOC, “is whether we want danger- 
ous prisoners that close to the public.” If 
the bill passes. Florida would be the only 
state to shackle prisoners together. Last 
year Alabama discontinued the practice 
after the Southern Poverty Law Center 
filed litigation challenging the practice. 

Crist also wants prisoners to work 
40 hours per week. Prison officials say 
that would be fine, if the state comes up 
with the money to run the additional 
work programs. 

Another state lawmaker. Bob 
Brooks, introduced a bill to take away 
prisoners’ cigarettes. Other states, 
though, have done so with disastrous re- 
sults. Neighboring state Georgia gave 
up such a ban last year amid rampant 
contraband and discipline problems. 
Some guards reportedly made as much 
money selling cigarettes as they were 
paid in salary 

Few lawmakers are willing to pub- 
licly speak out against the get-tough 
measures. Democrat George Crady is one 
of those few. "It may not be politically 
popular to say this.” said Crady, “but if 
you take away all of [prisoners’] privi- 
leges. it makes them antagonistic and you 
have to hire more guards to watch them. " 

Rep. Crady's statement illuminates 
the basic paradox of prisons, politics, and 
management costs — a paradox not faced 
by Florida’s private prisons, and one 
which Florida lawmakers have yet to 
grasp. ■ 

Source: Palm Beach Post 


Washington Prison 
Legislation 

T he Washington state legislature 
ended its 1997 session by pass- 
ing very' few laws that directly impact 
Washington prisoners. Laws that were 
signed into law were: 

ISRB: House Bill 1646 extended 
the existence of the Indeterminate Sen- 
tence Review Board (ISRB, AKA the 
parole board) another ten years until 
2008: The ISRB was initially slated to 
cease its existence in 1988 after Wash- 
ington enacted determinate sentencing. 
Since then it has obtained several exten- 
sions to keep its grip on those prisoners 
convicted before 1984. The bill passed 
both houses of the legislature unani- 
mously and amended RCW 9.95.00 1 1 
and 9.95.003. 

Disclosure of HIV Status. Substi- 
tute House Bill 1605 was signed into law 
which allows medical personnel to in- 
form jail and prison employees exposed 
to a prisoner’s bodily fluids whether or 
not the prisoner is infected with HIV or 
any other fluid borne disease. The DOC 
and county jails were ordered to develop 
policies for distribution of communicable 
disease prevention guidelines to their 
staff. 

35% Statute: Senate Bill 5283 was 
passed. Its stated purpose was to 
"clarify” RCW 72.09.480. the state stat- 
ute which mandates the seizure of 35% 
of all funds sent to prisoners from sources 
outside the prison system. The new' por- 
tion of the law defines "cost of 
incarceration” as "the cost of providing 
an inmate with shelter, food, clothing, 
transportation, supervision, and other 
serv ices and supplies as may be neces- 
sary for the maintenance and support of 
the inmate while in the custody of the 
Department, based on the average inmate 
costs established by the Department and 
the Office of Financial management ” 
The new law states: "The amount 
deducted from an inmate's funds under 
subsection (2) of this section shall not 
exceed the Department’s total cost of 
incarceration for the inmate incurred 
during the inmate's minimum or actual 
term of confinement, whichever is 
longer" The constitutionality of RCW 
72.09.480 is being challenged in the 
class action suit of 11 'right v. Rive land. 
The legislative change does not affect the 
litigation or the claims raised therein. H 
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Prisoner’s Death Throws Utah DOC into Turmoil 


O n March 19. 1997. Michael 
Valent — a schizophrenic pris- 
oner housed in the mental health wing 
of a Utah prison — died while confined 
in a "restraining chair." Valent was 
strapped into the device for 16 hours 
without a break, his arms and legs im- 
mobilized. Preliminary findings indicate 
the 29-year-old prisoner died when blood 
clots broke loose after they formed in his 
legs, lodging in a lung. Blood clots may 
form in extremities when muscle move- 
ment is restricted for long periods. 

About a week after Valent’s death, 
the American Civil Liberties Union sent 
a letter to Utah state officials requesting 
a moratorium on use of the "restraining 
chair” by prison officials. 

The prison’s response was blunt. "It 
ain’t going to happen,” said DOC 
spokesman Jack Ford. “We’ve got people 
today who are trying to kill themselves. 
We will use the chair as needed, when 
necessary.” 

The ACLU sent the letter to Gov. 
Michael Leavitt, then Corrections Direc- 
tor 0. Lane McCotter. Utah Atty. Gen. 
Jan Graham and others. The ACtu told 
Utah officials that use of the chair to 
punish prisoners is cruel and unusual 
punishment. The letter asked prison of- 
ficials to contact the ACLU within a 
week "so that we can begin substantive 
discussions to resolve this matter." If 
prison officials failed to respond by the 
deadline, the letter warned, the ACLU 
may file a lawsuit. 

Ford told Stephen Hunt, a reporter 
for the Salt Lake Tribune , that prison 
officials would ignore the deadline. 

"They [the ACLU] don't run the 
Department of Corrections." he said. 
"They are not putting deadlines on us." 

ACLU officials say they are investi- 
gating 14 complaints involving use of 
the chair, including allegations it is used 
as punishment. The Disability Law Cen- 
ter in Salt Lake City' is also investigating 
four cases where the restraint chair may 
have been used inappropriately against 
mentally-ill prisoners. 

The two organizations have also 
notified the state of their intent to sue 
the prison over its use of another restraint 
device called "the board." on which they 
say one prisoner was strapped in a prone 
position for 1 2 weeks. 


Ford denied that restraints are used 
to punish prisoners. "If we want to pun- 
ish them, we lock them in their cells and 
take away privileges.” he told reporters. 

This initial "tough stance" by the 
DOC turned out to be a miscalculation. 
Harsh press coverage and public reac- 
tion engendered a DOC retreat within 
days. 

DOC attorney Frank Mylar sent a 
conciliatory letter to the ACLU and the 
Disability Law' Center stating that use 
of the chair had been suspended since 
Valent’s death. In the letter, Mylar de- 
nied the prison was bowing to "threats 
of litigation” or "media hype." 

"This action was taken ... because 
it is good correctional practice to review 
policies and procedures anytime an in- 
cident occurs,” he wrote. DOC spin 
doctor Ford followed with an announce- 
ment to the press that he was "asking 
for input, to see if we are doing some- 
thing we shouldn’t.” 

"We don’t want this to happen 
again." said Ford, adding that he was 
trying to get further information about 
the device from the Oregon manufac- 
turer. "If the ACLU has some idea of a 
better way. we'll listen." said Ford. 

In mid-April, an Associated Press 
investigation led to the revelation that 
the Utah DOC’s full-time director of 
medical services. Robert Dennis Jones, 
was paid $143,308 for his state services, 
plus $21,076 in "on-call” pay, while at 
the same time holding down four addi- 
tional part-time jobs in the private sector. 

The scope of press scrutiny was wid- 
ened by Brian Mafflv of the Salt Lake 
Tribune. Maffly exposed the question- 
able DOC hiring of Dr. David Egli. 
whose decision to place Valent in the 
restraining chair arguably led to the 
prisoner's death. 

Maffly revealed that in 1989 Egli 
was charged by state prosecutors with 
felony fraud in connection w ith $42,000 
he collected in bogus Medicaid billings. 
Egli pleaded guilty to a reduced misde- 
meanor charge and was placed on 18 
months probation. 

But that wasn’t Egli's first, or last, 
brush with criminal or ethical violations. 
In 1985 he faced prescription fraud 
charges for illegally supplying a family 
friend with strong painkillers. The 


friend. Glen Tay lor, was assigned to In e 
with Egli and his family by the Church 
of Jesus Christ of Latter-day Saints after 
Taylor returned to Utah from a church 
mission. 

Egli told patients that Taylor was a 
pre-mcd student and allowed Taylor to 
treat some of them, Taylor is not trained 
in psychiatry and. according to DOPL 
records, has been wanted on prescription 
fraud charges for 10 years. Criminal 
charges were dismissed against Egli in 
the case but lus professional license was 
placed on probation for 1 0 years in 1985 

Then in 1991 Egli appeared before 
the licensing board in connection with 
allegations by some patients of bizarre 
behavior. Egli reportedly had male pa- 
tients stand on one foot and place the 
other foot on his crotch — purportedly 
to asses their balance. Two patients re- 
ported that Egli appeared to get sexual 
gratification from these "tests." 

That incident led to the placement 
of Egli's license on probation for a sec- 
ond time in 1991, and although he was 
then on both criminal and professional 
probation, the Physician's Licensing 
Board allowed Egli to continue practic- 
ing. It did. however, insist that he work 
in a "group setting." 

Several months later Egli was hired 
by the DOC. Prison officials, including 
Executive Director of Corrections O 
Lane McCotter. were aware of Egli's 
questionable past but decided to hire him 
anyway. Robert Jones, the prison's medi- 
cal director, said if he had it to do over, 
he would not hesitate to hire Egli again 

"I know he [Egli] has some ques- 
tionable things m his past." said Jones, 
"but today he is an excellent psychiatrist. 
He is caring. Dr. Egli. as well as the 
rest of the staff, was extremely devas- 
tated. They cared for Michael Valent 
very much." 

But Egli didn't demonstrate that 
care prior to Valent’s death. He report- 
edly authorized guards by phone to strap 
Valent into the device. According to 
published news accounts. Egli arrived at 
the prison 12 hours later. But instead of 
checking on Valent right away , as policy 
dictates, he attended meetings for a few 
hours before ordering his release from 
the chair. Valent dropped dead moments 
later. 
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Christine Godnick, a former medi- 
cal licensing investigator who probed the 
Egli-Tavlor case in 1 985, criticized state- 
ments made by Jones about hiring Egli 
as part of his "rehabilitation.” Godnick 
said Egli demonstrated little rehabilita- 
tive potential to her. 

“He [Egli] lied to me,” Godnick 
said. "You don’t take a psychiatrist who 
can ’t get a job anywhere else, the worst 
of the worst, and send him out to the 
prison.” she said. “The inmates deserve 
better.” 

The heat on the DOC generated by 
a continued critical press coverage led 
to McCotter 's resignation at a May 9 
press conference. Standing shoulder to 
shoulder with republican governor Mike 


Leavitt, the 56-year-old McCotter stated 
that he was “certainly not retiring.” and 
that he would stay on as interim director 
pending a search for his replacement 
Both McCotter and the governor insisted 
that he was not being “forced out.” Gov- 
ernor Leavitt said he and McCotter had 
concluded that the department needed 
“fresh leadership.” 

We at PLN would like to thank our 
readers who sent newspaper clippings 
and updates on this story'. Though the 
Utah DOC has been throw n into turmoil 
by Michael Valent s death, and its direc- 
tor has stepped down, it remains to be 
seen whether any substantive changes 
will occur or what, if any, civil or crimi- 
nal sanctions w ill be imposed. The real 


tragedy, it would seem, is that the public 
and press scrutiny of the Utah DOC prob- 
ably would not have occurred were it not 
for the death of Michael Valent. A PLN 
reader sums things up nicely: 

“I have been strapped to the chair 
and the board,” he writes. “This is no 
doubt torture. Myself and other prison- 
ers have contacted the ACLU about this 
form of torture, but they would do noth- 
ing until someone was murdered. .. My 
friend Mike is now in a better place, but 
what sucks is that the ones that killed 
him; in the long run. will get away with 
murder.” ^ 

Sources: Salt Lake Tribune, 

AP. Reader Mail 


Kansas Ad Seg Hearing Required 


T he supreme court of Kansas 
held that a prisoner was entitled 
to a hearing to determine if three years 
in administrative segregation (ad seg) 
has become a prohibited punishment. 
Rodney Murphy, a Kansas state prisoner, 
w as placed in ad seg in 1993 for investi- 
gation after a prison rebellion in which 
a guard was killed After almost a year 
in ad seg Murphy filed a petition for ha- 
beas corpus The trial court ruled in his 
favor finding that after a year in ad seg 
no charges had been filed against 
Murphy while 12 others had been 
charged in the guard’s death. The court 
found several due process violations and 
ordered Murphy's immediate release 
into general population (GP). 

The state supreme court affirmed in 
part and reversed in part, holding that 
the lower court erred in finding the 
prison warden lacked the authority to 
hold Murphy in ad seg after Murphy had 
ceased all threatening behavior. The 
court relied on Sanclin v. Connor, 115 
S.Ct. 2293 (1995) to hold that Kansas 
prisoners have no liberty interest in re- 
maining in GP thus, the trial court erred 
in holding the ad seg review board was 
required to inform Murphy of all exist- 
ing evidence that might be used against 
him. The court specifically held that 
“Murphy’s confinement in administra- 
tive segregation is also not the type of 
significant deprivation by which the state 
of Kansas might create a liberty inter- 
est.” 

Because the three year statute of 
limitations had run on all offenses aris- 


ing from the 1993 rebellion the court held 
that Murphy was entitled to “a KSA 60- 
1501 hearing, with counsel, before the 
district court to challenge the presump- 
tion of regularity which has attached to 
the administrative segregation decision 

AA Probation 
Violates Establ 

T he court of appeals for the sec- 
ond circuit affirmed a lower 
court ruling that a probation condition 
requiring an atheist probationer to at- 
tend Alcoholics Anonymous (AA) 
meetings violated the establishment 
clause of the first amendment. In the 
July. 1995. issue of PLN we reported 
Warner v. Orange County Dept, of Pro- 
bation. 870 F. Supp. 69' (SD NY 1994). 
The district court held that- AA meet- 
ings constituted the establishment of a 
religion by the state because of AA’s 
heavy' religious content The court held 
that forcing Robert Warner, an Atheist 
New Yorker sentenced to probation for a 
drunk driving conviction, to attend AA 
meetings as a probation condition vio- 
lated his first amendment rights. The 
court granted Warner declaratory relief 
and awarded him $1 in nominal dam- 
ages plus attorney fees. The 
defendants appealed and appeals court 
affirmed the legal issues presented on ap- 
peal and later amended its ruling to 
remand the case to the district court for 
further factual development. 

The first amendment prohibits the 
creation of a state religion and prevents 
the government from favoring one reli- 

1 1 


and attempt to establish that such segre- 
gation has actually become punishment 
contrary to K.A.R. 44-14-301. We re- 
mand for the limited purposes of such a 
hearing.” See: Murphy v. Nelson , 92 1 
P.2d 1225 (KS S.Ct. 1996). ■ 

Requirement 
shment Clause 

gion over another AA is a religious 
(Christian) oriented program 

The appeals court held that the 
probation department was indeed li- 
able for the AA requirement and that 
Warner did not “consent” to the AA 
condition by failing to object to it at his 
sentencing hearing. The court held that 
neither the probation department nor 
Warner’s probation officer were enti tied 
to immunity from suit The court gav e 
an extensive discussion to municipal li- 
ability' and immunity defenses, which 
will be useful to anyone litigating jail suits 
against municipalities. 

On the merits, the appeals court held 
that Warner s attendance at the meetings 
was coerced and v iolated the establish- 
ment clause. It affirmed the lower court 
but remanded the case back to the dis- 
trict to determine if the county argued at 
trial that Warner's failure to object at 
sentencing constituted consent to the re- 
ligious content, and w hether Warner had 
waived his § 1983 claim by failing to 
object to the AA sentencing condition. 
The court also held that the nominal 
damage award was appropriate. See: 
Warner v. Orange County Dept, of Pro- 
bation. 115 F.3d 1068 (2nd Cir. 1997).B 
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DC Circuit Creates New Immunity Rule 


T 'he court of appeals for the DC 
circuit, on rehearing en banc, 
overruled prior circuit precedent by hold- 
ing that a civil rights plaintiff is no 
longer required to plead a government 
official’s unconstitutional intent with 
specific discernible facts or offers of 
proof that constitute direct, as opposed 
to merely circumstantial evidence of the 
intent. Additionally, the court held that 
allegations that a prison official 
misdelivered a box of a prisoner’s legal 
files in retaliation for the prisoner’s com- 
munication with the press, stated a First 
Amendment claim. 

In 1989 Leonard Crawford-El, a DC 
prisoner serving life described by the 
court as a chronic litigant, filed suit un- 
der 42 U.S.C. section 1983 claiming 
denial of access to the courts and due 
process, in addition to the retaliation 
claim, plus a pendant DC law claim for 
conversion. The district court granted 
the defendant's motion to dismiss all 
claims in Crawford-El’s fourth amended 
complaint, applying the DC circuit’s 
unique “direct-evidence” pleading re- 
quirement to the retaliation claim. 

On appeal, a panel affirmed the dis- 
missal of the court access and due process 
claims dismissal, but suggested en banc 
review of the retaliation claim. The full 
court then unanimously scrapped the 
circuit's direct-evidence rule replacing 
it with a similarly bizarre formula pecu- 
liar to that circuit. Now. plaintiffs who 
seek damages from government officials 
for motive based constitutional torts 
within the DC circuit’s jurisdiction are 
required to prov e the defendant’s uncon- 
stitutional motives by clear and 
convincing evidence. Having established 
this new policy, the appeals court vacated 
the dismissal of the retaliation and con- 
version claims, remanding the case to the 
trial court to afford Crawford-El an op- 
portunity to meet the new requirement. 

The en banc hearing was held solely 
to resolve the continuing disputes within 
the circuit on how a government official’s 
assertion of qualified immunity should 
affect pleading and summary judgment 
standards. On the theory of balancing 
the competing interests of vindicating 
constitutional rights against protecting 


Supreme Court Grants Review 

officials from exposure to discovery and 
trial, the court tilted the scales heavily 
in favor of the latter. The plurality opin- 
ion crafted this new rule to be applied to 
state-of-mind issues. Now. unless a 
DC plaintiff can offer clear and con- 
vincing evidence of motive at the 
pleading stage, summary judgment 
for the defendant(s) is mandated, even 
before discovery. 

In concurring opinions, the circuit 
split along ideological lines with respect 
to the new "heightened production” rule. 
One judge even suggested that the Su- 
preme Court flatly overrule both Bivens 
and Pape, eliminating federal constitu- 
tional torts against government officials 
altogether. Conversely, a minority opin- 
ion accused the plurality of creating a 
Draconian rule that would make it vir- 
tually impossible for intent-based 
constitutional torts to survive a defense 
of qualified immunity on a motion to dis- 
miss, or summary judgment. 

This case represents the latest effort 
by the DC circuit to shield government 
officials from constitutional tort liabil- 
ity by erecting judicial obstacles to citizen 
plaintiffs. Since the Supreme Court has 
rejected the circuit’s previous creations 
along these lines, this unique standard 
should eventually meet a similar fate. 
Crawford-El v. Britton, 93 F.3d 813 (DC 
Cir. 1996). 

Shortly before recessing, in June, 
1997, the supreme court granted certio- 
rari and will decide the following 
questions presented for review: "(1) In 
case against government official claim- 
ing she retaliated against plaintiff for his 
exercise of First Amendment rights, does 
qualified immunity doctrine require 
plaintiff to prove officials unconstitu- 
tional intent by clear and convincing’ 
evidence, as five members of the 1 1 judge 
en banc court would hold? (2) In First 
Amendment retaliation case against gov- 
ernment official, is official entitled to 
qualified immunity if she asserts legiti- 
mate justification for her allegedly 
retaliatory act and that justification 
would have been reasonable basis for act. 
even if evidence, no matter now strong, 
shows officials actual reason for act was 
unconstitutional, as concurring member 


of en banc court would hold?” The case 
is CrawJ'ord-FJ u Britton . Case No. 96- 
827. PLN will report the ruling once it 
is issued sometime in 1998 

Readers should note this is not the 
first time the supreme court has wrestled 
with the DC circuit's bizarre formula- 
tions on qualified immunity for prison 
officials. In Kimberlin v. Quinlan , the 
court agreed to rule on the DC Circuit’s 
convoluted grant of immunity to prison 
officials in Kimberlin v. Ouinlan , 6 F.3d 
789 (DC Cir. 1993). While the supreme 
court reversed and remanded in that case, 
it did so without a specific ruling because 
it made its decision in conjunction with 
Johnson v. Jones , 115 S.Ct. 2151 (1995). 
The importance of these cases will be felt 
far beyond prison cases since qualified 
immunity is a defense asserted by all gov- 
ernment officials sued for civil rights 
violations. ■ 

Punitive Segregation May 
Violate Due Process 

A federal district court in New 
York held that New' York state 
prisoners have a due process liberty in- 
terest in remaining free from punitive 
segregation. In a very brief ruling the 
court denied prison officials' 
Fed.R.Civ.P. 12(c) motion forajudgment 
on the pleadings, holding that Raymond 
Wynn had stated a due process claim 
for being placed in segregation for 90 
days 

The defendants unsuccessfully ar- 
gued that since Sandin v. Connor, 115 
S.Ct. 2293 (1995) [PLN. Aug. 1995] was 
decided. New York prisoners have no due 
process right to be free from disciplin- 
ary segregation. The court held that 
under Frazier v. Coughlin, 81 F.3d 313 
(2nd Cir. 1996) Wynn had stated a 
claim. Readers should note that this 
ruling goes against most rulings from 
federal courts in New York, which 
tend to hold that punitive segregation 
alone, without a loss of good time, 
does not state a federal due process 
claim after Sandin. See: fl'vnn v 
Uh-ler. 941 F Supp - 28 <ND NY 
1996). ■ 
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PLRA Round Up 

District Courts Responsible for 
PLRA Appeal Fees: The court of ap- 
peals for the fifth circuit held that a 
district court erred when it refused to rule 
on a prisoner’s motion to proceed on 
appeal with In Forma Pauperis (IFP) sta- 
tus, i.e , without pre-paying the filing 
fees. Prisoners seeking "to process IFP 
on appeal must obtain leave to so pro- 
ceed despite proceeding IFP in the 
district court.” "'We hold that the finan- 
cial screening and assessment 
procedures of the PLRA regarding ap- 
pellate filing fees are to be conducted by 
the district courts. When a district court 
grants a prisoner leave to proceed IFP 
on appeal, the district court must assess 
the initial partial filing fee as directed 
by the PLRA.” The case was remanded 
for the district court to rule on the 
plaintiff’s motion to proceed IFP on ap- 
peal. The appeals court did not state 
whether prisoners could appeal denial 
of IFP status as they could before the 
PLRA's enactment. See: Morgan v. 
Haro. 112 F.3d 788 (5th Cir. 1997). 

Fifth Circuit Applies Three 
Strikes Provision: The court of appeals 
for the fifth circuit held that 28 U.S.C. § 
1915(g), which does not allow IFP sta- 
tus to prisoners who have had three or 
more suits dismissed as frivolous or for 
failing to state a claim, is constitutional. 
The court rejected arguments that § 
1915(g) violated prisoners’ right of ac- 
cess to the courts because the prisoners 
can still file suits, as long as they pay 
the filing fee. The court, in part, claimed 
this case did not involve a "fundamen- 
tal interest”, such as the deprivation of 
liberty, divorce actions, etc., thus the 
court was not obligated to waive the fil- 
ing fee. The court duly noted the 
plaintiff in this case. Arthur Carson, had 
already had many cases dismissed as 
being frivolous "Carson's own lengthy 
litigation history is the strongest possible 
argument for the PLRA's rationality." 

The court also held the PLRA docs 
not apply to habeas corpus actions and 
discussed when habeas petitions should 
be construed as § 1983 actions. See: 
('arson v. Johnson. 112 F.3d 818 (5th 
Cir. 1997). 


PLRA Filing Fees Don’t Apply to 
Habeas: The court of appeals for the 
Fourth and District of Columbia circuits 
held that the filing fee provisions of the 
PLRA do not apply to habeas corpus pe- 
titions filed by prisoners. These courts 
agreed with all other circuits, the second, 
third, fifth, sixth, seventh, ninth, tenth 
and eleventh, that have considered this 
question and ruled the same. The fourth 
circuit ruling contained a detailed dis- 
cussion of the PLRA's legislative history 
and intent. See. Smith r. Angelone. Ill 
F.3d 1126 (4th Cir. 1997) and United 
States v. Levi . Ill F.3d 955 (DC Cir. 
1997). 

Fourth Circuit Affirms 
PLRA IFP Provisions in 
Parole Suit 

The court of appeals for the fourth 
circuit held that changes to 28 U.S.C. § 
1915 by the Prison Litigation Reform Act 
(PLRA). which requires prisoners to pay 
full filing fees in all civil litigation, are 
constitutional. Gary Roller, a South 
Carolina prisoner, filed suit in 1990 chal- 
lenging that state's parole law which 
retroactively applied changes so that pris- 
oners convicted of violent offenses would 
have parole hearings every two years af- 
ter an initial parole determination, rather 
than every' year as was the case when they 
were convicted It also required a two 
thirds majority to authorize parole for 
violent offenders rather than a simple 
majority. In Roller v. Cavanaugh. 984 
F.2d 120 (4th Cir. 1993) [PLN. Aug. 
1993] the appeals court held Roller was 
entitled to declaratory relief, which the 
district court duly granted, as the law 
violated the e.\ post facto clause. 

The state later moved to modify the 
judgment arguing that California De- 
partment of Corrections v. Morales. 514 
U S. 499. 115 S.Ct. 1597 (1995) [PLN. 
July. 1995] held that changing the fre- 
quency of parole hearings did not 
implicate the ex post facto clause. The 
court agreed and ruled in the state’s fa- 
vor. See: Roller v. Gunn. 932 F. Supp. 
729 (D SC 1996). The appeals court af- 
firmed on all counts 


Roller paid the $105 filing fee for 
the appeal under protest, while arguing 
that the PLRA’s IFP provisions were un- 
constitutional. The court quickly 
disposed of Roller’s arguments that re- 
quiring prisoners to pay filing fees 
violates their right of access to the courts 
and equal protection. The court held the 
PLRA changes to 28 U.S.C. § 1915were 
constitutional. In doing so the court ex- 
pressed its distaste for prisoner litigation, 
noting IFP prisoner filings accounted for 
75% of all fourth circuit filings in 1995. 
In pre-PLRA cases the fourth circuit had 
repeatedly called on congress to limit 
prisoner EFP filings, so this ruling should 
come as no surprise. 

Turning to the merits of Roller 's ex 
post facto claim, the court held that ret- 
roactive application of S.C Section 
24-21-645 was constitutional in light of 
Morales and had essentially overruled 
its prior decision in this case. The court 
held that to prove an ex post facto viola- 
tion under the Morales standard a 
plaintiff would have to show "with as- 
surance" that they would have received 
parole under the old system, a mere op- 
portunity to take advantage of early 
release provisions afforded by more fre- 
quent parole hearings, is not enough. 
Anyone litigating retroactive changes to 
parole procedures will find this case use- 
ful as it contains numerous citations on 
the topic. See. Roller v. Gunn. 107 F.3d 
227 (4th Cir. 1997). 

PLRA ‘Physical Injury’ 
Requirement Affirmed 

In the first published case on this 
issue, a federal district court in Indiana 
held that a provision of the Prison Liti- 
gation Reform Act (PLRA). requiring 
"physical injury " before a prisoner's law- 
suit can proceed, mandated dismissal of 
prisoners’ claim that they were exposed 
to asbestos. 

When the PLRA was enacted it cre- 
ated 42 U.S.C. § 1997e(e) which states: 
"No federal civil action may be brought 
by a prisoner confined in a jail, prison 
or other correctional facility, for mental 
or emotional injury suffered while in 
custody without a prior show ing of physi- 
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cal injury " In 1993 a group of Indiana 
prisoners filed a class action suit claim- 
ing their eighth amendment rights were 
violated when prison officials deliber- 
ately exposed them to asbestos while they 
worked in a prison kitchen The prison- 
ers did not seek injunctive relief and did 
not claim the asbestos had caused them 
any physical illness. yet The defendants 
sought dismissal of the complaint as a 
judgment on' the pleadings, which the 
court granted. 

The court gave an extensive discus- 
sion to injury requirements in § 1983 
actions as well as the PLRA’s “physical 
injury" requirement. The court noted 
some courts have held that mere expo- 
sure to asbestos does not constitute a 
physical injury. The court held that the 
plaintiffs had "not pleaded a ‘physical 
injury’ within the meaning of § 1997e(e) 
so that they cduld recover damages for 
mental or emotional injuries.” The court 
also held the statute applied to people 
since released from prison as well as to 
actions filed before the PLRA’s enact- 
ment in [996. 

The court noted this provision of the 
PLRA had no legislative history indicat- 
ing how it was intended to be applied 
The court dismissed the complaint with- 
out prejudice. "If a member of the 
plaintiff class later develops a disease 
caused by the exposure to asbestos, that 
person would then appear to be able to 
satisfy the physical injury requirement 
of § 1 997e(e). " 

The court rejected constitutional 
challenges to § 1997e(e), holding con- 
gress had the authority to restrict 
remedies for constitutional violations 
Indeed, the court candidly noted that citi- 
zens have many rights without remedies 
and "courts frequently rule for the de- 
fendant even though the plaintiff may be 
right on tire merits.” The court noted this 
section may not apply to federal prison- 
ers who bring Bivens actions against 
federal prison officials. 

The court accepted that the eighth 
amendment can be violated by deliber- 
ate. cruel infliction of psychological 
harm without accompanying physical 
injury. But money damages won’t be 
available for such torment under § 
1997e(e). The court held it only limits 


damage recovery to those cases where a 
prisoner can show physical injury . The 
court rejected the claim that the statute 
burdened prisoners’ right of access to the 
courts and equal protection. Prisoners 
can still file suit, they just can’t collect 
damages. As the first published ruling 
on § 1997e(e) it calls into question the 
availability of money damages in a w ide 
area of prisoner rights litigation that typi- 
cally does not involve physical injury, 
i.e., mail censorship, denial of due pro- 
cess. religious freedom, court access, etc. 
Typically the cause of action is premised 
upon on the constitutional violation it- 
self rather than the harm suffered, which 
goes only towards the amount of dam- 
ages. Congress has held that the mental 
and emotional suffering of prisoners is 
worth nothing. See: Zehner v. Trigg, 952 
F. Supp. 1318 (SD IN 1997). 

PLRA Physical Injury 
Requirement Defined 

The court of appeals for the fifth cir- 
cuit held that the Prison Litigation 
Reform Act’s (PLRA) physical injury' 
requirement for prisoners seeking money 
damages is the same as the standard used 
in determining eighth amendment 
claims. This ruling is significant because 
it is the first circuit court ruling on any 
aspect of 42 U.S.C. § 1997e(e), which 
states: “No federal civil action may be 
brought by a prisoner confined in a jail, 
prison or other correctional facility for 
mental or emotional injury suffered while 
in custody without a prior showing of 
physical injury.” 

Lee Siglar. a Texas state prisoner, 
filed suit claiming a prison guard physi- 
cally and verbally abused him during a 
pat search. Siglar claimed the guard, 
w ithout provocation, twisted his arm and 
ear. His ear was sore and bruised for 
three days but he did not seek medical 
treatment. The district court dismissed 
the suit as frivolous because verbal abuse 
by guards does not violate the constitu- 
tion and the lack of qualifying physical 
injury was barred by section 1997e(e). 
The court of appeals affirmed. 

In Hudson u McMi/lmn. 503 U S. 
1. 112 S.Ct. 995 (1992) the supreme 
court set forth the issue to be decided in 
eighth amendment claims involving in- 
juries suffered by prisoners at the hands 


of guards in non-riot situations: 
“Whether force was applied in a good 
faith effort to maintain or restore disci- 
pline or maliciously and sadistically to 
cause harm.” “The absence of serious 
injury, while relevant to the inquiry, docs 
not preclude relief. However, the Eighth 
Amendment’s prohibition of cruel and 
unusual punishment excludes from con- 
stitutional recognition dc minimis uses 
of physical force, provided that the use 
of force is not of a sort repugnant to the 
conscience of mankind ” 

In this case the appeals court held 
“In the absence of any definition of 
physical injury’ in the new statute, we 
hold that the well established eighth 
amendment standards guide our analy- 
sis in determining whether a prisoner has 
sustained the necessary physical injury 
to support a claim for mental or emo- 
tional suffering. That is, the injury must 
be more than de minimis, but need not 
be significant.” The court held that 
Siglar’s alleged injury, a sore ear, was 
de minimis and did not state a valid 
eighth amendment claim Tor excessive 
use of force nor does he have the requi- 
site physical injury to support a claim 
for mental or emotional suffering.” 

The court did not discuss the con- 
stitutionality of section 1997e(e). nor 
how it applied to non eighth amendment 
claims by prisoners, such as disciplin- 
ary hearings, censorship, religious and 
racial discrimination, etc. Indeed, it 
appears tire court could just as easily have 
dismissed Siglar ’s suit for failing to state 
a claim under the eighth amendment 
alone, without relying on the PLRA. but 
chose not to. See: Siglar r. Hightower. 
112 F.3d 191 (5th Cir. 1997). ■ 


Don't Miss an Issue 

Check the expiration 
date on your mailing 
label . If your -PLN sub- 
scription expires 
within three months, 
it's time to renew NOW! 
Don't wait until the 
last ■ minute . The time 
required to process your 
renewal could result in 
your missing an issue 
Of PLN. 
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lln-Happy Meal Provider 

Pulls out of Kansas Prisons 

I n the March ’97 Reader Mail sec- 
tion we printed a letter from a 
Kansas prisoner asking for information 
about a North Carolina corporation. 
Canteen Correctional Services, which 
had a contract to serve (un-happy) meals 
to (very un-happy) Kansas prisoners. An 
alert reader sent us a clipping from The 
Capitol Journal (presumably a Kansas 
newspaper; there was no date on the clip- 
ping, though the letter was postmarked 
May 7. 1997) in which it was reported 
that Canteen (a division of Compass 
Group. USA) terminated its contract. 

"Conditions of the contract signed 
with Compass Group provided for a one- 
year agreement with renewal options," 
said Kansas DOC secretary Charles E. 
Simmons. "Compass Group initiated 
recent discussions with officials from 
KDOC to terminate the food sendee con- 
tract. which resulted in a mutually 
agreeable decision to conclude that as- 
sociation.” 

There were "disturbances” at sev- 
eral Kansas prisons, reportedly caused 
bv anger over the poor food service. 
Simmons told legislative committees 
after the uprisings that the food service 
contractor had "made some mistakes.” 
like failing to provide ketchup and mus- 
tard at meals where hamburgers were 
served or syrup at meals where pancakes 
were served, and running out of the main 
menu item before all prisoners had been fed. 

Compass Group reportedly had to 
pay the state $288,000 as reimbursement 
for overtime worked by guards because 
of the un-happy meal disturbances. The 
DOC claimed when it announced in 
April 1996 that it had signed the con- 
tract with Compass Group that the state 
would save about $1 million a year by 
privatizing food sen icc at the prisons. 

The KDOC. apparently undeterred 
by the un-happy contract with Compass 
Group, remains committed to privatizing 
its food service. Aramark Correctional 
Sen ices, headquartered in Philadelphia, 
will begin operating the KDOC prison 
chow halls July 31st. [Tell 'em not to 
forget the pancake syrup!] Aramark re- 
portedly provides food, laundry and 
commissary sen ices to more than 185 
prisons housing more than 1 00.000 pris- 
oners in 30 states. ■ 

Source: The Capital-Journal 
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Con Artist Dupes “America’s Toughest Sheriff’ 


S heriff Joe Arpaio who touts him- 
self as “America’s toughest sher- 
iff' is apparently not America’s smartest 
sheriff. 

Reputed flimflam man David 
Michael Pecard. 34. wooed his way into 
the sheriff’s heart with empty promises 
of helicopters, tents and other military 
surplus. Pecard, an army Sgt. and mili- 
tary' policeman, was introduced to Arpaio 
by Lt. Col. David Lynch who heads the 
army recruiting office in Phoenix, Ari- 
zona. Arpaio gave Pecard an office down 
the hall from his and carte blanche ac- 
cess to the records division, business 
offices and detention units of the entire 
Maricopa county jail system 

On several occasions Pecard flashed 
a phony badge then checked women out 
of their cells and sexually fondled and 
abused them. He went unchecked until 
a woman prisoner complained to her 
husband at a visit how she had been taken 
out of the jail to a side street and mo- 
lested by Pecard. 

Pecard was subsequently jailed for 
forgery, fraudulent schemes, theft and 
sexual assault allegations from several 
women. In his possession were various 
badges and ID’s which falsely iden- 
tified him as a sheriff's deputy, an 
FBI agent, a U S. marshall and a 
Defense Department investigator. 
Records had been copied or removed 
from the jail by Pecard but at this 
stage investigators arc not sure which 
ones or how many. He is being held un- 
der a $2 million bail. 

Sheriff Joe is known for his own 
antics with staged media shows to in- 
troduce female chain gangs, the tent 
city jails and making male prisoners 
wear pink underwear and black and 
white striped uniforms. "I’ve come 
across some phony cops in .35 years 
of law enforcement, but this guy takes 
the cake. " remarked a befuddled 
Arpaio. 

During Pecard's reign of deception 
he married the records clerk at the 
sheriff's department. This marriage may 
be headed down a rocky road. Since be- 
ing arrested and his true identity being 
established, it has come to light that 
Pecard is married to two. possibly three 
other women. 


“You’ve got to understand, he's a 
con artist. He certainly had us fooled, 
just like he had Sheriff Arpaio fooled." 
said Lt. Col. Lynch. ■ 

Sources: Rocky Mountain Sews, 
Arizona Republic 

North Carolina 

Population Limit Modification 
Affirmed 

T he court of appeals for the fourth 
circuit affirmed modification of 
a consent decree that governed condi- 
tions in North Carolina slate prisons. In 
the February. 1995. issue of PLN we re- 
ported Small v. Hunt. 858 F. Supp. 510 
(ED NC 1994) which modified a con- 
sent decree governing population limits 
at 49 minimum and medium security 
prisons. The consent decree required 
that each prisoner, all housed in dormi- 
tory style prisons, be given 50 square feet 
of space in each dormitory. The decree 
also required that triple bunks be elimi- 
nated. that day room space be provided 
and other living conditions be met. By 
1993 the state had complied with most 
of the decree's requirements except the 
50 square foot per prisoner requirement. 
The state filed a motion to modify pur- 
suant to Fed.R.Civ.P. 60 to allow it to 
house prisoners in dormitories at 130- 
140% of their rated capacities. 

The district court granted the mo- 
tion and modified the decree. The 
appeals court affirmed The appeals 
court noted that the Prison Litigation 
Reform Act (PLRA) allows for the ter- 
mination of population limits but it did 
not address the PLRA because the de- 
cree in this case was modified under 
pre-PLRA standards 

The court essentially relied on the 
fact that prison admissions in North 
Carolina increased from 17.000 a year 
in 1988. w hen the decree was signed, to 
3 1 .000 in 1 993 and the state was spend- 
ing $101 million in excess of what it 
anticipated when it signed the consent 
decree. The court held that in light of 
these changes the district court properly 
modified the decree so that prisoners will 
have less than 50 square feet of fix ing 
space. See: Small v. Hunt. 98 F 3d 789 
(4th Cir. 1996). ■ 
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Jail Medical Fees Upheld by Fifth Circuit 


T he court of appeals for the fifth 
circuit, in two consolidated 
cases, upheld the manner in which fees 
were collected from indigent prisoners 
who sought medical care. This case is 
more important for what it doesn't de- 
cide than for what it.does; The ruling in 
these two cases involve solely the issue 
of due process to be afforded prisoners 
who claim they were incorrectly charged 
a fee for medical services. Under 
Tex. Code Crim.Proc.Ann. Art 104- 
002(d) jail prisoners can be charged for 
seeking medical care. Two indigent pris- 
oners in the Harris County (Houston) jail 
in Texas sought medical care and were 
duly assessed a $3 fee which was seized 
from their jail account^ with no type of 
hearing or process. Both prisoners filed 
suit claiming their money was wrong- 
fully seized because under jail policy 
indigents were not supposed to be 
charged. One suit was dismissed by the 
district court. The other case. DelVerne 
v. Klevenhagen, 888 F. Supp. 64 (SD TX 
1995) [PLN, March, 1996] resulted in a 
bench trial and a verdict in Del verne's 
favor finding that his due process rights 
had been violated. The court awarded 
him $3 in damages. 

The appeals court affirmed the dis- 
missal in Myers and reversed judgment 
in Dell erne. A key issue that readers 
should note is that the plaintiffs in this 
case did not challenge, or dispute, the 
legality of the statute itself w hich allows 
the assessment of medical fees, nor did 
they seek any type of injunctive or de- 
claratory relief. The plaintiffs’ sole issue 
was that the sheriff had violated his own 
policy by charging indigent prisoners for 
medical care when a jail policy exempted 
indigents from paying. By not inform- 
ing them of the exemption, the prisoners 
claimed, they were denied procedural 
due process when their funds were 
seized. The only relief they sought from 
the court was the reimbursement of their 
funds. 

The court noted that the law is well 
established that the failure of state offi- 
cials to follow their own policies or rules 
does not state a constitutional claim nor 
does the mere loss of property. See: 
Parrott v. Taylor. 45 1 U.S. 527. 101 S.Ct. 
1908 (1981). Likewise, no due process 
violation occurs if a state provides an 


adequate post deprivation remedy. See: 
Hudson v. Palmer , 468 U.S. 517, 104 
S.Ct. 3194 (1984). 

The court held that in this case the 
jail prisoners have a statutory, means, 
Tex. Code Crim.Proc.Ann. Art. 104- 
002(d), by which by which to apply for 
reimbursement if they are wrongly as- 
sessed a medical fee. Neither plaintiff 
ever applied for reimbursement despite 
citing the proper statute in their pro se 
complaints. Since they sought only mon- 


A slate district court of appeals 
reld that Florida DOC rules 
were unconstitutional to the extent that 
they purport to prohibit prisoners in dis- 
ciplinary confinement from filing federal 
petitions seeking habeas corpus, or civil 
rights complaints alleging violations of 
federally protected rights. The appeals 
court reversed a lower court order of 
summary judgment in favor of the 
FDOC. 

Traditionally, the FDOC structures 
its policies and procedures to obstruct 
prisoner access to courts. Consistent 
with this philosophy. Fla. Admin. Code 
rules 33-3.005(5) and 3 3-3 0084(l)(i)l 
prohibit prisoners in punitive segrega- 
tion from preparing legal documents or 
legal mail, having access to their per- 
sonal legal papers, or receiving 
materials or assistance from prison 
law' libraries, except where there is a 
legal deadline, to test the legality or 
conditions of the segregation or once seg- 
regation has extended beyond 60 
consecutive days. 

On appeal the FDOC conceded that 
these rules prohibited virtually all access 
to the courts foi prisoners in disciplin- 
ary confinement. However, they argued 
that these rules struck a reasonable 
balance between a prisoner’s right to 
court access and the DOC’s penologi- 
cal interest in controlling prisoner 
behavior and ensuring safety within the 
prison system 

In a well reasoned decision the panel 
quoted Ex Parte Hull. 3 12 U.S. 546. 549 
(1941). noting that a "state and its offic- 
ers may not abridge or impair [a 
prisoner’s] right to apply to a federal 


etary reimbursement, the court held that 
there was no evidence or claim that the 
post-depnvation remedy was inadequate. 

Readers should note that the court 
did not decide the constitutionality of the 
fee statute itself as that was not at issue. 
Thus, the constitutionality of such stat- 
utes is far from resolved. The November. 
1995, issue of PLN discussed different 
strategies to attack such statutes, copies 
are available at $5 each. See: Myers v. 
Klevenhagen , 97 F.3d 91 (5th Cir. 


court for writ of habeas corpus.” The 
appeals court emphasized that this was 
true even when balancing "the state’s 
disciplinary administration of the pris- 
ons.” Johnson v. Avery, 393 U.S. 483, 
486 (1969). 

Similarly, the panel quoted Wolff v. 
McDonnell. 418 U.S. 539, 579 (1974), 
as authority for extending this principle 
to civil rights complaints filed by pris- 
oners seeking vindication of federally 
projected rights (“It is futile to contend 
that the Civil Rights Act of 1871 has less 
importance in our constitutional scheme 
than does the Great Writ ”). 

Concluding its analysis the appeals 
court stressed that these principles were 
reaffirmed in Bounds v. Smith. 430 U.S. 
817 (1977). and more recently in Casey 
v. Lewis. 116 S.Ct. 2174 (1996), The 
panel quoted Justice Thomas to under- 
score that the "right ... articulated in Ex 
parte Hull, is a right not to be arbitrarily 
prevented from lodging a claimed viola- 
tion of a federal right in a federal court.” 
Id. at 2195. Consequently, the FDOC 
rules must yield. 

This decision is necessarily limited 
to petitions seeking federal habeas cor- 
pus relief and civil rights complaints 
alleging violations of federally protected 
constitutional or statutory rights. How- 
ever, because of the FDOC’s tendency to 
lockdown litigators on spurious disci- 
plinary charges, this decision presents a 
serious setback to Attorney General 
Butterworth’s campaign to stomp out 
prisoner litigation. See: Bassv. Depart- 
ment of Corrections, 684 So. 2d 834 (Fla. 
1st DC A 1996). ■ 


1996). ■ . 

Florida Ban on Prisoner Legal Help Struck Down 
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Florida Supreme Court Strikes Down Gain Time Loss 


plying the amendment to inmates con- 
victed of offenses occurring before its 
effective date. Consistent with this opin- 
ion, we also disapprove Attorney General 
Opinion 96-22. Because we trust that 


1996). ■ 

Failure to Treat Broken Hand States Claim 


A federal district court in Illinois 
teld that prison doctors’ fail- 
ure to treat a broken hand for nine days 
stated an eighth amendment claim and 
an Illinois state law requiring that an 
affidavit be filed in medical malpractice 
cases did not apply to federal civil rights 
cases. Ricardo Senisais. an Illinois state 
prisoner, slipped, fell and broke his hand. 
He was made to wait nine days before 
being x-rayed, diagnosed and having his 
hand set in a cast. Senisais filed suit 
claiming that the delay in treatment vio- 
lated his eighth amendment right to 
medical care. The state filed a motion to 
dismiss for failure to state a claim under 
Fed. R. Civ. P. 12(b)(6), which the court 
denied. 

Prisoners have a right to medical 
care, see Estelle v. Gamble . 429 U.S. 97. 
97 S.Ct. 285 (1976). The court noted 


Administrative Exhaustion Required for Disc. Habeas 


the Department will fully comply w ith 
the dictates of this opinion, we withhold 
issuance of the writ.” See: Gwong v. 
Singletary , 683 So. 2d 109 (FL S.Ct. 


that a broken hand "undoubtedly consti- 
tutes a serious injury” based on seventh 
circuit precedent. See: Murphvv. Walker. 
51 F.3d 714 (7th Cir. 1995)’. ”... to es- 
tablish a constitutional violation, a 
plaintiff must demonstrate that he suf- 
fered ‘substantial harm’ as a result of a 
delay in receiving medical care.” The 
court held that in this case a reasonable 
doctor would have recognized the im- 
mediate need for proper treatment The 
court held that Senisais had alleged suf- 
ficient facts to state a claim 

The court also held that IL. Code of 
Civil Procedure § 2622. which requires 
an affidavit to be filed with a medical 
malpractice claim, does not apply to fed- 
eral civil rights claims. The court also 
appointed counsel to represent Senisais. 
See: Senisais v. Fitzgerald. 940 F, Supp. 
196 (ND IL 1996). ■ 


T he Florida supreme court held 
that a DOC Policy denying gain 
time to prisoners eligible to receive it at 
the time of their conviction violated the 
ex post facto clauses of the Florida and 
United States constitutions. In 1996 the 
Florida DOC amended Florida Admin- 
istrative Code (FAC) rule 33-11.0065 to 
retroactively deny prisoners convicted of 
sex or violent offenses who had 85% or 
less of their sentences remaining, the 
ability to earn incentive gain time of 20 
days per month. The rule change came, 
in part, to allow Florida to receive fed- 
eral prison funds under the 1994 crime 
bill. See: December, 1994, PLN. 

Richard Gwong, a Florida prisoner 
serving a 22 year sentence for second 
degree murder, filed a writ of manda- 
mus asking the Florida supreme court 
to order the DOC to make incentive gain 
time available to those prisoners who 
were eligible to receive it at the time of 
their convictions whom the rule change 
affected More than 20,000 Florida pris- 
oners were affected by the rule change. 

The court held that the administra- 
tive change violated the ex post facto 
clause because it increased the punish- 
ment on prisoners who had already been 
convicted of the crime. The court relied 
on Weaver v. Graham. 450 U.S. 24, 101 
S.Ct. 960 (1981) and Waldrup v. Dugger. 
562 So. 2d 687 (FL S.Ct. 1990) in reach- 
ing its decision. "The rule amendment 
in the instant case, as did the statute - in 
Waldrup , retrospectively enhances the 
measure of punishment by altering the 
available gaintime.” 

That the change in gaintime was 
done administratively by the DOC and 
not by the legislature w as immaterial and 
did not resolve the ex post facto viola- 
tion "Given that the amendment (1) 
applies to a class of inmates who com- 
mitted their offenses before the 
amendment's effective date and (2) acts 
to enhance the measure of punishment 
because it eliminates the ability of cer- 
tain inmates to earn incentive gaintime 
credits, we are compelled to conclude 
that it violates the ex post facto prohibi- 
tion ." 

"Accordingly, for the foregoing rea- 
sons, we grant Gwong ’s petition holding 
that upon this opinion 's becoming final, 
the department shall be barred from ap- 


T he court of appeals for the third 
circuit held that federal prison- 
ers w'ho challenge disciplinary hearings 
via habeas corpus must first exhaust their 
administrative remedies within the Bu- 
reau of Prisons (BOP) and failure to do 
so will result in procedural default. 
Phillip Moscato. a federal prisoner, was 
infracted and later found guilty at a dis- 
ciplinary hearing where he lost 45 days 
of good time among other sanctions. He 
timely appealed the infraction to the w ar- 
den and the BOP’s regional director but 
his appeal to the BOP’s central office was 
filed 16 days after the 30 day limit. 
Moscato then filed a petition for habeas 
corpus claiming his due process rights 
were violated by the denial of witnesses 
at the hearing He sought restoration of 
his good time credits. The district court 
dismissed the petition on the merits. 

The court of appeals affirmed dis- 
missal but on different grounds. "Federal 
prisoners are ordinarily required to ex- 
haust their administrative remedies 
before petitioningfbra writ of habeas cor- 


pus pursuant to § 224 1 ... We believe that 
Moscato’s failure to satisfy the proce- 
dural rules of the Bureau's administrative 
process constitutes a procedural default" 

The court agreed with Sanchez v. 
Miller. 792 F.2d 694 (7th Cir. 1 986) and 
held that a procedural default bars re- 
view of a federal habeas petition unless 
the petitioner can show cause and preju- 
dice. “For federal prisoners challenging 
disciplinary proceedings, the initial 
venue is the administrative process. By 
applying the cause and prejudice rule to 
habeas review of the administrative pro- 
ceedings. we ensure that prisoners do not 
circumvent the appropriate agencies and 
needlessly swamp the courts with peti- 
tions for relief" 

Because Moscato did not show cause 
for failing to exhaust his administrative 
remedies the court held he was barred 
from seeking appellate review of his 
petition's dismissal. See: Moscato v. 
Federal Bureau of Prisons. 98 F 3d 757 
(3rd Cir 1996). ■ 
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No Immunity for Denial of Exercise 


T he court of appeals for the sec- 
ond circuit held that prison of- 
ficials were not entitled to qualified 
immunity from money damages for de- 
nying a prisoner in medical segregation 
all opportunity for exercise. Bobby Wil- 
liams is a New York state prisoner who 
refused to submit to a Tuberculosis test 
because he had suffered medical com- 
plications after taking such tests in the 
past. As a result, he was placed in "medi- 
cal keeplock" and allowed out of his cell 
for only one ten minute shower a week, 
he was denied all opportunity for exer- 
cise. After 589 days in medical keeplock 
(w hich despite its name, the court points 
out. served no medical purpose whatso- 
ever) Williams submitted to a TB test and 
was released from segregation. Williams 
then filed suit seeking money damages 
for the inhumane conditions of confine- 
ment he had been subjected to. The 
district court dismissed the case, hold- 
ing that prison officials were entitled to 
qualified immunity from damages. See: 
Williams v. Griefmger, 918 F. Supp. 91 
(SD NY 1996). 

The court of appeals reversed and 
remanded. At the outset, the court noted 
that NY DOCS medical segregation pro- 
gram and its conditions of confinement 
had already been the subject of litigation 
in Jolly v. Coughlin. 894 F. Supp. 734 
(SD NY 1995), affirmed at 76 F.3d 468 
(2nd Cir. 1996). \PL\\ April. 1996] In 
this case the DOCS did not appeal the 
lower court’s finding that Williams’ de- 
tention in segregation violated the eighth 
amendment. The only issue on appeal 
was whether the law was clearly estab- 
lished that prisoners have a right to 
exercise and the court held it was. 

The court explicitly rejected the con- 
tention that “a prisoner who 'holds the 
keys to his cell, may be subjected to treat- 
ment which would otherwise be 
impermissible under the Eighth Amend- 
ment. ' The district court erred in ruling 
otherwise. 

The court gave a detailed discussion 
to the doctrine of qualified immunity 
where government officials arc immune 
from suit unless the constitutional right 
they are accused of violating is clearly 
established. Applying that doctrine to 
this case, the court held that prisoners 
in the second circuit have had a clearly 


established right to exercise at least since 
Anderson v. Coughlin , 757 F.2d 33 (2nd 
Cir. 1985) was decided, holding that pris- 
oners must be given an opportunity to 
exercise. The court cites numerous cases 
from different circuits that have reached 
the same conclusion. 

The court concluded that no reason- 
able prison official could have believed 
it lawful to deny Williams all opportu- 
nity to exercise. In fact, the court stated 
it was difficult to believe the defendants 
were seriously making the argument to 


begin with given the slipshod and irra- 
tional manner in which the "medical 
keeplock” program administered. The 
court held the defendants were not en- 
titled to qualified immunity from suit or 
money damages and remanded the case 
for further proceedings. See: Williams 
v. Greifmger , 97 F.3d 699 (2nd Cir. 
1 996). [ Readers interested in prisoners ' 
right to exercise should tvfer to the Janu- 
ary. 1995, issue o/PLN which contained 
an extensive analysis of this topic. Cop- 
ies are available for $5 each, jg 


Michigan DOC Held in Contempt 
in Court Access Case 


A federal district court in Michi- 
gan found the Michigan DOC 
to be in contempt of previous court or- 
ders and a consent decree governing 
court access and programming op- 
portunities for women prisoners. The 
case began as a class action suit filed 
by women prisoners in 1977. Since 
then there have been 13 published 
opinions in the case as it works its 
way up and down the court system. 
PLN has duly reported all rulings in 
this case since we started publishing 
in 1990. This is our sixth article in 
Glover v. Johnson and it seems no closer 
to resolution than in any of the previous 
rulings. 

The reason for so much litigation 
has been the state’s adamant refusal 
to comply w ith court orders, consent 
decrees and their own remedial plans, 
coupled with the unw illingness of the 
court to enforce its orders. This rul- 
ing is one for contempt because the 
defendant prison officials have re- 
fused to abide by prior orders and 
decrees which long ago established 
their liability and responsibilities. This 
is also one of the first published court 
access rulings to discuss Lewis v. Casey. 
116 S.Ct. 2174 (1996). but not being a 
ruling on the merits it will be of dubious 
utility. 

The court found by clear and con- 
vincing evidence that the MI DOC 
was continuing to violate the court 
access rights of women prisoners by 
failing to provide a law library pre- 
viously required in a remedial plan. 


The defendants admitted to con- 
tempt but tried to justify their actions 
by claiming a legitimate penological 
interest and that they had provided 
adequate means of court access to the 
prisoners. The court rejected this 
"defense” by noting that these were 
determinations to be made by the 
court upon proper motion by the par- 
ses. 

Lewis held that court access is the 
key issue to be measured. The court held 
that in this case the prisoners were de- 
nied access to the courts because MI 
DOC law libraries were inadequate and 
Ml DOC “limits on legal assistance 
agreements render them wholly in- 
effective.” The court held that the 
"exact citation” system established by 
the DOC was also ineffective and un- 
constitutional. 

The court also found the defendants 
to be in contempt for not providing suf- 
ficient vocational programming to 
women prisoners in order to comply with 
prior court orders. 

After almost twenty years of litiga- 
tion and a simple refusal by the MI DOC 
to abide by court orders, the court im- 
posed fines of $500 a day from July 
26, 1996, which is then raised to 
$5,000 a day on October 1. 1996. 
until such time as the DOC complies 
with court orders on vocational pro- 
gramming and court access. Whether 
the court enforces its sanctions re- 
mains to be seen. See: Glover v. 
Johnson. 931 F. Supp. 1360 (ED MI 
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Washington Cost Bill PI Vacated 


I n the February. 1996. issue of PLN 
we reported Richey v. Nerup. the 
unpublished ruling by federal judge 
Quakenbush in Spokane. WA who en- 
tered a Preliminary Injunction (PI) on 
September 14. 1995, enjoining the 
Washington DOC from seizing funds 
from prisoner litigants assessed cost bills 
in unsuccessful civil rights actions. The 
court ruled that the cost bills were sought 
by the attorney generals office in retali- 
ation for prisoners exercising their right 
of access to the courts and was designed 
to chill that right. The court also held 
the DOC lacked statutory authority to 
seize prisoner funds to satisfy cost bills. 

The DOC defendants appealed and 
the court of appeals for the ninth cir- 
cuit, in an unpublished ruling, vacated 
that portion of the PI concerning the lack 
of statutory authority for the seizure of 
funds involving cost bills because on 
June 7, 1996, the Washington legisla- 
ture enacted SSB 6315 which amended 
RCW 72.09.450 to allow the DOC to 
seize prisoners ’ funds to satisfy cost bills. 
[See PLN, July, 1996 ] 

"The district court’s injunction only 
prevented the department from freezing 
or withdrawing funds without statutory 
or court ordered authority. The recent 
enactment by the Washington legisla- 
ture. signed by the governor, provides 
such authority'. By its own terms, the 
district court’s injunction no longer pre- 
vents the department from recouping the 
funds owed to it.’’ The court held the 
statutory change was sufficient to make 
the injunction moot. The court noted 
the entire claim was not moot "Because 
the plaintiffs may still obtain relief on 
their underlying claim for damages.” 
The case was remanded to the district 
court for further proceedings. The dis- 
trict court’s ruling on retaliation and that 
the prisoners' funds were being seized 
without due process were not disturbed. 
Both rulings are unpublished and can- 
not be cited as binding precedent. 
However, as a practical matter, any 
Washington prisoner who had funds 
seized prior to June 7. 1996. to satisfy a 
cost bill can sue prison officials and the 
responsible member of the attorney gen- 
erals office for taking the money without 
statutory authority. See: Jirovec v. 


Blodgett, 1996 WL 654441 (9th Cir. 
WA). 

The best way to avoid this situation 
is to oppose a cost bill if the plaintiff 
loses. [See: "How to Defend Against a 
Bill of Costs.” PLN, June, 1993.] The 
Prison Litigation Reform Act also places 
limits on how much money can be taken 

Utah Supreme 
Damage Reducti 

T he Utah supreme court held that 
prisoners can sue for money 
damages for violation of their state con- 
stitutional rights, a landmark ruling for 
Utah prisoners. Roger Bott, a Utah state 
prisoner, sought medical care when he 
began experiencing vision problems. 
Prison medical staff delayed treatment by 
an optometrist for several months. Even- 
tually Bott was diagnosed with kidney 
failure after losing most of his vision. 
Bott filed suit in state court claiming that 
his rights under article 1. section 9 of 
the state constitution, which prohibits 
cruel and unusual punishment as well as 
"unnecessary rigor” in the treatment of 
prisoners, was violated. A jury' ruled in 
his favor and awarded him $450,000 in 
compensatory damages. The trial judge 
held that state law capped damage 
awards against state employees at 
$250,000 and reduced the damage award 
to that amount. The state supfemecdurt 
reversed and remanded. 

The court held that Article 1. sec- 
tion 9 of the Utah constitution is self 
executing in that prisoners can file suit 
for recovery’ of money damages directly 
under that clause as redress for the vio- 
lation of their rights. 

The court held that prison employ- 
ees are liable if their conduct is 
"Voluntary and sufficiently culpable to 
contravene a prisoner's right to be free 
from cruel and unusual punishments and 
unnecessary rigor. " To recover damages 
under article 1 . section 9 a prisoner must 
show that "his injury was caused by a 
prison employee who acted w ith deliber- 
ate indifference or inflicted unnecessary 
abuse upon him. The deliberate indif- 
ference standard protects prisoners from 
cruel and unusual punishments, and the 
unnecessary abuse standard protects pris- 
oners from unnecessary rigor.” 


when a prisoner litigant is assessed co > 
he cannot pay all at once. While many 
prison systems simply seize all or most 
of a prisoners funds under guise of re- 
couping costs, this practice violates 28 
U.S.C. § 1915(f)(2)(A). which could pro- 
vide a separate cause of action. | 

Court Vacates 
on in Prison Suit 

The court held that Utah Code Ann. 
63-30-34(l)(a) and (b). which caps dam- 
age awards against state employees at 
$250,000, is an unreasonable regulation 
of prisoners' article 1. section 9 rights 
to full compensation for the violation of 
their constitutional rights. "Thus, we 
hold that these subsections are invalid 
as applied to prisoners’ claims under 
article 1. section 9.” The case was re- 
manded to the trial court with 
instructions to enter an amended judg- 
ment in favor of Bott without regard to 
the statutory cap on damages. See: Bott 
v. DeLand. 922 P.2d 732 (UT S.Ct. 
1996). ■ 


Notify Us When You Move 

If you have a change of ad- 
dress, please notify PUN s Seattle 
office immediately. PLN is mailed 
third class non-profit, which 
means the post office will not for- 
ward PLN to your new address. 

Don’t miss an issue! Notify 
PLN as soon as you know you are 
moving. If you will be in transit (i.e. 
diesel therapy) for an extended 
length of time, write and ask us to 
suspend your subscription. As 
soon as you end up at a stable ad- 
dress, let us know and we’ll 
resume your subscription and ex- 
tend your expiration date so that 
you don't lose out. 

Sorry, due to the expense in- 
volved, PLN cannot mail you the 
back issues you missed because 
of an address change. If you wish 
to order those missing issues, 
specify the month you need and 
send $5 per back issue to PLNs 
Seattle office. 
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AL: On June 11. 1997, former state 
governor Guy Hunt was pardoned by the 
state parole board of his 1993 convic- 
tions for looting his tax exempt 1987 
inaugural fund of $200,000 which he 
used to buy cattle and pay personal ex- 
penses Hunt had been sentenced to five 
years probation. 1.000 hours of commu- 
nity service and a $212,000 fine, which 
he hasn’t paid. Two of the three parole 
board members were appointed by Hunt 
to their $66,000 a year jobs. The third 
owned buildings he leased to state liquor 
stores under Hunt’s administration. 

AR: In March, 1 997, governor Mike 
Huckabee signed a law authorizing high 
voltage electric fences around all me- 
dium and maximum security prisons in 
the state. The fences are supposed to 
reduce escapes and lower tower staffing 
costs. 

CA: In March, 1997. Santa Clara 
County prosecutors charged Thomas 
Moz.eliak with failing to register as a 
convicted sex offender. If convicted 
Mozeliak faces a life sentences as a “3 
strikes" offender 

CA: Film actor Robert Downey paid 
several hundred thousand dollars in pre- 
miums for "incarceration insurance" to 
allow him to star in the big budget film 
"U.S. Marshalls” following his recent 
convictions on heroin, cocaine and gun 
possession charges. Studios would not 
hire Downey unless he had such insur- 
ance. 

CA: Pelican Bay State Prison offi- 
cials announced they were investigating 
the strangulation murders of prisoners 
Richard Hagler and William 
LaFromboise. on February 28 and March 
10. 1997. in their Security Housing Unit 
cells, apparently by their respective 
cellmates Leroy Lowery and Robert 
Johnson. No motive was cited for the 
alleged murders. 

DE: On March 10. 1997. a federal 
jury awarded Dorothy Carrigan. a state 
prisoner. $10,000 in punitive damages 
against prison guard Peter Davis, for 
hav ing sex with her. Davis claimed the 
sex was consentual but the court ruled 
that Carrigan could not validly consent 
to sex because she was a prisoner under 
Davis's control. 

IL: In March. 1997. state prison 
guards Adrian Glenn. James Hand and 
Adrian Selby were indicted in stale court 
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News in Brief 

for having sex with female prisoners at 
the Dwight state prison. 

LA: Earlier this year prisoner 
Wilbert Rideau won two awards in the 
Excellence in Legal Journalism contest 
sponsored by the Louisiana State Bar 
Association. When the Bar tried to con- 
tact Rideau they were told the prison 
warden, Burl Cain, would accept the 
award. An assistant warden accepted the 
award at a dinner, but no one told Rideau 
about it until a local newspaper contacted 
him to ask about it. Cain said no one 
intentionally refused to tell Rideau of the 
awards, saying he didn’t know Rideau 
had entered the contest. “We got a gran- 
ite clock and a plaque,” Cain said. 
"They’re sitting on my desk.” 

MI: In April. 1997, a federal jury 
awarded former Thumb Correctional 
Facility guard James Legrow $975,000 
in damages finding he had been fired in 
retaliation for telling prison warden 
David Trippett that other guards were 
drinking alcohol with a recently paroled 
prisoner. The drinking guards were never 
reprimanded for their actions. 

MI: On April 25, 1997, Genessee 
county jail guardTacqueTine Burns-Epps 
was arraigned on felony charges for steal- 
ing a winning $2,700 lottery ticket from 
jail prisoner Jimmy. Humphries 
Humphries planned to use the money to 
pay the $1,500 in back child support he 
was jailed for not having paid. Sheriffs 
investigators learned Burns-Epps had 
cashed the ticket when Humphries com- 
plained the ticket was missing from his 
jail property. While Humphries lan- 
guished in jail for not paying $1,500 in 
child support. Burns-Epps was released 
on $ 1 .000 bail pending resolution of the 
charges that she stole $2,700. 

MO: In March. 1997. Karen Sand- 
ers. former head bookkeeper at the 
Jefferson City Corrections Center 
pleaded guilty to stealing more than 
$23,000 from prisoners being released 
from prison over a five year period. The 
state provides money to released prison- 
ers for bus or train tickets home, when 
prisoners provided their own transpor- 
tation Sanders would pocket the money. 
She also stole money from visiting room 
photos. 

NY: On March 24. 1997. a federal 
jury awarded Westchester jail sergeant 
Joseph Mascetta $770,000 in damages. 
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finding that jail officials fabricated a pris- 
oner beating case against him In 
retaliation for his criticism of jail secu- 
rity procedures. 

NY: On May 15, 1997. jail guards 
at Rikers Island began testing electric 
“stun shields” to subdue prisoners. The 
shield delivers more than 40.000 volts 
of electricity. In the April. 1996. issue 
of PLN we reported that Texas prison 
guard Harry Landis died of heart failure 
while "testing” one of these shields. 

OH: In 1996 w'ater supplies at the 
Lebanon and Warren Correctional Insti- 
tutions had the highest levels of lead in 
their water supplies, 158 parts per bil- 
lion, in the state. Fifteen parts per billion 
is considered the maximum safe level of 
lead in water. In the December, 1993, 
issue of PLN we reported the dangers of 
lead in prison water supplies, copies are 
available for $5 each. 

OH: On May 15, 1997, federal 
judge John Holschuh pleaded guilty to 
drunk driving charges in Upper 
Arlington’s Mayor’s court. Prosecutors 
dropped charges of failure to control and 
leaving the scene of an accident in ex- 
change for the plea. Holschuh was fined 
$300 and had a 60 day jail term sus- 
pended pending completion of an alcohol 
treatment program. 

OK: On April 22, 1997, governor 
Frank Keating signed legislation abol- 
ishing early release and pre-parole 
programs, requiring prisoners serve 85% 
of their sentences. This effectively nul- 
lifies Young v. Harper, 117 S.Ct. 1148 
(1997). As reported in the May, 1997. 
issue of PLN, the supreme court held that 
OK prisoners had a due process liberty 
interest in remaining in such programs, 
by abolishing the program any liberty 
interest is probably eliminated as well 

TX: In April. 1997. federal judge 
Sam Sparks affirmed a jury verdict 
awarding Texas Department of Crimi- 
nal Justice (TDCJ) employee Laverne 
Bragg $ 109.000 in damages and $39,000 
in attorney fees after she won a sexual 
harassment suit against various prison 
officials. The jury found Joseph Hodge 
kissed, groped and harassed Bragg 
against her will and when she com- 
plained to her supervisors they retaliated 
against her. Judge Sparks stated: ‘‘The 
verdict evinces a deep disgust felt by a 
jury made to watch three days of an 
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astonishingly arrogant string of 
contradictions, inconsistencies, 
misrepresentations, equivocations, pre- 
varications and outright lies spun by- 
various levels of supervisors at the 
TDCJ ” Hodge had previously been fired 
by the state liquor agency for sexually 
harassing female employees there. Tax- 
payers will pick up the tab in this case. 

TX: On April 28, 1997, Coffield 
Unit prisoner Rigoberto Mendoza was 
sentenced to life in prison after being 
convicted of possessing a deadly weapon 
in prison. Mendoza used an 8 inch 
shank to stab a handcuffed prisoner eight 
times. 

TX. On May 6. 1997, three death 
row prisoners. Arnold Johnson, 
Leopoldo Narvaiz and Miguel 
Richardson, tried to escape from a prison 
van while returning from a San Anto- 
nio court hearing. The trio somehow 
removed their leg irons and handcuffs 
and attempted to overpower a guard and 
take his gun during a rest room stop. 
Prison spokesman David Nunnelee said 
the attempt failed when: “The other of- 
ficer was able to beat them off with his 
baton. " The prisoners were returned to 
death row at Huntsville without further 
incident. 

WA: In June, 1997. Heather Wells 
a prisoner at the Washington Corrections 
Center for Women, filed a $3.5 million 
claim against the state after she was 
impregnated bv a prison guard who 
raped her. 

WA: In March. 1997, former state 
Bar Association president Lowell 
Halverson was accused by independent 
counsel Andrea Darvas of having sex 
with six female clients he represented 
in divorce actions over a 20 year period. 
Darvas said Halverson’s conduct made 
him unfit to practice law and recom- 
mended he be disbarred. 

WA: On June 19, 1997. seven pris- 
oners and three guards were injured in 
a fight that broke out in the yard at the 
Washington State Penitentiary at Walla 
Walla The most seriously injured, ac- 
cording to news reports, was prison 
guard Gan Pierce who suffered facial 
injuries and a broken ankle while trying 
to break up a fight between 1 1 prison- 
ers. Four warning shots were fired by 
tower guards. 

WA: Seattle municipal court judge 
Stephen Schaefer avoided criminal 


charges after he was caught shoplifting 
cologne and neckties at a Nordstrom de- 
partment store by paying the store $200. 
Schaefer had been charged with third 
degree theft, a misdemeanor. News re- 
ports said Schaefer used a “little known 


law" called “compromise of misdemean- 
ors." Perhaps the law' is “little known” 
because only wealthy defendants get to 
use it? Schaefer makes $81,300 a year 
as a judge. | 


Retaliation Verdict Reversed 


I n the February. 1996. issue of PIN 
we reported Sisneros v. Nix. 884 
F. Supp. 1313 (DIA 1995). where a dis- 
trict court in Iowa awarded a prisoner 
$7, 639.70 in damages after finding the 
prisoner had been subjected to a retalia- 
tory prison transfer after filing suit and 
grievances. The court of appeals for the 
eighth circuit reversed and remanded the 
case for dismissal. 

Alfonso Sisneros was transferred 
from Arizona to the Iowa DOC. After 
filing two lawsuits and numerous admin- 
istrative grievances. Iowa prison officials 
transferred him back to Arizona. 
Sisneros filed suit and the district court 
granted summary judgment in his favor, 
and awarded damages, finding that he 
had been retaliated against for exercis- 
ing his right of access to the courts. The 
court granted summary judgment to 
prison officials on Sisneros’ claim that a 
prison mail policy requiring all letters 
be in English was unconstitutional. 

The appeals court reversed the re- 
taliation claim and affirmed the district 
court on all counts. The court begins by 
noting that “Prison officials may not pun- 
ish an inmate because he exercises his 
constitutional right of access to the courts 
.... This prohibition against retaliatory 
punishment applies to transfers between 
prisons in a single state, and to transfers 
between state and federal systems under 
the compact.” While prison transfers may- 
take place for any reason or no reason at 
all. “a transfer in retaliation for exercis- 
ing federal constitutional rights is 
actionable under § 1983." 

This ruling pays lip service to those 
principles but then proceeds to emascu- 
late them of any meaning The court 
focused on the fact that Sisneros was 
transferred baek to Arizona under the 
Inter State Compact because his com- 
plaints against the Iowa DOC involved 
issues that could be resolved in Arizona, 
i.c., religious and mail policies. "There 
is a similar need to identify precisely 
when retaliation' is unconstitutional in 


reviewing inmate transfers under the 
compact When the transferred inmate 
has filed one or more lawsuits against 
the transferring prison or its officials, and 
that litigation has caused the transfer, the 
essential inquiry is whether the decision 
to transfer was motivated by the fact that 
the inmate sued, or by the nature of the 
dispute underlying the lawsuit. If the 
substance of the inmate’s claim makes it 
appropriate to transfer him under the 
compact for rational penological reasons, 
the transfer does not become unconsti- 
tutional retaliation simply because the 
inmate made the claim known by filing 
a lawsuit. That was the essence of our 
decision in Sterling i'. Wood. 68 F.3d at 
1126-27. Sterling was sent back to the 
sending prison system because he had 
burdened the receiving institution with 
frivolous litigation, not because he had 
exercised his constitutional right of ac- 
cess to the courts." Readers should note 
that the district court in this case spe- 
cifically found there was absolutely no 
reason whatsoever for Sisneros’ transfer 
other than pure retaliation because he 
exercised his right of court access. 

The court declined to rule the de- 
fendants were entitled to summary 
judgment on the merits of the retaliation 
claim. Instead, the court held the defen- 
dants were entitled to qualified immunity 
from money damages because the inter- 
state compact gave Iowa total discretion 
to return Sisneros to Arizona. Since 
Sisneros claimed he preferred Arizona’s 
handling of his religious and language 
needs and “no prior case held that such 
a transfer would be contrary to clearly- 
established law" the defendants were 
entitled to qualified immunity from dam- 
ages. The net result is that Sisneros lost 
all claims. 

Circuit judge Hansen dissented to 
the dismissal of Sisneros' retaliation 
claim and would have affirmed the dis- 
trict court. Sec: Sisneros v. Six. 95 F.3d 
749 (8th Cir. 1996) * 
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Medical Malpractice Instruction 
Warranted in Eighth Amendment Suit 


T he court of appeals for the sec- 
ond circuit held that in some 
cases medical malpractice may cqnsti- 
tute an eighth amendment violation and 
a failure to instruct a jury accordingly is 
reversible error. William Hathaway, a 
New York state prisoner, filed suit claim- 
ing prison doctors violated his eighth 
amendment right to medical care by 
taking two years to repair broken pins 
in his hip. This is the third time the 
appeals court has reversed and re- 
manded this case. See: Hathaway v. 
Coughlin. 841 F.2d 48 (2nd Cir. 1988) 
and 37 F.3d 63 (2nd Cir. 1994) [PIN. 
March. 1995). 

After being remanded for trial 
after the second remand a jury ren- 
dered a verdict in favor of Dr. Foote, 
the prison doctor who failed to treat 
Hathaway The jury ruled that Hathaway 
had proved he had a serious medical 
need but did not prove that Dr. Foote 
was deliberately indifferent to that 
need 

A successful deliberate indifference 
claim under the eighth amendment has 
tw o components that must be proven. An 
objecti\ e component that a serious medi- 
cal condition exists, i.c.. one that may 
produce death, degeneration or extreme 
pain if left untreated. And a subjective 
component: that the prison official 
knows of the condition and disre- 
gards the fact that a substantial risk 
of harm to the prisoner's health or 
safety exists. Medical malpractice in 
and of itself is not enough to state a 
constitutional claim. [Editor 's Note: 
In general prisoners with medical 
claims should seriously consider pre- 
senting the claims in state court as 
medical malpractice or neglect ac- 
tions where the standard of proof is 
much lower than in a federal consti- 
tutional medical claim.] However. "... 
certain instances of medical malpractice 
may rise to the lev el of deliberate indif- 
ference. namely, when the malpractice 
involves culpable recklessness, i.e.. 
an act or a failure to act by the prison 
doctor that ev inces 'a conscious dis- 
regard of a substantial risk of serious 
harm . ..' Accordingly, not every in- 
stance of medical malpractice is. a 


priori, precluded from constituting de- 
liberate indifference." 

The court held that the district court 
erred by giving an instruction telling the 
jury that any medical malpractice pre- 
vented them from finding deliberate 
indifference. "A correct jury instruc- 
tion in a case such as the present one 
requires elaborating the concept of 
'malpractice,’ if it is raised at all. 
because to the layperson the term can 
encompass a range of conduct beyond 
mere negligence. Having interjected 
the term in its jury charge, the district 
court was then obligated to clarify’ it by 
delineating the kind of medical malprac- 
tice that is actionable under the Eighth 


I n the May and July, 1995, issues 
of PLN we reported Rooding v. 
Peters. 876 F. Supp. 946 (ND IL 1994) 
in which a district court held that res 
judicata prevented a prisoner from fil- 
ing suit in federal court for money 
damages after he had won a writ of man- 
damus ordering his release from an 
unlawful sentence in state court. 

Ronald Rooding was convicted of 
criminal damage to property’ and sen- 
tenced to one year in prison. With good 
time this translated to 92 days of actual 
imprisonment. When Rooding arrived 
at an IL DOC facility to serve the sen- 
tence he had already served 71 days 
in jail and thus had 21 days left to 
serve in the IL DOC. However, an 
IL DOC policy required that all new 
DOC commitments serve at least 
sixty days. This policy, in effect, 
lengthened Rooding 's sentence by 39 
days. Rooding filed for a writ of ha- 
beas corpus asking for his release 
after 72 day s of captiv ity . The writ was 
granted 27 days after he should hav e been 
released 

Rooding then filed a class action 
suit in federal court claiming the 60 
day policy v iolated his right to due 
process and equal protection. The 
district court dismissed the suit, 
holding Rooding could have sought 
money damages in state court as a 


Amendment from the kind that is not 
By not doing so, and then stating that 
even if there is evidence of deliberate 
indifference, such evidence is insufficient 
if the jury is satisfied there is medical 
malpractice, the district court's charges 
misled the jury about the law and con- 
fused it. The charge is, therefore, 
erroneous and constitutes reversible er- 
ror.” The court held the error was not 
harmless as it went to the heart of 
Hathaway’s claim and precluded a 
finding of liability even if warranted. 
The case was remanded for a new 
trial with proper instructions. See. 
Hathaway v. Coughlin. 99 F. 3d 550 
(2nd Cir.' 1996). ■ 


m’andamus action at the same time 
he was seeking his release. 

The court of appeals for the seventh 
circuit reversed and remanded: holding 
that Rooding’s cause of action accrued 
vvh^n the writ of habeas corpus was 
granted. Res judicata is a legal doc- 
trine which requires that issues be 
litigated once. It works to prevent 
the relitigation of the same issue be- 
tween the same parties in different 
actions. The key issue in this case 
was whether the state habeas action 
required the "same evidence" to main- 
tain Rooding's section 1983 claim for 
damages. The appeals court held it did 
not. 

The court gave a detailed discus- 
sion of the res judicata doctrine and 
its application to § 1983 actions. The 
court held that Heck v. Humphrey. 

1 14 S.Ct. 2.364 (1994) applies in this 
case so that "The section 1983 ac- 
tion does not accrue until the prior 
proceeding is terminated in the 
in mate's favor.” In most civil 
rights cases the $ 1983 action ac- 
crues when the actual injury occurs. 
The court also noted that there ap- 
pear to be no Illinois state cases 
awarding money damages to a 
prisoner in a mandamus action 
Sec: Rooding v. Peters. 92 F.3d 578 
(7th Cir. 1996). ■ 
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* ANNOUNCEMENT* 

In the November, 1996, issue of 
PLN. we ran an advertisement for a para- 
legal sen ice: Post-Conviction Research. 
Post-Conviction Newsletter; 381 Casa 
Linda Plaza. Suite 373; Dallas. TX 
75218; (214) 686-0529 

They advertised themselves as a "re- 
sults motivated firm." Several 
complaints from PLN readers, however, 
suggest that a Mr. Fred Gearing and 
Post-Conviction Research are a “take 
your money and run motivated firm.” 

PLN has attempted to contact Mr. 
Gearing of Post-Conviction Research 
with no success. None of our calls were 
accepted (the number is now collect call 
blocked) and nobody from Post-Convic- 
tion has responded to our letters. 

PLN sincerely apologizes to any 
readers who responded to the Post-Con- 
viction ad in the November PLN and who 
received either no service or unsatisfac- 
tory service from Post-Conviction. As a 
result, PLN has established a policy of 
not accepting advertisements, paid or 
otherwise, from groups who do legal re- 
search and similar paralegal type work. 
Paralegal service business are whollf 
unregulated, which offers no recourse for 
those w ho have been treated wrongly. At 
least with attorneys, there is some re- 
course in complaints filed with the local 
bar association. For that reason, PLN 
will forthwith accept legal research/ser- 
v ices advertisements only from licensed 
attorneys. 


Special Offer for Two Year Renewals 

Prisoners send $30. non-incarcer- 
ated individuals send $40. We’ll extend 
your PLN subscription for two years and 
send y ou " How Good Was Your Lawyer: 
Legai Malpractice vs. Ineffective Assis- 
tance of Counsel." a very informative 
booklet by Allan Parmelee. You can also 
purchase the booklet separately for $5. 

Send pay ment to: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle WA 98117 

(Note: Parmelee 's manual, "Howto 
Win Prison Disciplinary Hearings" is not 
available from PLN.) 
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No Private Cause of 
Action under BOP Statute 

T he court of appeals for the Dis- 
trict of Columbia circuit held 
that 18 U.S.C. § 4042 does not create a 
private cause of action for constitutional 
violations against Bureau of Prisons - 
(BOP) officials. Section 4042 sets forth 
the BOP’s duty to provide care and pro- 
tection to the prisoners in its care. 
Anthony Harper, a BOP prisoner, filed a 
Bivens suit against BOP officials claim- 
ing violation of his constitutional rights. 
The district court dismissed the suit, 
holding that § 4042 did not provide a 
private cause of action. The appeals 
court, siding with every other circuit 
court to consider the issue, agreed and 
affirmed the dismissal. The court noted 
that courts are not to find a private cause 
of action where none is explicitly articu- 
lated by congress. See: Harper v. 
Williford. 96 F.3d 1526 (DC Cir. 1996). 

Section 4042 sets out the BOP's duty' 
of care in negligence actions under 28 
U.S.C. § 2679, the Federal Tort Claims 
Act. Because Harper ’s suit involved con- 
stitutional claims, that are not cognizable 
as tort claims, his suit was properly dis- 
missed. In Jones v. United States , 91 
F.3d 623 (3rd Cir. 1996) the court dis- 
cussed application of § 4042 to tort 
actions against the United States. BOP 
readers should carefully research the ap- 
plicable law before filing suit. ■ 


California Prison Focus 

Prison Focus is the quarterly 
publication of California Prison 
Focus, a nonprofit organization 
that works with and on behalf 
of prisoners in California’s con- 
trol units. Each issue contains 
reports on Pelican Bay State 
Prison, Corcoran State Prison, 
Valley State Prison for Women 
and other prisons. Other sec- 
tions include Current News, 
Legal Desk, Resources and 
Book Reviews. 

Subscription memberships 
are $20/year, general; $5/year 
for prisoners; free for California 
SHU prisoners. Send $1 or 
equivalent in stamps for sample 
copy: Prison Focus, 2489 Mis- 
sion #28, San Francisco, CA 
94110; (415) 452-3359. 
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JAIL HOUSE 
LAWYERS - 
PRISONERS 

Defend yourself with the 
best lawbooks just for pro se 
litigents 


How to Win Prison 

, Disciplinary Hearings 

by Allan Parmelee. 
A clear explanation of your 
rights, recent court decisions, 
sample defenses - escapes, 
fights, drug tests, and many 
other problems in prison. Over 
140 pages with more than 500 
cases show your best defense 
strategy, and even how to write 
anappeal. $15.00 

I low Good Was Your 
Lawyer: Legal Mnl|tmc(icn 

vs. Iimoffwlivc Assistance of Counsel 

by Allan Parmelee 
Did your lawyer screw you or 
fail to file your appeal? How do 
you prove fault? What elements 
do I need to meet to argue 
IAC? This booklet looks at over 
100 court decisions and shows 
if a valid argument exists, and 
where to start. $5.00 

College Degree? Send SASE, 
for free brochure for getting your 
degree based on pior experience 
from Trinity College & University. 
The cost for a BA is $275. You 
recieve your degree within 6-7 
weeks, and is verifiable through 
the ACA. Other degrees are 
available. 


Send Stamps, Checks, MO'sto 
publisher-distributer: (Incl. P&H) 
Send SASE for a list of other 
books. (no free ones) 

Allan Parmelee 
2802 E. Madison, #168 
Seattle WA 98112 
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U.S. Supreme Court: No Immunity for Private Prisons 


T he U.S. supreme court, in a five 
to four ruling, held that em- 
ployees of privately owned and operated 
prisons are not entitled to qualified im- 
munity from suit. In the January, 1997, 
issue of PLN we reported McKnight v. 
Rees, 88 F.3d 417 (6th Cir. 1996) where 
the court of appeals for the sixth circuit 
held that guards employed by private, 
for profit prisons were not entitled to 
assert a qualified immunity defense to 
42 U.S.C. § 1983 suits for money dam- 
ages. This was the first circuit court 
ruling to squarely address, one way or 
the other, the issue of qualified immu- 
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by Paul Wright 

nity for private prison employees. The 
district courts to consider the issue were 
split. Compare Citrano v. Allen Correc- 
tional Center , 891 F. Supp. 312 (WD LA 
1995) and Smith v. United States , 850 F. 
Supp. 984 (MD FL 1994) (private pris- 
ons entitled to qualified immunity) with 
Manis v. Corrections Corporation of 
America , 859 F. Supp. 302 (MD TN 
1994) and Blumel v. A ly lander, 954 F. 
Supp. 1547 (MD FL 1997) (private pris- 
ons not entitled to qualified immunity ). 

On November 27, 1 996, the supreme 
court granted review in McKnight to de- 
cide: “Are private parties performing 
traditional public functions as prison cor- 
rectional officers under color of law on 
behalf of government when government 
police powers are delegated to their em- 
ployer, private for profit corporation 
operating correctional facility under con- 
tract as authorized by state law, entitled 
to assert defense of qualified immunity 
as defendants in damage action brought 
under section 1983 by prison inmate 
while fulfilling their statutorily defined 
duties of providing correctional services 
to convicted inmates placed in their cus- 
tody and confinement by Tennessee 
Department of Corrections?” 

On June 23, 1997, speaking for a 5- 
4 majority of the supreme court, justice 
Breyer answered this question by saying 
no, private prison employees cannot as- 
sert a qualified immunity defense to 
section 1983 claims by prisoners. 

Qualified immunity is an affirmative 
defense which government officials fre- 
quently raise to avoid liability for civil 
rights violations. Under the qualified 


iiumu nity doctrine a government offi cia 1 
is entitled to dismissal of all claims for 
money damages unless the constitutional 
right they are accused of v iolating was 
“clearly established” at the time the event 
occurred. For a more ample discussion 
on this topic see “Pro Se Tips & Tactics” 
in the June, 1996, issue of PLN. 

The underlying facts in this case are 
fairly mundane. Ronnie McKnight is a 
Tennessee state prisoner housed in a 
prison run by Corrections Corporation 
of America (CCA). [For more informa- 
tion about CCA and other private prison 
companies see the June, 1997, issue of 
PLN. | McKnight filed suit claiming his 
eighth amendment right to be free from 
cruel and unusual punishment was vio- 
lated when two CCA employees used 
very tight restraints to transport him to 
a different prison. The tight restraints 
caused him serious medical injury, re- 
quiring his hospitalization. McKnight 's 
protests at the time were ignored by the 
two CCA guards, who taunted him after 
he complained of the tight restraints. 
After the lawsuit was filed the defendant 
guards (CCA is not formally a party to 
the case, but obviously had a vested in- 
terest in its outcome), filed a motion to 
dismiss, claiming they were entitled to 
qualified immunity and that prisoners 
had no clearly established right not to 
be subjected to tight restraints that cause 
them injury. The district court denied 
the motion, holding that as employees 
of a private, for profit, corporation they 
were not entitled to a qualified immu- 
nity defense. The sixth circuit and 
supreme court affirmed. 
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Private Prisons (cont.) 

In Procunier v. Navarette , 434 U.S. 
555 (1978) the supreme court held that 
state employed prison employees were 
entitled to qualified immunity from suit. 
The court declined to apply Procunier 
to this case. Instead, the court largely 
relied on Wyatt v. Cole , 504 U.S. 158 
( 1 992) in which tt held that private party 
defendants charged with section 1983 
liability for invoking statutes later found 
to be unconstitutional were not entitled 
to qualified immunity from suit. While 
Wyatt was not dispositive in this case, it 
requires courts to examine the history 
and purpose of government employee 
immunity in given cases to determine the 
legal question of qualified immunity for 
private party defendants. 

The court gave a detailed discussion 
to the history of privately run prisons and 
jails in the U.S., noting that in the 18th 
and 19th centuries private contractors 
were heavily involved in prison manage- 
ment. As the past repeats itself, the court 
noted that some states such as Tennes- 
see leased their entire prison systems to 
private individuals who took complete 
control of prison management in ex- 
change for being able to sell prisoners’ 
labor. 

The court cites numerous cases from 
the turn of the century, 1889 through 
1912, where private prisons were repeat- 
edly found liable for injuries, usually 
death, sustained by the prisoners in their 
care. Thus, prisoners held in private 
prisons historically had common law 
remedies for mistreatment suffered in 
those prisons. 

“Our research, including the sources 
that the parties have cited, reveals that 
in 19th century (and earlier) sometimes 
private contractors and sometimes gov- 
ernment itself carried on prison 
management activities. And we have 
found no conclusive evidence of a his- 
torical tradition of immunity for private 
parties carrying out these functions. 
History therefore does not provide sig- 
nificant support for the immunity claim.” 

Finding no historical basis for grant- 
ing immunity, the court examined the 
CCA employees’ argument that the un- 
derlying public policy purpose of the 
qualified immunity doctrine required 
extending that immunity to private 

9 


prison employees. The court rejected 
that argument as well. As governments 
seek to privatize many of their functions, 
this ruling may have far reaching con- 
sequences beyond private prisons. The 
court noted "it has never held that the 
mere performance of a governmental 
function could make the difference be- 
tween unlimited section 1983 liability 
and qualified immunity..., especially for 
a private person who performs a job with- 
out government supervision or direction. 
Indeed, a purely functional approach 
bristles with difficulty, particularly since, 
in many areas, government and private 
industry may engage in fundamentally 
similar activities, ranging from electric- 
ity production, to waste disposal, to even 
mail delivery.” 

The court held that the magic of the 
marketplace provides ample protection 
to private prison companies, just as 
qualified immunity provides protection 
for their government counterparts. 
“Marketplace pressures provide the pri- 
vate firm with strong incentives to avoid 
timid, insufficiently vigorous, unduly 
fearful or non-arduous employee job per- 
formance. And the contract’s provisions 
including those that might permit em- 
ployee indemnification and avoid many 
civil service restrictions-grant this pri- 
vate firm freedom to respond to those 
market pressures through rewards and 
penalties that operate directly upon its 
employees ... To this extent, the employ- 
ees before us resemble those of other 
private firms and differ front government 
employees.” The court held there was no 
evidence to show that denial of quali- 
fied immunity would discourage 
qualified applicants from working for 
private prisons because the companies 
are insured, indemnify employees and 
can offset any increased employee liabil- 
ity with higher pay and benefits! "Given 
a continual and conceded need for de- 
terring constitutional violations and our 
sense that the firm’s tasks are not enor- 
mously different in respect to their 
importance from various other publicly 
important tasks carried out by private 
firms, we are not persuaded that the 
threat of distracting workers from their 
duties is enough virtually by itself tojus- 
tify providing an immunity.” 

The court concluded "Since there 
are no special reasons significantly fa- 
voring an extension of governmental 
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immunity, and since IVyatt makes clear 
that private actors are not automatically 
immune (i.e. section 1983 immunity 
does not automatically follow section 
1983 liability), we must conclude that 
private prison guards, unlike those who 
work directly for the government, do not 
enjoy immunity from suit in a section 
1983 case.” 

The court qualified its conclusion by 
noting it had assumed, but not decided, 
the defendants were liable under § 1983 
because the appeals court in this case had 
done so. The supreme court held the 
district court would have to determine 
whether, under Lugar v. Edmondson Oil 
Co., 457 U.S. 922 (1982), the defendant 
prison guards had acted “under color of 
state law.” This ruling specifically does 
not foreclose the defendants from assert- 
ing a “good faith” defense to section 
1983 liability. Lastly, the court noted it 
had addressed a narrow issue of immu- 
nity for employees of private, for profit 
firms organized “to assume a major, 
lengthy administrative task (managing 
an institution) with limited direct super- 
vision by the government ” The case does 
not involve private individuals only 
briefly associated with the government 
and thus, may not apply to them. 

The dissent by justice Scalia, joined 
by chief justice Rehnquist and justices 
Kennedy and Thomas, would have ex- 
tended Procumer to private prison 
employees based on the public function 
being performed. The dissent argued 
that profit motives demand private pris- 
ons receive qualified immunity. “A 
contractor’s price must depend upon its 
costs; lawsuits increase costs; and ‘fear- 
less’ maintenance of discipline increases 
lawsuits.” Thus, ‘“market competitive’ 
private prison managers have an even 
greater need than civil service prison 
managers for immunity as an incentive 
to discipline.” 

"Of course the savings attributable 
to out sourcing will not be wholly lost as 
a result of today’s holding; they will be 
transferred in part from the public to 
prison plaintiffs and to lawyers. It is a 
result that only the American Bar Asso- 
ciation and the American Federation of 
Government Employees could love.” 
See: Richardson v. McKnight, 117 S.Ct. 
2100 (1997). 

The response from CCA to the 
court’s ruling was nonchalant. “We’re 


used to being held to a different and 
somewhat higher standard,” said CCA 
spokesperson Peggy Lawrence. "This is 
a continuation of that.” Lawrence said 
that CCA carries $30 million in liability 
insurance at each of the sixty facilities it 
operates. She did not disclose what 
CCA’s litigation expenses or payouts in 
verdicts and settlements was. 

Another CCA spokesperson, Susan 
Hart, said the ruling was a non-issue 
because private prison employees “never 
had immunity and thus cannot lose it.” 
Apparently ignoring the district courts 
that had held otherwise. Hart said that 
from CCA’s viewpoint “it’s business as 
usual.” 

What does this ruling mean for CCA 
and other private prison businesses? As 
a practical matter, not much. Litigation 
expenses are part of the cost of doing 
business for every other major business 
in the country, who do not have any type 
of immunity from suit. Barring major 
riots or multiple deaths it is unlikely any 
jury award would top the $30 million in 
insurance carried by a CCA run prison. 

For prisoner litigants lawsuits will 
be easier against private prisons. Quali- 
fied immunity is frequently a formidable 
hurdle to overcome and many times pre- 
vents litigants from collecting money 
damages even when constitutional vio- 
lations do occur. As private prisons 
expand the number of prisoners they 
have, this ruling provides clear guidance 
on an issue of growing public impor- 
tance. 

While the majority ruling states it 
does not decide whether private prison 
employees are liable under section 1983 
as “state actors,” the supreme court’s 
prior ruling in West v. Atkins , 487 U.S. 
42, 108 S.Ct. 2250 (1988) indicates they 
are. In West the court held that private 
doctors hired on a contract basis by pris- 
ons to provide medical services to 
prisoners could be sued, and held liable, 
under 42 U.S.C. § 1983, for acting "un- 
der color of state law.” 

One issue not addressed by the su- 
preme court is whether qualified 
immunity is even available in eighth 
amendment cases. McKnight claimed 
his eighth amendment rights were vio- 
lated and the defendants asserted 
qualified immunity as a defense. While 
the supreme court has never addressed 
the issue, some circuit courts have held 


that by their very nature, eighth amend- 
ment claims do not allow an eighth 
amendment defense. See: Hamilton 
v. Endell 981 F.2d 1062 (9th Cir 
1992). ■ 

ADA Applies 
to State Prisons 

A federal district court in Cali- 
xiiornia held that the Americans 
with Disabilities Act (ADA), 42 U.S.C 
§ 12131-34 and the Rehabilitation Act 
(RA), 29 U.S.C. § 794, apply to state 
prisons and the California Department 
of Corrections (CDC) must comply with 
their respective provisions. CDC pris- 
oners and parolees with mobility, sight, 
hearing, learning and kidney disabilities 
filed a class action suit seeking injunc- 
tive relief so that the CDC will make 
provisions for emergency warnings to 
hearing and vision impaired prisoners. 
The plaintiffs also sought relief for medi- 
cally disabled prisoners who were denied 
half time sentence reductions due to their 
medical inability to work. The CDC 
moved for summary judgment arguing 
that neither the ADA nor the RA apply 
to state prisons and even if they do, that 
thf CDC is immune from liability under 
the eleventh amendment. The district 
court denied the motion. 

The court gave an extensive, de- 
tailed discussion to the history of the 
ADA and RA and concluded that both 
apply to prisons. The finding was sup- 
ported by Department of Justice 
regulations concerning the application 
of both statutes to state prisons. See: 28 
C.F.R. § 42.540(h) and (j) and § 
35.190(b)(6). In doing so the court ana- 
lyzed case law from all circuits 
discussing the application of both stat- 
utes to prisoners. Anyone litigating an 
ADA or RA claim as applied to prison- 
ers will find this ruling helpful 

The court rejected the CDC's argu- 
ment that they were immune from suit 
under the eleventh amendment. The 
court held that by enacting the RA and 
ADA congress had, under the authority 
of the fourteenth amendment eliminated 
the state’s eleventh amendment immu- 
nity from suit. Moreover, prison officials 
are not immune from suit in federal court 
where the lawsuit alleges violation of the 
federal constitution and federal statutes. 
See: Armstrong v. Wilson, 942 F. Supp. 
1252 (ND CA1996). ■ 
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What A Consent Decree Is 

T his column discusses so-called 
“consent decrees” in prison 
cases 1 briefly address the advantages 
of trying to get a consent decree in cer- 
tain cases, and current issues regarding 
consent decrees. This column assumes 
that either you have filed a case under 
42 U.S.C. § 1983 in federal court and 
the case has gotten beyond the prelimi- 
nary stages of litigation and is headed 
for trial, or you already have a consent 
decree that you want to try to get en- 
forced. 

There are two basic ways in which 
a § 1983 case can be resolved in a 
prisoner’s favor: A judgment by the 
court after a trial (or summary judg- 
ment), or an agreed settlement between 
the prisoner and the defendants 
Agreed settlements may be called 
many things, but the most usual term 
is “consent decree,” and that is the term 
I use here 

A consent decree is an agreement 
that settles a case and states what plain- 
tiffs and defendants must do to put the 
settlement into effect. Usually if there is 
going to be a settlement it is worked out 
before a trial happens, but sometimes 
settlements are worked out in the middle 
of trial. In cases in which an injunction 
against ongoing conditions or practices 
is an important part of the relief a pris- 
oner or group of prisoners wants, a 
consent decree will include a list of 
things prison or jail officials must do to 
address those conditions or practices. 
Plaintiffs will usually be asked as part 
of such a decree to agree that if the 
decree is complied with, that will end 
the case. 

Consent Decrees Pre-PLRA 

At least until enactment of the 
Prison Litigation Reform Act (PLRA), 
which I discuss later in this column, de- 
fendants in prison cases have often seen 
advantages in entering into consent de- 
crees in cases in which they thought the 
prisoners had a good chance to win at 


Pro Se Tips and Tactics 
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trial. Those advantages include being 
able to avoid an expensive trial while not 
having to admit that they did anything 
wrong: The typical consent decree has 
included language the defendants request 
saying that they will settle the case and 
do the thmgs the consent decree calls for, 
but they do not admit any violation of 
law. 

Plaintiffs also can benefit greatly 
from consent decrees. Trials are risky, 
settlements surer: The result of trial is 
hard to predict, so getting a settlement 
that addresses the conditions one wants 
to see changed can provide a certainty 
that a looming trial cannot. 

In addition, at least before PLRA, 
consent decrees could provide for more 
or different relief than could be gained 
by going to trial, so long as the consent 
decree addressed prison conditions that 
are of constitutional concern: “Federal 
courts may not order States or local gov- 
ernments, over their objection, to 
undertake a course of conduct not tai- 
lored to curing a constitutional violation 
that has been adjudicated. . . But we have 
no doubt that, to ‘save themselves the 
time, expense, and inevitable risk of liti- 
gation,’ United States v. Armour & Co., 
402 U.S. 673,681 ... (1971), [jail ad- 
ministrators] could settle the dispute 
over the proper remedy for the con- 
stitutional violations that had been 
found by undertaking to more than 
the Constitution itself requires (al- 
most any affirmative decree beyond 
a directive to obey the Constitution 
necessarily does that), but also more 
than what a court would have ordered 
absent the settlement.” Rufo v. In- 
mates Of Suffolk County Jail, 502 
U.S. 367, 389 (1992)(some citations 
omitted). 

There are other aspects of settlement 
that can benefit both sides. A judgment 
after trial is written and imposed by a 
judge, while the parties write consent 
decrees (although consent decrees 
must be approved by a judge). For 
example, if you go to trial on a case 
involving conditions in a segregation 
unit and the judge decides that some 
of the conditions are unconstitu- 


tional. the judge will decide what the 
defendants must do to fix those condi- 
tions The parties will get to tell the 
judge what they think should be in the 
order, but the judge decides what the or- 
der will actually say. In addition, an 
order imposed by a judge will be lim- 
ited by what the judge can order 
absent consent (see the quotation 
above from Rufo). If the parties want 
to provide for some important needs 
that each party has that a judge w ould 
be unable or unwilling to address in 
an order, the parties’ chosen way to 
address these problems could be a 
consent decree. In the example I used 
earlier in this paragraph, there might be 
good reasons why the parties settling the 
segregation conditions case would want 
to specify when certain activities, 
such as recreation, will happen in the 
unit. However, most judges would be 
very unlikely to specify such details 
of prison life in a court-imposed or- 
der. 

Once a consent decree is accepted 
by the court and entered (put into effect), 
it has the same effect as a court-imposed 
order. The defendants must do what it 
says, and plaintiffs can ask for further 
orders and even contempt of court if the 
defendants do not. 

Consent decrees that require defen- 
dants to continue to do things are, 
however, subject to being “modified ” 
(changed) by the court. And in decid- 
ing w'hether to modify, federal courts 
treat court-imposed and consent judg- 
ments the same. Courts, including the 
Supreme Court, have sometimes said that 
consent decrees are partly like contracts 
and partly like other court orders, but 
the Supreme Court in Rufo said that 
the court order aspect is most impor- 
tant. The Rufo court then went on to 
say that because consent decrees are 
basically the same as other court or- 
ders, the standard for modifying them 
is the same as it is for court-imposed 
orders: Consent decrees may be modi- 
fied — no matter what the parties 
previously agreed to — if factual or 
legal circumstances change signifi- 
cantly or if the public interest requires 
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a change. However, Rufo also makes 
clear that defendants cannot get a con- 
sent decree modified if the legal or 
factual circumstances the defendants 
arc using to try to get modification 
were known at the time the decree 
was entered. 

Consent Decrees Post-PRLA 

The PLRA contains several provi- 
sions that, if they are ultimately upheld 
by the Supreme Court, could dramati- 
cally alter the law of consent decrees. I 
discuss here two provisions that relate 
directly to consent decrees in general. I 
do not discuss every provision of PLRA 
that could afFect consent decrees, and I 
do not provide detailed legal analysis of 
the sections discussed, merely enough to 
highlight the issues. 

First, the PLRA states that govern- 
ment officials can be free from a consent 
decree they agreed to even before PLRA 
was enacted if the decree does not con- 
tain findings or stipulations of 
constitutional violations, unless current 
or ongoing violations are found to exist: 
"In any civil action with respect to 
prison conditions, a defendant or in- 
tervenor shall be entitled to the 
immediate termination of any pro- 
spective relief if the relief was 
approved or granted in the absence of 
a finding by the court that the relief is 
narrowly drawn, extends no further than 
necessary to correct the violation of the 
Federal right, and is the least intrusive 
means necessary to correct the violation 
of the Federal right. 

"Prospective relief shall not termi- 
nate if the court makes written findings 
based on the record that prospective re- 
lief remains necessary to correct a 
current or ongoing violation of the Fed- 
eral right, extends no further than 
necessary to correct the violation of 
the federal right., and that the pro- 
spective relief is narrowly drawn and 
the least intrusive means to correct 
the violation." 18 U.S.C. § 3626(b)(2) 
& (3). 

Courts that have addressed these 
provisions so far have come to different 
conclusions. A few courts have found 
that it is unconstitutional for Congress 
to try to disturb past consent judgments. 
See. for example. Radix v. Johnson. 947 
F.Supp. 1100 (E.D.Mich. 1996). Other 
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courts say the provisions are constitu- 
tional. See, for example, Plyler v. Moore . 
100 F.3d 365 (4th Cir. 1996), cert . de- 
nied. 117 S.Ct. 2460 (1997). There is a 
discussion of many of the cases in Jensen 
v. County of Lake. 958 F.Supp. 397 
(N.D.Ind. 1997). The Supreme Court 
likely will have to make the final deci- 
sion on whether existing decrees can be 
made to just disappear in the way PLRA 
suggests. 

Another PLRA provision impacts 
the process of trying to negotiate a de- 
cree in an ongoing case. 18 U.S.C. § 
3626(a)(1) forbids federal courts from ap- 
proving a consent decree (or 
court-imposed order), . unless the court 
finds that [the] relief is narrowly drawn, 
extends no further than necessary to 
correct the violation of the Federal 
right [of a particular plaintiff or 
plaintiffs], and is the least intrusive 
means necessary to correct the viola- 
tion of the Federal right. The court 
shall give substantial weight to any 
adverse impact on public safety or the 
operation of a criminal justice system 
caused by the relief.” 

This section make the findings nec- 
essary in a consent decree and a 
court-imposed order the same. If this is 
upheld, then Rufo' s clear statement 
that consent decrees can go further 
than court-imposed orders will be 
gone. In order to settle, defendants 
will likely have to concede to the 
findings required by PLRA. This re- 
moves one of the strongest arguments 
in favor of settlement, that is, that 
defendants do not have to admit 
wrongdoing. After PLRA, defendants 
might be more willing to gamble on 
trial, reasoning that if in order to 
settle they have to concede constitu- 
tional violations, they may as well 
take a chance that the judge will find 
no violations and order nothing. 
Thus prisoner p la i nt iffs may be-forced 
to the uncertainties and expense of trial 
— and in many cases the extra ob- 
stacles faced by pro se prisoners in 
trying to prepare for trial while 
locked up — in a case that would have 
settled before PLRA. 

The PLRA does contain one excep- 
tion to the need for the findings and limits 
on relief in consent decrees. PLRA pro- 
vides for so-called “private settlement 
agreements.” These are agreements that 
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do not necessarily have to “comply 
with the limitations on relief' im- 
posed by PLRA on most settlements, 
but (here’s the catch) private settle- 
ment agreements cannot be “subject 
to court enforcement other than the 
reinstatement of the civil proceeding 
that the agreement settled.” 18 
U.S.C. § 3626(c)(2). In other words, 
you can make an agreement with the 
defendants to do more than the Consti- 
tution or a court would require, but you 
cannot provide in your agreement for 
any judicial enforcement, only for re- 
instatement of your federal civil case 
if things go wrong. Thus a private 
settlement agreement is something 
less than a contract, because most 
contracts can be enforced at least in state 
court. 

In a case in which the defendants 
do not feel like honoring a private settle- 
ment agreement, this right to 
reinstatement would obviously not be 
worth much; reinstatement would sim- 
ply start the case over, with time having 
passed and the prisoner having gained 
nothing. However, depending upon the 
circumstances in a particular case, you 
might nevertheless want to seriously con- 
sider a private settlement agreement. If 
you have a strong case and the defen- 
dants will not settle because they will not 
admit to constitutional violations in a 
settlement, then you may want to go to 
trial. But if you have a weaker case, and 
a private settlement agreement will pro- 
vide for more than PLRA would 
allow in a consent decree, perhaps a 
private settlement agreement would be 
the best option. 

Each case is different, and settle- 
ment strategy must include consideration 
of your chances at trial, what the de- 
fendants will agree to do in different 
kinds of settlements, and the likeli- 
hood that the defendants will honor a 
private settlement agreement. Good 
settlement strategy depends, as it al- 
ways has, on creativity with the tools 
at hand. The tools for prisoners in 
federal court may have gotten a bit 
duller after PLRA, but there still are 
some tools and you should think 
through carefully how best to use 
them. ■ 

[ John Midglev is an attorney for Colum- 
bia Legal Services in Tacoma. 
Washington .] 
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tional facility’ in § 803 of the PLRA, the ers ultimately pay all filing fees in civil 
plain meaning of the phrase undoubtedly litigation, are constitutional . The- court 


PLRA Applies to 
Juveniles, Retroactive on 
Attorney Fees 

The court of appeals for the fourth 
circuit held that the Prison Litigation 
Reform Act (PLRA) applies to law- 
suits brought by juvenile detainees 
and its cap on attorney fees ($112.50 
an hour) applies to work performed 
before the PLRA’s April 26, 1996, en- 
actment. This ruling involves only the 
attorney fee award provision of the 
PLRA. 

In 1990 juvenile prisoners in South 
Carolina filed a class action suit chal- 
lenging their conditions of confinement. 
After a bench trial in 1 995 the district 
court found the plaintiffs had proven con- 
stitutional violations in numerous areas 
and ordered relief. See: Alexander S. Ex 
Rel Bowers v. Boyd. 876 F. Supp. 773 
(D SC 1995). The district court later 
awarded attorney fees. At subsequent, 
post PLRA, hearings the court found the 
plaintiffs were the prevailing party. The 
court held the PLRA’s attorney fee lim- 
its did not apply to juvenile prisoners and 
did not apply to work performed prior to 
the law’s enactment. The court of ap- 
peals affirmed in part, reversed in part 
and remanded. 

The court noted that appeal courts 
review the applicability of statutory 
amendments de novo. 42 U.S.C. § 1988 
allows prevailing civil rights plaintiffs 
to seek attorney fees. Prior to the PLRA’s 
enactment attorneys who represented 
prisoner plaintiff's who won their case 
were entitled to compensation at pre- 
vailing market rates, which in some 
urban markets reached as high as $350 
an hour. Section 803(d) of the PLRA, 
codified at 42 U.S.C. § 1997e(d)(l), caps 
those fees at 150% of the hourly rate 
in 18 U.S.C. § 3006A, or $112.50 an 
hour. 

The plaintiffs argued the PLRA did 
not consistently define “jail, prison or 
correctional facility” to include juvenile 
facilities. The court rejected this argu- 
ment. “Although congress did not define 
the phrase ‘jail, prison or other correc- 


encompasses juvenile detention facili- 
ties.” However, the attorney fee limit 
provisions were placed in 42 U.S.C. § 
1997 which does not distinguish be- 
tween adult and juvenile prisons. 
Untroubled by this contradiction, the 
court held the conflict was “ambigu- 
ous,” but in light of the PLRA’s purpose 
of limiting prisoners’ ability to challenge 
their conditions of confinement, the fee 
limitation does apply to juvenile prison- 
ers. 

The appeals court held that the fee 
limitation applied to work performed 
between May, 1995 and February, 1996, 
all prior to the PLRA’s enactment. The 
court held the fee limit is determined by 
when the district court makes its attor- 
ney fee award order, not when the work 
was actually performed. This interpre- 
tation directly conflicts with Jensen v. 
Clarke , 94 F.3d 1191, 1201-03 (8th Cir. 
1996) and Cooper v. Casey, 97 F.3d 914, 
921 (7th Cir. 1996), which held that the 
attorney fee cap does not apply to work 
performed prior to the PLRA’s enact- 
ment. Contrary to the other courts, the 
court in this case held that retroac- 
tively applying the fee limits to work 
already performed did not attach new 
consequences to actions already per- 
formed. 

While the court affirmed the district 
court’s holding that the plaintiffs were 
indeed the prevailing party and entitled 
to an attorney fee award, the case was 
remanded for the district court to 
award fees in accordance with the 
PLRA’s fee cap. Judge Murraghan 
dissented, saying he would agree with 
the seventh and eighth circuit and not 
apply the fee limits retroactively. See: 
Alexanders, v. Boyd, 113 F.3d 1373 (4th 
Cir. 1997). 

Second Circuit Affirms 
IFP Provisions 

The court of appeals for the second 
circuit held that the filing fee provisions 
of the PLRA, which require that prison- 


agreed with the fourth, sixth and elev- 
enth circuits, which have already upheld 
the PLRA’s In Forma Pauperis (IFP) pro- 
visions. The court held that the PLRA 
fee requirements do not violate prison- 
ers’ rights to equal protection, access to 
the courts and the first amendment right 
to petition the government. The court 
had “little trouble holding that the Act’s 
goal of relieving the pressure of exces- 
sive prisoner filings on our overburdened 
federal courts is a constitutionally legiti- 
mate one.” 

_“Jn sum, we declare- and adjudge 

that the filing fee provisions of the Prison 
Litigation Reform Act contained in § 
1915 are constitutional, both as gener- 
ally applied and as specifically applied 
to petitioner Jason Nicholas.” See: 
Nicholas v. Tucker, 114 F. 3d 17 (2nd Cir. 
1997). 

^ixth Circuit Explains 
PLRA Again 

In the June, 1997, issue of PLN we 
reported In Re Prison Litigation Reform 
Act, 105 F.3d 1131 (6th Cir. 1997) where 
the chief judge of the sixth circuit issued 
an administrative order to guide judges 
in that circuit on how to implement the 
PLRA. This case involves the applica- 
tion of that order to a pending case. 
While largely repetitive of the earlier 
order, it contains some further clarifica- 
tions. This case needs to be read in 
conjunction with In Re PLRA , especially 
if you are a prison or jail litigant in the 
sixth circuit. 

The court begins its ruling "'In a 
case where the construction of legisla- 
tive language such as this makes so 
sweeping and relatively unorthodox a 
change as that made here, I think judges 
as well as detectives may take into con- 
sideration the fact that a watchdog did 
not bark in the night . . . . ’ When congress 
penned the Prison Litigation Reform Act 
of 1995 . .. the watchdog must have been 
dead. The statute contains typographi- 
cal errors... ; creates conflicts with the 
Rules of Appellate Procedure . . . ; and is 
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internally inconsistent .... Moreover, the 
year in its name, 1995, does not corre- 
spond to the date of its enactment, 1996. 
We have even issued an unprecedented 
administrative order. . . in an attempt to 
organize the chaos.” 

The case involves Darryl McGore, 
a Michigan state prisoner, who sued a 
sheriff’s office for failing to serve a sum- 
mons when he did not pay a $14.60 
process fee. The district court dismissed 
the suit as frivolous. The appeals court 
affirmed. 

Standard of Review in IFP Suits: 

The court that when a district court dis- 
misses an indigent prisoners lawsuit 
under 28 U.S.C. § 1915(e)(2) or § 
1915A(b), appellate courts must re- 
view the dismissal de novo as a 
matter of law. 

Filing Fees: The court notes that all 
prisoners must now pay the filing fees 
of their federal civil litigation. “If the 
inmate tenders the full filing fee, before 
service of process made on the opposing 
parties, the district court must screen the 
case under the criteria of § 1915(e)(2) 
and § 1915A.” Prisoners who seek In 
Forma Pauperis (IFP) status for the liti- 
gation must file the required documents 
requesting IFP status. Prisoners are re- 
sponsible for the “filing fees the moment 
the civil action or appeal is filed. .. we 
conclude that by filing the complaint or 
notice of appeal, the prisoner waives any 
objection to the fee assessment by the 
district court” and “the prisoner waives 
any objection to the withdrawal of funds 
from the trust account by prison officials 
to pay the prisoners’ court fees and 
costs.” 

The court held that if prisoners 
don’t pay the full filing fee and fail to 
provide an affidavit of indigency, the 
district court must notify the prisoner 
and give them thirty days to correct 
the error or pay the fee. If the pris- 
oner fails to comply the court should 
dismiss the action and the suit should 
not be reinstated even if the fee is later 
paid 

The court details the process and 
formulas by which filing fees must be 
assessed against indigent prisoners. 
Dismissal of the suit doesn’t relieve the 
obligation to pay the filing fees. 

Appeals: The court explains in 
detail the requirements prisoners seek- 
ing IFP status on appeal must fulfill. 


Under 28 U.S.C. § 1915(A)(3) all dis- 
trict courts must now “determine in 
writing whether a request to appeal in 
forma pauperis is taken in good faith.” 
The district courts are responsible for the 
collection of fees for appeals. The court 
held that under this ruling “motions for 
pauper status before the court of appeals 
no longer exists as such. These motions 
are now processed exclusively by the 
district courts, our decision does not 
impair an individual’s ability to re- 
quest records, transcripts or counsel 
before this court under § 1 9 1 5(c) and 
§ 1915(e)(1).” 

The court held that prisoners can- 
not be penalized when prison officials fail 
to promptly pay the fee assessments. 

Habeas Corpus: The court held the 
PLRA fee provisions don’t apply to 28 
U.S.C. § 2254 and § 2255 habeas corpus 
petitions. 

Released Prisoners: The court con- 
curred with McGann v. Commissioner, 
Social Security Administration, 96 F.3d 
28 (2nd Cir. 1996) and held “a prisoner 
is obligated to pay assessed fees and costs 
only while he or she remains incarcer- 
ated. After release, the obligation to pay 
the remainder of the fees is to be deter- 
mined solely on the question of whether 
the released individual qualifies for pau- 
per status.” 

The appeals court affirmed the dis- 
missal of McGore’s suit and remanded 
the case for him to be assessed the filing 
fees of the appeal. Many issues discussed 
in In Re PLRA were also discussed in 
this ruling as well but are not repeated 
here due to space considerations. See: 
McGore v. Wrigglesworth, 114 F. 3 d 60 1 
(6th Cir. 1997). 

PLRA Forbids Dismissal 
of Suits without Paid Fees 

The court of appeals for the fifth cir- 
cuit held that the Prison Litigation 
Reform Act (PLRA) does not require dis- 
missal of a prisoner’s civil rights suit 
because he had not yet paid the fees aris- 
ing from a prior lawsuit. Gary Walp, a 
Texas state prisoner, filed suit under 42 
U.S.C. § 1983 and sought In Forma 
Pauperis (IFP) status to proceed without 
the pre-payment of the filing fees. Walp 
filed the necessary PLRA papers and was 
assessed an initial filing fee of 140. 
Three months later Walp filed another § 


1983 suit and the district court, on its 
own motion, denied Walp IFP status and 
dismissed the second suit. The court 
ruled that unless Walp voluntarily dis- 
missed his first lawsuit he couldn’t file 
any other lawsuits until the full filing 
fee was paid in the first case. Walp 
appealed and the court of appeals 
vacated and remanded. 

The appeals court describes the vari- 
ous PLRA provisions aimed at curtailing 
prisoners’ ability to file lawsuits with IFP 
status. “Nowhere does the PLRA require 
a prisoner to pay the entire filing fee in 
a prior civil case before filing a second 
complaint. We believe that this fact, in 
and of itself, warrants reversal of the dis- 
trict court’s decision in the instant 

case we believe that the district 

court’s decision was inconsistent with the 
balance congress struck between ensur- 
ing poor person’s access to the courts and 
discouraging prisoners from filing frivo- 
lous claims.” 

The court held that because Walp 
had complied with all the PLRA’s filing 
requirements and garnishment proce- 
dures the district court violated 28 U.S.C. 

§ 1915(b)(4) which states: “In no event 
shall a prisoner be prohibited from bring- 
ing [an action] for the reason that the 
prisoner has no assets and no means by 
which to pay the initial filing fee.” Thus, 
as long as Walp remains liable for the 
filing fee, he can proceed with his sec- 
ond suit. The court noted the effect 
of the district court’s ruling was “to 
bar a potentially meritorious civil 
rights complaint solely because Walp 
had not paid the entire costs associ- 
ated with filing his first claim, 
which, for all we know, may also 
have merit.” 

The court held that even if one or 
both of Walp's lawsuits proved frivolous 
the district court erred by failing to fol- 
low court procedures for screening out 
frivolous IFP claims. The PLRA al- 
lows denial of prisoners’ IFP status 
if three or more lawsuits have been 
dismissed as frivolous, malicious or 
for failing to state a claim. In this 
case “the district court impermissi- 
bly limited Walp to one swing— whether 
he connects or not.” The case was re- 
manded for further proceedings. See: 
Walp v. Scott, 115 F.3d 308 (5th Cir. 
1997). ■ 
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Gun Law Threatens Police, Military, Prisons 


I n September, 1996, an acrimoni- 
ous 104th Congress, faced with 
government “shut-down,” passed the 
Omnibus Consolidated Appropriations 
Act of 1 997. The budget battle garnered 
so much attention that little notice was 
given to a “rider” attached to the bill that 
poses a threat to the job security of the 
nation’s 900,000 police, 200,000 prison 
and jail guards, and 1 .2 million military 
personnel. 

In its final House version, Rep. 
Frank Lautenberg (D-NJ) attached the 
“rider” known as the Lautenberg Gun 
Ban, altering the 1968 Gun Control Act. 
The rider made it illegal for anyone with 
a domestic violence misdemeanor con- 
viction to possess a gun or ammunition. 
The original bill passed in the Senate 
with a blanket exemption for government 
employees who use guns in their official 
duties. 

Lautenberg’s bill then arrived in the 
House during the feverish last days of 
the 104th Congress budget showdown. 
There, Rep. Bob Barr (R-Ga.) picked up 
the gun ban and deleted the section ex- 
empting police and military. Attaching 
the revised gun ban to the massive 
federal budget bill (Section 658) as- 
sured its passage. It was signed into 
law by president Clinton on Septem- 
ber 30, 1996. 

Just before Thanksgiving, on No- 
vember 26, the Treasury Department’s 
Bureau of Alcohol Tobacco and Firearms 
( ATF) issued an “Open Letter to all State 
and Local Law Enforcement Officials” 
on the Lautenberg gun ban. The ATF 
said the ban “does apply to all law en- 
forcement officers” and applies 
retroactively, meaning that any law 
enforcement personnel who have ever 
had a misdemeanor domestic vio- 
lence conviction are barred from 
possessing a firearm. As a practical 
matter, application of the ban to af- 
fected law enforcement personnel 
precludes them from working in their 
profession. 

The ATF memo also clarified “do- 
mestic violence misdemeanor 
conviction” as meaning actual or at- 
tempted physical force or the threat of a 
deadly weapon. Because only 15 states 
and the District of Columbia have de- 
fined domestic violence misdemeanors. 


the remaining 36 states must follow 
guidelines developed by the Departments 
of Justice and the Treasury. So ATF’s 
guideline included any misdemeanor that 
involves physical force, whether or not 
specifically defined as domestic violence, 
according to the relationship of the par- 
ties. A “defined party” can be a current 
or former spouse or co-habitant, parent, 
guardian, person sharing a child, or a 
“person similarly situated.” 

According to the FBI, policing has 
the highest proportion of domestic 
batterers of all U.S. occupations. In 
1995, 40 percent of police surveyed by 
the FBI said they had used physical force 
against a domestic partner in the previ- 
ous year. 

The ATF memo declared the ban 
elfective “immediately,” and said affected 
government employees “should be en- 
couraged to relinquish” their weapons at 
once. 

The National Association of Police 
Organizations (NAPO), National Law 
Enforcement Officers Rights Center 
(NLEORC), and the Fraternal Order of 
Police (FOP) all reacted swiftly, an- 
nouncing plans for both court challenges 
and immediate legislative amendment. 
An FOP advisory posted to the national 
police discussion list serve following the 
ATF memo said, “We urge officers to 
refuse to answer any and all questions 
regarding previous misdemeanor 
convictions until first consulting an 
attorney.” 

A number of amendments have been 
proposed for consideration by the 105th 
Congress. Rep. Bob Barr introduced HR 
26 to amend the gun ban to apply only 
to domestic violence convictions from the 
date of enactment forward. Rep. Bart 
Stupak (D-Mich), himself a former state 
trooper, offered an alternative amend- 
ment, HR 445, to fully restore the 
exemption. As we go to press, we are 
unaware of the status of these amend- 
ments. 

Meanwhile, law enforcement agen- 
cies are pursuing a variety of courses to 
determine which of their personnel are 
affected by the gun ban. Many agencies 
ask their officers to “self-report” previ- 
ous domestic violence misdemeanor 
convictions. The Wisconsin Department 
of Corrections offers one example of this 


type of “compliance,” according to an 
article in the AFSCME Local 32 News- 
letter (March 1997). 

“The department of justice has now 
informed law enforcement agencies that 
they must now move to adhere to the new 
law,” the AFSCME advises its newslet- 
ter readers. “As you might imagine, this 
has created some problems throughout 
the entire country, the department of cor- 
rections is now asking people to self 
report themselves (sic). While we as a 
Union do not support any type of vio- 
lence, we believe the way that DOC is 
going about this is wrong. We have been 
told that unless you can possess a fire- 
arm, there is no place for you, and you 
will be terminated.” PLN is unaware of 
whether, or how many, WI prison guards 
have self-reported. 

The Ohio Department of Rehabili- 
tation and Corrections, with more than 
8,000 employees at 29 state prisons, also 
asked its employees to “self-report.” The 
department announced in April that 100 
guards were being reassigned to “less 
sensitive posts,” and have had their 
weapons cards taken away. Under a new 
policy, according to department spokes- 
person Andrea Dean, anyone seeking, a 
job as an Ohio prison guard who has 
"domestic violence or related charges” 
will not be hired. 

Nancy Rhodes writes in the 3/97 is- 
sue of Peace Newsletter that another 
“self-report” agency is the New York 
state police. She spoke with Glenn Valle, 
NYSP’s Chief Counsel. 

“We are requiring ail of our 4,000 
members to respond and inform us of any 
misdemeanor convictions,” he told 
Rhodes. “We expect to complete this in 
the next couple of weeks. I would say it 
is extremely unlikely any of our mem- 
bers will be effected.” 

Other law enforcement agencies are 
“running checks” on their employees. 
Inspector Richard Boynton of the Syra- 
cuse (NY) police department told Rhodes 
that he ran a check and "couldn’t come 
up with one domestic violence misde- 
meanor conviction for an active Syracuse 
police officer. Personnel couldn’t cite a 
case either.” 

Litigation is the response of some 
law enforcement groups The Police 
Benevolent Association (PBA) of Florida 
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filed a lawsuit in federal court in Talla- 
hassee asking that the Lautenberg 
amendment be declared unconstitu- 
tional. Florida has some 40,000 law 
enforcement officers and about 30,000 
prison guards and probation and parole 
officers. PBA lawyer Hal Johnson said 
the Florida Department of Law Enforce- 
ment estimated about 1,000 officers 
could be affected, but the law agency said 
it didn’t know where that figure origi- 
nated. 

The PBA sued on behalf of its 
31,000 members. One of the plaintiffs 
was Lt. Amon C. Burt, who pleaded 
guilty in 1975 to a misdemeanor after 
being charged with assault and battery 
against his wife. Burt, who later di- 
vorced, paid a $3 5 fine. About nine years 
later he was hired as a prison guard by 
the Okaloosa Correctional Institution. 
Johnson says that because of the ban Burt 
can’t carry a gun, and risks losing his 
job. 

The reaction from law enforcement 
overall has been varied. Pete Brodie, 
president of the Association for Los 
Angeles Deputy Sheriffs commented: 
“You don’t see them going after butch- 
ers and taking their knives away when 
they have some kind of domestic vio- 
lence, or plumbers taking their wrenches 
away. It seems like they’ re targeting us. ” 

On the other end of the reaction 
spectrum, Miami police Maj. Bill 
O’Brien said: “Domestic violence is ob- 
viously an incredible problem in our 
country. It’s not the first time police of- 
ficers are held to a higher standard, and 
I don’t feel like [the ban] is totally inap- 
propriate.” 

One thing is certain. It may be years 
before the dust settles on this one. In 
the meantime, ask your local law en- 
forcement agency what they’re doing to 
comply. We will update our readers of 
any significant developments in this area 
of law. 

[. Editor s Note: Major portions of 
this article were excerpted from “Are 
Cops Who Batter Above the Law?” by 
Nancy Rhodes, who writes often on po- 
lice accountability and human rights 
issues for Peace Newsletter.] ■ 

Other Sources. Associated Press, 
AFSCME Local 32, Columbus Dis- 
patch, NY Times 


A Matter of Fact 


> A 1996 study of juvenile homi- 
cide arrests (National Center on 
Institutions and Alternatives, and the 
Center on Juvenile and Criminal Jus- 
tice) revealed that six states: Florida, 
Michigan, Illinois, New York, Texas, 
and California accounted for 56 per- 
cent of juvenile homicide arrests in 
1993. The report also cited four cit- 
ies — Los Angeles, New York, 
Chicago, and Detroit — as account- 
ing for one in three such arrests in 
1993. 

> FBI statistics reflect a 20 per- 
cent decrease in arrest rates between 1 993 
and 1995 of 10-17 year-olds for mur- 
der. 

> The number of juveniles tried 
as adults in Ohio has risen 70 percent 
since a 1995 state law passed allow- 
ing teens as young as 14 to be tried 
as adults. 

> Bill McCollum (R-Fla.), spon- 
sor of a federal “Get Tough on Juveniles” 
bill, referred to violent juvenile offend- 
ers as “the most vile human beings on 
the face of the continent .... they are truly 
vicious predators.” McCollum also stated 
that juveniles “should be thrown in jail, 
the key should be thrown away and there 
should be very little or no effort to reha- 
bilitate them.” His bill breezed through 
the House. 

> As of September 1996, the Cali- 
fornia Youth Authority’s 11 institutions 
and four camps — designed to hold 6,722 
— operated at 145 percent capacity with 
a population of 9,722, 

> A 1997 poll commissioned by 
the California Wellness Foundation 
found that 82 percent of the 1,700 
registered California voters surveyed 
said the state’s priority in dealing 
with youth violence should be creat- 
ing prevention programs and not 
building prisons. 

> In 1996, California spent $2.2 
billion on juvenile justice and $116 
million on youth crime prevention 
programs. 


> Ohio spends three times as 
much to house, guard, and feed one 
prisoner as it does to educate one 
grade school student. It costs 
$15,867 per prisoner per year, com- 
pared to the $4,365 state average 
spent annually per grade school stu- 
dent. 

> In 1996, Massachusetts spent 
more than $1.2 billion on criminal 
justice, more than 3.5 times the com- 
bined state spending for elderly 
services, housing assistance, and 
child care. 

> In the five years from 1986 - 
1 990, the city of Los Angeles paid out 
more than $20 million for police exces- 
sive force civil suits, averaging more than 
$1,300 per officer in 1990. 

> The city of New York paid out 
more than $30 million for “police mis- 
conduct” civil suits for the six years 1 987 
- 1992. 

> Nearly one-quarter of appli- 
cants for entiy-level law enforcement 
jobs lack the basic reading, writing, or 
math skills they need to perform rou- 
tine police duties, according to a 
1997 study by Standard & Associates, 
a Chicago firm that administers the 
National Police Officer Selection 
Test. More than 1,000 law enforce- 
ment agencies nationwide use the test 
as their mandatory entry-level examina- 
tion. 

> An article in the Law Enforce- 
ment News about the Dallas police force 
asking “private security forces” to act as 
its eyesand ears, reports that the city em- 
ploys 2,800 police officers. Those are 
outnumbered more than five-fold by the 
1 5,000 private security guards employed 
in the city. 

> The Federal Trade Commis- 
sion says that “unscrupulous 
telemarketers posing as phony law 
enforcement charities” bilk unsus- 
pecting donors out of an estimated 
$700 million annually. ■ 
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Vacant Judgeships Cripple Federal Judiciary 

by Dan Pens 


T he administration of federal jus- 
tice is being slowly strangled by 
politics. A political face-off between a 
republican-dominated U.S. senate judi- 
ciary committee and a spineless 
democratic president is choking the fed- 
eral courts. 

There are 98 unfilled judgeships in 
federal courts nationwide out of 844 po- 
sitions, a 12 percent vacancy rate. 
Twenty-three of those positions have 
been vacant for 1 8 months or more. 

The ninth circuit court of appeals is 
the hardest hit. Nine of the 28 ninth cir- 
cuit positions are vacant, one for three 
years. A tenth position is soon to be va- 
cant, leaving the ninth circuit with the 
fewest number of sitting judges since 
1980, yet its caseload has doubled since 
then. 

Not only are vacant seats not being 
filled, but congress has not created any 
new appellate judgeships since 1990, and 
no new appellate judgeships for the ninth 
circuit since 1984 

The situation takes a toll on count- 
less plaintiffs with civil cases, which are 
shelved while criminal cases that — by 
law— take precedence at both the trial 
and appellate levels. The ninth circuit 
alone has been forced to cancel 600 hear- 
ings in the first half of 1997. One PLN 
reader says he has awaited a ninth cir- 
cuit ruling on a simple motion for more 
than eleven months. 

The problem stems from pure poli- 
tics. U.S. senator Slade Gorton (R-WA) 
has played an embarrassing role in hold- 
ing up the nomination to the ninth circuit 
of several Clinton appointees, while cru- 
sading for a radical expansion of the 
senate’s role in screening white house 
nominees. 

Some critics observe that Gorton has 
a personal vendetta with a “liberal” 9th 
circuit that in recent years has given en- 
vironmentalists a series of high-profile 
victories on natural resources policies in 
the West, including last year when it can- 
celed many of the Washington 
old-growth timber sales contained in the 
controversial salvage rider law — a mea- 
sure Gorton sponsored. 

But the political foot-dragging by 
republicans in congress may be more 


forward looking than anything else. If 
Clinton and western democrats get to fill 
all 10 vacant seats on the ninth circuit, 
the court would be “stacked” 18 to 10 in 
favor ofjudges appointed by democratic 
presidents. 

“Senator Gorton is looking at the 
potential Democratic domination of that 
court for a long, long time,” said Arthur 
Heilman, a law professor at the Univer- 
sity of Pittsburgh who follows the federal 
courts. 

So rather than allow the dispensing 
of so-called liberal justice, Gorton and 
other republicans in congress would 
rather see the judiciary choked to the 
point where it can dispense little or no 


justice at all. Clinton’s aversion to con- 
frontation with congress over 
controversial nominees compounds the 
problem. Ironically, the majority of 
Clinton’s nominees have been character- 
ized by court watchers as “fairly 
moderate.” 

In the first four months of the 105th 
congress, which convened January 7, 
1997, the senate voted on only two 
judges, confirming both. Twenty-five 
judges nominated by Clinton in the past 
two years remain pending senate ap- 
proval. ■ 

Sources: LA Times, Seattle Times 


BOP Mutiny Convictions Affirmed 


T he court of appeals for the sev- 
enth circuit affirmed the convic- 
tions of three federal prisoners convicted 
of mutiny in a federal prison pursuant to 
18 U.S. C. § 1792. The convictions stem 
from the October, 1995, BOP uprisings 
after congress refused to ratify changes 
to the nation’s discriminatory crack co- 
caine laws. [PLN, Jan. 1996], The 
defendants in this case were serving time 
for crack cocaine offenses; they plead 
guilty to the mutiny charges and ap- 
pealed contending the statute was 
unconstitutionally vague and the indict- 
ment insufficient. The factual basis for 
the mutiny charge was that the defen- 
dants damaged government property and 
made verbal threats to guards and 
shouted obscenities at them during the 
uprising. 

The court began its ruling with 
quotes ixom Mutiny on the Bounty, the 
classic tale of English sailors rebelling 
in 1787 against the tyrannical rule of 
Captain Bligh, who is set adrift in a boat 
while the sailors take the ship to Tahiti. 
The court held the statute is not uncon- 
stitutionally vague even though it does 
not define the term “mutiny.” The court 
noted that the common usage of the term 
is “open rebellion against constituted 
authority” by sailors or soldiers. The 
court extended that definition to prison- 
ers. “There is no illogical or 
unreasonable barrier, notwithstanding 


the major difference in circumstances, 
between the discipline necessary in a 
penal institution to protect the govern- 
ing authority.” 

The court held that "open and ag- 
gressive resistance to lawful authority” 
is the key element to a mutiny convic- 
tion. “The defendants’ conduct in this 
case clearly falls within this common 
theme. The defendants knew their con- 
duct was no mere violation of a 
penitentiary rule. Their conduct ex- 
ceeded that when they purposely acted 
in concert, were destructive, threatening 
of authority and refused to obey legiti- 
mate commands until prison guards used 
pepper spray. The defendants knew they 
would be in trouble. They appear to have 
been intentionally trying to cause trouble 
in resisting authority so as to be support- 
ive of other troublemakers in other 
institutions who were also objecting to 
congressional non-action about crack 
cocaine sentencing.” The latter is a bit 
of revisionist history rewriting by the 
court. The sentencing guidelines com- 
mission was prepared to change the 
nation’s 100 to 1 powdered cocaine to 
crack cocaine ratio when congress inter- 
vened and vetoed the change. That was 
a case of active commission, not “non- 
action.” The court did not state what 
penalty the defendants in this case re- 
ceived. See: U.S. v. Overstreet, 106 F.3d 
1354 (7th Cir. 1997). flj 
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DC Women Prisoners’ Suit Reversed 


I n the December, 1995 and June, 
1 996, issues of PLN we reported 
Women Prisoners of the District of Co- 
lumbia DOC v. District of Columbia, 
877 F. Supp. 634 (DC DC 1995) and 899 
F. Supp, 659 (DC DC 1995) in which a 
federal district court in the District of 
Columbia granted extensive relief to DC 
women who filed a class action suit chal- 
lenging numerous conditions of their 
confinement, including: patterns of 
sexual assault and harassment; dispari- 
ties between programs available to 
women prisoners compared to male pris- 
oners; inadequate medical care; vermin 
infestation; overcrowding and more. 

The defendants appealed and the 
court of appeals for the District of Co- 
lumbia Circuit vacated and remanded. 
Because PLN has reported this ruling in 
great detail in the past we will .not re- . 
peat the lower court’s findings (which 
are printed as an appendix to the appeals 
court ruling). The appeals court also 
declined to apply the Prison Litigation 
Reform Act (PLRA) to the lower court’s 
injunction because it was able to dispose 
of most appeal issues on the basis of pre- 
PLRA law. Those issues not vacated 
were remanded to the lower court for 
review in light of the PLRA. 

Supplemental Jurisdiction: The 
appeals court held the district court had 
authority to exercise its supplemental ju- 
risdiction and rule on claims that the 
DOC failed to provide adequate medi- 
cal care and fire safety to the prisoners, 
but, the court then went on to vacate the 
injunction requiring compliance with 
local laws by noting that no DC court 
has ever awarded injunctive relief requir- 
ing compliance with DC laws. 

Programs: The lower court held 
that the women prisoners’ equal protec- 
tion rights were violated when they were 
not provided with programs similar to 
those available to male prisoners. The 
appeals court reversed, holding that be- 
cause the women’s prisons were smaller 
and offered fewer educational programs 
this “cannot be taken as evidence that 
those in small institutions that offer 
fewer programs have been denied equal 
protection. More than that is required.” 
The court relied on United States v. Vir- 
ginia Military Institute, 116 S.Ct. 2264 
(1996) to make its decision. The court 
noted there was no allegation that the 
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DOC had allocated differing resources 
to female prisoners than to male prison- 
ers. Prison officials have wide discretion 
in the allocation of resources and pro- 
grams while prisoners have no 
constitutional right to work or educa- 
tional opportunities, nor does idleness 
violate any constitutional right. “Thus, 
the District could, entirely consistent 
with the constitution, deprive male and 
female inmates of virtually all of the pro- 
grams they now enjoy. If federal courts 
could find equal protection liability 
whenever male and female inmates have 
access to different sets of programs, bud- 
get strapped prison administrators may 
well respond by reducing, to a constitu- 
tional minimum, the number of programs 
offered to all inmates.” The court vacated 
the equal protection findings because 
male and female prisoners are not “simi- 
larly situated” for equal protection 
purposes. 

Eighth Amendment: The defen- 
dants did not dispute the lower court’s 
findings that overcrowding, sexual as- 
sault, bad living conditions and fire 
hazards violate the eighth amendment. 
Instead, they argued that the district 
court’s injunction was broader than nec- 
essary to correct the constitutional 
violations. 

The appeals court vacated all por- 
tions of the order setting population 
limits, holding that because other por- 
tions of the injunction addressed issues 
such as vermin, sewage build ups, plumb- 
ing repairs, etc., the court erred in 
ordering a population cap. “The court 
... should have determined the constitu- 
tional propriety of a population cap at 
the margin, that is to say, after its instruc- 
tions concerning health and safety had 
been complied with.” 

Sexual Assault: The court vacated 
the order appointing a special officer to 
monitor allegations of sexual harassment 
and assault of women prisoners by staff. 
The appeals court ignored the defen- 
dants’ dismal record of resolving 
rampant sexual assault by staff against 
prisoners and held that the order appoint- 
ing a special officer limited the DOC's 
discretion and “effectively usurps the 
executive functions of the district.” 

The court rejected the defendants’ 
claim that they should not be required to 
comply with their own grievance proce- 


dure. The court held that this imposed 
no new requirements on the defendants 
and “simply requires appellants to ob- 
serve their own policies and procedures 
in the running of their prisons.” 

The court also rejected the challenge 
to the lower court order enjoining retali- 
ation against women who complained of 
sexual harassment. 

Overbroad Relief: The court 
remanded the injunction for reconsid- 
eration in light of the PLRA, the order 
finding eighth amendment violations in 
general living conditions and fire safety 
at one prison. These were findings not 
contested by the defendant. See: Women 
Prisoners of the District of Columbia 
DOC v. District of Columbia, 93 F.3d 
910 (DC Cir. 1996). ■ 

Alabama 

Phone System Upheld 

T he court of appeals for the elev- 
enth circuit held that a lower 
court had erred in finding that a tele- 
phone calling list of ten people violated 
prisoners’ first amendment rights. 
Freddie Pope, an Alabama state pris- 
oner, filed suit challenging a prison 
policy limiting to ten the number of 
people Alabama prisoners can call. 
The ten person list can be changed 
every six months. The district court 
ruled in Pope’s favor, holding that the 
list restriction violated his first amend- 
ment rights. The court ordered prison 
officials to expand Pope’s phone list to 
fifteen people. 

The appeals court reversed, holding 
that in assessing the constitutionality of 
the phone list policy the district court did 
not follow the analysis set forth in Turner 
v. Safley, 482 U.S. 78, 107 S.Ct. 2254 
(1987). Applying Turner , the appeals 
court held that the phone list limit was 
constitutional because it bore a “rea- 
sonable relation to legitimate 
penological objectives.” Namely, the 
unproved assertion that the restric- 
tions would curtail criminal activity 
and harassment of judges and jurors. 
The appeals court vacated the district 
court’s injunction in the case. See: Pope 
v. Hightower, 101 F.3d 1382 (11th Cir. 
1996). ■ 
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Former Mississippi Guards Lose Sentencing Appeal 


O n November 17, 1991, Larry 
Floyd escaped from the Missis- 
sippi State Penitentiary (MSP) at 
Parchman. He was captured the follow- 
ing day in an abandoned house near the 
prison. Upon his capture he was beaten 
by several MSP guards while others 
looked on. 

A 1994 grand jury indicted eleven 
then-current or former guards for par- 
ticipating in the beating or attempting 
to cover it up. [See: "MS Prison Offi- 
cials Indicted,” PLN, Vol. 5 No. 10]. Two 
of the guards, Lt. Terry Lynn Winters 
and Lt. David E. Johns, visited other 
MSP guards on the eve of their grand 
jury testimony to exhort them to "stick 
to the story” that Floyd sustained his in- 
juries prior to being captured. 

Six of the guards pleaded guilty. 
The fate of five others, including Johns 
and Winters was decided in a 7-day trial. 
All but Johns and Winters were exoner- 
ated of the charges. 

Winters was found guilty of depri- 
vation of rights under color of law, use 
of a firearm during and in relation to a 
crime, and obstruction of justice. He was 
sentenced to two concurrent 12 month 
terms, a consecutive 60-month term (for 
using a firearm), concurrent three-year 
terms of supervised release, and fines 
totaling $2,150. 

Johns was convicted of influencing 
and impeding the due administration of 
justice. He was sentenced to three years 
probation with special conditions that he 
participate in a mental health treatment 
program and serve a 6-month home con- 
finement with electronic monitoring. 

The sentences of both Winters and 
Johns were downward departures from 
the federal sentencing guidelines. The 
guideline range for Winters’s 12-month 
sentence(s) was 108-135 months. The 
sentencing range for Johns’s crime was 
37-46 months imprisonment. Both 
guards appealed their convictions and the 
government appealed the sentences. 

The fifth circuit affirmed the con- 
victions of both guards and then turned 
its attention to their sentences. The dis- 
trict court had held in Winters’s 
sentencing that “the institutional culture 
or accepted code of conduct that existed 
at Parchman [prison] may well have led 
this defendant and others to believe that 


the beating of a prisoner would be con- 
doned and accepted. Indeed, this 
defendant crossed the line, so to speak, 
but it is a factor, a prior code of conduct, 
or institutional conduct that this court 
feels it is justified in considering in the 
totality of circumstances surrounding the 
downward departure. ” 

The district court had given similar 
reasons in its downward departure of 
Johns’s sentence. The fifth circuit how- 
ever, denounced such reasoning, 


I n September of 1996, Paul M. 
Sullivan, health compliance of- 
ficer for the North Carolina Department 
of Labor sent a letter to Mr. Franklin 
Freeman of the North Carolina Depart- 
ment of Correction (DOC). An alert 
reader obtained a copy of this letter and 
forwarded it to PLN ' s editors, who have 
verified its authenticity. We publish the 
full text of the letter here: 

OSH [Occupational Safety and 
Health] Inspection #125226902, initiated 
April 22, 1996, at the Mecklenburg Cor- 
rectional Center, is officially being 
closed. The investigation found that al- 
though exposure to Oleoresin Capsieum 
(OC) spray [i.e. pepper spray] is an im- 
portant training activity, a direct 
(full-face) exposure poses a health risk. 
This finding differs from the OSH 
Division’s initial assessment in April 
of 1994 of the potential effects of the 
training program. Consistent with 
the commitment made at that time, 
no citation is being issued for a vio- 
lation of the OSH Act as a result of 
the Department of Correction’s 
implementation of the program. 
However, based on this information 
as we discussed with you on July 26, 
1996, we recommend a review and 
modification of your program. We 
appreciate your letter of August 5, 
1996, indicating that you are re- 
evaluating alternatives to full 
exposure training and urge you to 
proceed. The following are our rec- 
ommendations: 

1) The use of direct exposure 
should be changed to an indirect one, 


pointing out that the very nature of the 
charge against Winters for deprivation 
of civil rights “under color of law” car- 
ries a severe sentencing range precisely 
because the law looks more harshly upon 
those who abuse a position of authority 
when committing crimes against other 
persons. 

The court vacated the sentences and 
remanded for re-sentencing in compli- 
ance with the guidelines. See: U.S. v. 
Winters, 105 F.3d 200 (5th Cir. 1997). ■ 


such as spraying a wall above each 
trainee’s head. 

2) A medical screening program 
should be established to identify those 
employees with health conditions that 
may be exacerbated by any exposure to 
the OC spray. Additionally, the initial 
evaluation of accommodation requests 
should be conducted by a trained health 
professional. 

3) Hazard communication train- 
ing should be improved, specifically 
including a discussion of health effects 
experienced by DOC employees during 
direct exposure. 

4) Water hoses utilized during 
decontamination should be mounted 
so that trainees will have full use of 
both hands to assist in keeping their eyes 
open. 

5) Exposure training during cold 
weather should be minimized or moved 
indoors to reduce the possibility of 
hypothermia during decontamina- 
tion. 

The implementation of these items 
should decrease the number and se- 
verity of OC spray-related training 
injuries. We would appreciate your 
notifying us when your review is 
complete and what modifications to 
your program you adopt. If you have 
any questions, please give me a call 
Thank you. 

PLN contacted Mr. Freeman of the 
North Carolina DOC to ask what 
changes, if any, have been made to DOC 
policies related to exposure of prisoners 
to OC (pepper) spray. He failed to re- 
spond. ■ 


Pepper Spray too Dangerous for uOC t raining? 
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Disciplinary Segregation Can Create Liberty Interest 


I n two separate rulings, the court 
of appeals for the second circuit 
held that in Sandin v. Connor , 115 S.Ct. 
2293 (1993) [PLN, Aug. 1995] the 
supreme court did not create a blan- 
ket rule that disciplinary segregation 
alone, without the loss of good time, 
could never implicate a liberty' inter- 
est. Vincent Miller, a New York state 
prisoner, was infracted for fighting and 
found guilty at a disciplinary hearing. 
The hearing officer refused to allow 
Miller to review the testimony of infor- 
mants who allegedly witnessed the 
attack. 

Miller was sentenced to 180 days 
in segregation and the loss of six months 
good time credits. The sanction was af- 
firmed on administrative appeal and 
Miller filed an Article 78 petition in state 
court challenging the infraction. Dur- 
ing the state court proceedings, Donald 
Selsky, the New York prison official re- 
sponsible for administrative appeals who 
had previously denied Miller’s appeal, 
reversed his prior decision and ordered 
the record of the infraction, and all sanc- 
tions. expunged because the tape of 
confidential witnesses was “unavailable 
for judicial review” and the hearing 
record was incomplete. Miller spent 125 
days in segregation before the infraction 
was vacated. 

Miller filed suit in federal court 
pursuant to 42 U.S.C. § 1983 seeking 
damages, claiming his right to due pro- 
cess was violated when he was denied 
access to the alleged confidential testi- 
mony at the disciplinary hearing. The 
district court granted the defendants 
summary judgment, holding that under 
Sandin the imposition of disciplin- 
ary segregation did not, as a matter 
of law. create an “atypical and sig- 
nificant hardship” compared to “the 
ordinary incidents of prison life.” 
thus no liberty interest was impli- 
cated Because the good time credits 
were restored, the court held that their 
temporary deprivation did not deprive 
Miller of liberty. 

The court of appeals vacated and 
remanded. The court held that Sandin 
“did not intimate that disciplinary 
confinement could never, as a mat- 
ter of law, impose such a hardship” 


by causing an “atypical and significant 
deprivation.” The court noted “we have 
implicitly reached this conclusion in 
other cases since the supreme court de- 
cided Sandin.... 

"These earlier post -Sandin decisions 
implied what we now state explicitly: 
Sandin did not create a per se blan- 
ket rule that disciplinary confinement 
may never implicate a liberty inter- 
est. Courts of appeals in other 
circuits have apparently come to the 
same conclusion, recognizing that 
district courts must examine the cir- 
cumstances of a confinement to 
determine whether that confinement af- 
fected a liberty interest. See, e.g., 
Kennedy v. Blankenship. 100 F.3d 
640, 642-43 (8th Cir. 1996); Keenan 
v. Hall , 83 F.3d 1083, 1089 (9th Cir. 

1996) ; Williams v. Fountain, 77 F.3d 
372, 374 n.3 (11th Cir. 1996) ... 
Whitford v. Bogliano , 63 F.3d 527, 
533 (7th Cir. 1995).” 

The court was careful to state that 
this ruling did not mean the district court 
couldn’t grant the defendants summary 
judgment on remand. “If the district 
court reaffirms the grant of the motion 
on the ground that Miller’s confinement 
did not impose an ‘atypical and signifi- 
cant hardship ... in relation to the 
ordinary incidents of prison life, ’ the rul- 
ing should identify specific facts that 
support this conclusion.” Sandin was 
decided after the parties had briefed the 
summary judgment motion in the lower 
court. The appeals court held that on 
remand the parties should submit evi- 
dence and argument about the conditions 
of Miller’s segregated confinement as 
well as other legal arguments. See: 
Miller v. Selsky. Ill F.3d 7 (2nd Cir. 

1997) . 

In a second ruling the second cir- 
cuit vacated and remanded the 
dismissal of a New York prisoner’s suit 
where the district court held that under 
Sandin, New York prisoners have no 
liberty interest in avoiding disciplin- 
ary segregation, regardless of the 
duration. 

This case involves James Brooks, 
who spent 180 days in segregation be- 
fore a state court ruled he was denied due 
process in a disciplinary ruling and or- 


dered the expungement of the infraction 
and restoration of his lost good time. 
Brooks then filed suit for damages in fed- 
eral court. 

In dismissing Brook’s claim the 
district court held disciplinary con- 
finement could not impose an 
atypical hardship under Sandin be- 
cause New York prison rules did not 
distinguish between disciplinary and 
administrative confinement. The 
court made no findings of fact as to the 
actual conditions of confinement in dis- 
ciplinary segregation. 

The appeals court held “After 
Sandin, in order to determine whether a 
prisoner has a liberty interest in 
avoiding disciplinary confinement, a 
court must examine the specific cir- 
cumstances of the punishment ... 
The mere fact that prison regulations 
allow for lengthy administrative 
confinement in some situations 
does not obviate this central factual in- 
quiry. 

“First, as Judge ElfVin acknowl- 
edged, we have never held that New York 
prisoners have no liberty interest in 
avoiding long term administrative con- 
finement. Second, the fact that 
administrative or protective custody is 
subject to periodic review, while disci- 
plinary confinement is not, may be 
significant in determining whether 
lengthy disciplinary confinement consti- 
tutes an ‘atypical and significant 
hardship.’ Furthermore, the district 
court’s approach depended on the obser- 
vation that New York’s prison 
regulations make little or no distinction 
between disciplinary and non disci- 
plinary segregated confinement. 
While it may be true that the regula- 
tions do not distinguish between the 
conditions of administrative and pu- 
nitive confinement, it does not 
necessarily follow that the actual con- 
ditions are similar. Finally, the mere 
fact that New York’s prison regulations 
pernut extended administrative segrega- 
tion does not tell how frequently or for 
what duration such segregation is im- 
posed." The district court was instructed 
to make these findings on remand. See: 
Brooks v. Difasi, 112 F.3d 46 (2nd Cir. 
1997), ■ 
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New York Jail Overcrowding Unconstitutional 


A federal district court in New 
York held that overcrowding in 
the Erie County jail violated the eighth 
amendment rights of convicted prison- 
ers and the fourteenth amendment rights 
of pretrial detainees housed in the jail. 
Bernard Zolnowski, a pretrial detainee, 
filed suit challenging jail conditions. 
The suit was then converted to a class 
action suit on behalf of all people held 
in the jail The plaintiffs filed a motion 
for a preliminary injunction which 
the court granted in part and denied 
in part. 

The jail was extrerHely overcrowded, 
designed to hold 525 prisoners in a sec- 
tion that held 848 on any given day and 
a holding center designed for 402 that 
held 634.' Prisoners were being forced 
to sleep on floors, in hallways and gyms" 
Jail conditions were described by the 
court as toxic, dark, filthy, soiled with 
feces, poor ventilation and inadequate 
hygiene and toilet facilities. 

At the Preliminary Injunction (PI) 
bearing extensive testimony was heard 
describing the squalor and misery of the 
jail. The court heard detailed testirtiony 
describing the psychological impact of 
overcrowding, ratio of living space to 
safety' needs, etc. One expert witness 
described the jail conditions as being so 
degrading that if a kennel “maintained 
supli conditions for the animals in its 
care, it would be cited.” The court made 
factual findings that sanitation, laundry 
and other living conditions were seri- 
ously, negatively, impacted by 
overcrowding. 

The court discussed the standards to 
be applied in motions for preliminary 
injunctions as well as jail conditions of 
confinement suits. Pretrial detainees 
nominally retain greater constitutional 
rights than convicted prisoners. See: 
Bell v. Wolfish , 441 U.S. 520, 99 S.Ct. 
1861 (1979). In this case the court re- 
lied on Lareau v. Man son, 651 F.2d 96 
(2nd Cir. 1981) to find that conditions 
in the Erie county jail violated the eighth 
and fourteenth amendment rights of the 
plaintiffs The court held the plaintiffs 
had shown a likelihood of succeed- 
ing on their claims. The court gave 
an extensive discussion as to how 
conditions of overcrowded confine- 
ment, individually and in their 


totality, violate the constitutional 
rights of detainees and convicted pris- 
oners. 

After finding the prisoner plaintiffs 
had prevailed on their motion for a PI, 
the court stayed entiy of formal relief for 
60 days to give the defendants an oppor- 
tunity “to achieve voluntary compliance 
with the requirements for confining of 
prisoners at the holding center as deter- 
mined by this decision.” 

Montana Paying for 

T he state of Montana agreed to 
pay $60,000 to the pa rents of a 
prisoner killed during a 1991 uprising 
at the maximum security Deer Lodge 
prison. It was the second settlement 
among 13 state court cases filed against 
prison officials. In January 1995, the 
state agreed to pay $150,000 to the 
mother of another of the five prisoners 
killed during the disturbance. Eleven 
other state court cases are pending. 
Three dozen other lawsuits are pending 
in federal court. 

The first of the dozens of federal 
cases was decided by U.S. district court 
judge Charles Lovell on April 14, 1997. 
Lovell ruled that eight prison officials 


An interesting note is that while this 
is a motion for a PI, at no point did the 
court discuss the Prison Litigation Reform 
Act (PLRA) and its applicability to either 
Pis in jail litigation or to jail overcrowding 
suits. The issue was probably not raised 
by the parties. Perhaps because no in- 
junction has yet been issued the court has 
concluded the PLRA does not apply. See: 
Zolnowski v. County of Erie, 944 F. Supp. 
1096 (WD NY 1996)1 

1991 Prison Uprising 

acted illegally when they left five sup- 
posed "ringleaders” naked and hog-tied 
for up to 43 hours. 

“This hog-tying episode clearly vio- 
lated contemporary standards of 
decency,” Lovell said in deciding the case 
without a trial. “Simply put, hog-tying 
the plaintiffs and leaving them naked in 
bare cells for hours at a time strongly 
evidences an intent to puriish and inflict 
pain,” he wrote. 

[ Editor 's Note: We will update the 
federal ruling after we obtain the case 
cife and information regarding monetary 
damages and attorney fees.} fj 

Source: Corrections Digest 


Prisoners Held beyond Release Dates Sue 


F our civil rights attorneys filed 
suit against Los Angeles County 
Sheriff Sherman Block and other of- 
ficials for falsely imprisoning 
thousands of people each year by 
holding them beyond their scheduled 
release dates. “We intend to seek an 
injunction under the taxpayer action 
and force Sheriff Block to stop this 
wasteful and illegal practice,” lead at- 
torney John C. Burton said in an 
interview with the Los Angeles Times 
April 25, 1997. Sheriff’s officials de- 
clined to comment on the allegations, 
citing the pending litigation. 

The Sheriff’s Department has qui- 
etly admitted it’s tracking system for 
prisoners is obsolete and faulty. By 
April, some 200 people had been held 
beyond their release dates in Los An- 
geles County so far. The Department 
has been paying departing prisoners 


held too long in exchange for their 
agreement not to sue. To date this year, 
more than $26,000 has been paid to 30 
people held an average of 17 days be- 
yond their court ordered release dates 
according to figures obtained by the 
newspaper under the California Public 
Records Act. 

The attorneys applied to have the 
lawsuit certified as a class action and, 
through court discovery, were work- 
ing to identify, other potential 
plaintiffs. This is the second such 
lawsuit filed against the county this 
year. The other, filed in mid-March, 
is being litigated in federal court by 
famed civil rights attorney Stephen 
Yagman. ■ 

Source: Los Angeles Times , Apnl 25, 
1997 
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Supreme Court Strikes Down RFRA as Unconstitutional 


O n June 25, 1997, the United 
States supreme court struck 
down as unconstitutional the Religious 
Freedom Restoration Act (RFRA), 42 
U.S.C. § 2000bb. In 1993 the RFRA 
was enacted by congress in response to 
the supreme court ruling in Employment 
Division, Dept, of Human Resources of 
Oregon v. Smith , 494 U.S. 872 (1990) 
which affirmed the principle that neu- 
tral laws of general applicability will be 
upheld even if they incidentally violate 
a citizen's religious beliefs. [ PLN , June, 
1994], 

The case in question involves a 
Catholic church in the city of Boeme, 
Texas. Built in 1923 the church is des- 
ignated a historic landmark by the city. 
When the diocese sought a building per- 
mit to demolish the church and build a 
larger church in its place to accommo- 
date a growing congregation, the city 
denied the permit citing a local ordi- 
nance which requires preservation of 
historic landmarks. The archbishop of 
San Antonio filed suit under the RFRA 
challenging the permit denial. The dis- 
trict court ruled in favor of the city, 
holding the RFRA was unconstitutional! 
See: Flores v. City of Boeme, 877 F. 
Supp. 355 (WD TX 1995), The court of 
appeals for the fifth circuit reversed, 
holding the RFRA was constitutional, at 
73 F.3d 1352 (5th Cir. 1996). The su- 
preme court reversed the fifth circuit 
ruling. 

The ruling, written by justice 
Kennedy, gives a length}', detailed his- 
tory' of Congress’s power under section 
five of the fourteenth amendment to the 
U.S. constitution to enact remedial leg- 
islation designed to cure or resolve past 
instances of unconstitutional conduct by 
state and local governments. The court 
analogized the RFRA to voting rights 
laws enacted by congress, and upheld by 
the supreme court, because the laws were 
designed to eliminate extensive voter 
discrimination. In this case, the court 
noted that the RFRA’s legislative 
record lacks any mention of modern 
examples of generally applicable 
laws passed because of religious big- 
otry by legislators. 

“Regardless of the state of the leg- 
islative record, RFRA cannot be 
considered remedial, preventive legisla- 


tion, if those terms are to have any mean- 
ing. RFRA is so out of proportion to a 
supposed remedial or preventive objec- 
tive that it cannot be understood as 
responsive to, or designed to prevent, 
unconstitutional behavior. It appears, 
instead, to attempt a substantive change 
in constitutional protections.” 

The court noted the RFRA’s sweep- 
ing scope and that “Laws valid under 
Smith would fall under RFRA without 
regard to whether they had the object of 
stifling or punishing free exercise.” 

In holding the RFRA was unconsti- 
tutional, the court provides reasoning 
that may be useful in challenging the con- 
stitutionality of some portions of the 
Prison Litigation Reform Act (PLRA). 
“Our national experience teaches that the 
constitution is preserved best when each 
part of the government respects both the 
constitution and the proper actions and 
determinations of the other branches. 
When the court has interpreted the con- 
stitution, it has acted within the province 
of the judicial branch, which is to say 
what the law is .... When the political 
branches of the government act against 
the background of judicial interpretation 
of the constitution already issued, it must 
be understood that in later cases and con- 
troversies the court will treat its 
precedents with the respect due them 
under settled principles, including stare 
decisis, and contrary expectations must 
be disappointed. RFRA was designed to 
control cases and controversies, such as 
the one before us; but as the provisions 
of the federal statute here involved are 
beyond congressional authority, it is this 
court’s precedent, not RFRA, which must 
control.” Thus, the RFRA was unconsti- 
tutional. 

In a concurring opinion, Justice 
Stevens stated his belief that the RFRA 
was a “law respecting an establishment 
of religion” which violates the first 
amendment. He notes that if the historic 
landmark in Boeme were an art gallery 
or museum owned by an atheist, the 
owner would be entitled to no exemp- 
tion from city ordinances protecting the 
building. Because the landmark is owned 
by the Catholic church “the statute has 
provided the church with a legal weapon 
that no atheist or agnostic can obtain. 
This governmental preference for reli- 


gion, as opposed to irreligion, is forbid- 
den by the First Amendment.” See: City 
of Boeme v. Flores, 117 S.Ct. 2157 
(1997). 

The last two years had seen a con- 
certed lobbying effort by prison officials 
and the various state attorney generals 
across the country to convince congress 
to modify the RFRA to exempt prisons 
from its coverage. This ruling makes 
that effort moot. It also moots all litiga- 
tion filed by prisoners solely under the 
RFRA. However, religious exercise 
claims filed under the first amendment 
alone remain viable, subject to the su- 
preme court test set forth in O 'Lone v. 
Estate of Shabazz, 482 U.S. 342, 107 
S.Ct. 2400 (1987). Mixed claims under 
both the first amendment and the RFRA 
will result in the latter being dismissed. 
Plaintiffs with pending RFRA claims 
should attempt to amend their com- 
plaints to drop any RFRA claims and 
focus on first amendment free exercise 
claims. 

What impact will the RFRA’s de- 
mise have on prisoners’ religious rights? 
Not much. Since the RFRA was enacted 
PLN has reported numerous cases involv- 
ing prisoners’ RFRA claims, including 
all the circuit court applications of the 
law to prisoners. As the RFRA cases 
reached the circuit courts a pattern be- 
gan to emerge. Prison rules and policies 
that had been struck down prior to the 
RFRA’s enactment, continued to be 
struck down. See: Malik v. Brown, 65 
F.3d 148 (9th Cir. 1995)(ban on religious 
name change held unconstitutional); 
Lawson v. Singletary, 85 F.3d 502 (11th 
Cir. 1996)(censorship of religious pub- 
lications). 

However, policies and rules that 
had been upheld before the RFRA’s 
enactment continued to be upheld 
after it. See: Hamilton v. Schriro, 74 
F.3d 1545 (8th Cir. 1996)(haircut rule 
upheld). 

As a practical matter the RFRA’s 
demise will likely have little impact on 
prison litigation. Religious freedom 
claims will continue to be brought by 
prisoners under the first amendment 
and most will probably fail, unable 
to overcome the high standard set in 
O 'Lone. While many prisons readily 
accommodate religion, indeed, even 
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RFRA (continued) 


encourage it. Most prisoner litigation 
on religious issues involves smaller, 
non-Christian, denominations, 
mainly Jews, Muslims, Native 
Americans and similar faiths, which 
are not as readily accommodated by 
prison officials. 

Readers in the seventh circuit should 
note that on June 27, 1997, the supreme 
court vacated Sullivan v. Sasnett, 91 
F.3d 1018 (7th Cir. 1996) [PLN, June, 
1997], an RFRA case where the court 
struck down a WI DOC policy ban- 
ning religious jewelry in prison. The 
case was remanded to the seventh cir- 
cuit for reconsideration in light of 
Boerne. fl 


Detainee Awarded $64,000 
in Guard Attack 

A federal district court in Iowa 

xXdenied jail guards’ motion for 
a new trial on a detainee’s jury verdict 
awarding $64,000 in an excessive force 
suit. Jeffrey Schultz was arrested and 
booked into the Woodbury county jail. 
During the booking Schultz was shack- 
led, placed in a headlock, attacked and 
dropped on the floor. He suffered a bro- 
ken jaw and teeth. The incident was 
video taped. 

The claim proceeded to trial and the 
jury agreed jail guards had used exces- 
sive force against Schultz and awarded 
him $64,700 in damages. The defen- 
dants filed a motion for a new trial 
which the court, in an extensive rul- 
ing, denied. The court gave a 
detailed discussion to evidentiary 
rulings in jail litigation, as well as 
the guards’ claim the trial judge was 
biased against them. 

The court awarded Schultz $77,248 
in attorney fees and $14,111 in costs. 
The court did not mention the Prison 
Litigation Reform Act’s cap on attorney 
fees, but it gives an extensive discussion 
to attorney fee awards under 42 U.S.C. 
§ 1988. Anyone bringing a jail or prison 
excessive use of force case will find this 
ruling useful because of the numerous 
case citations on the covered topics. See: 
Schultz v. Amlck, 955 F. Supp. 1087 (ND 
IA 1997). ■ 


Farmer Loses at Jury Trial 


I n the July, 1994, issue of PLN we 
reported Farmer v. Brennan, 114 
S.Ct. 1970 (1994), where the supreme 
court held that prisoners have an eighth 
amendment right to be protected by 
prison officials from rape or attack by 
other prisoners. 

Farmer proceeded to the supreme 
court following summary judgment in 
favor of prison official defendants, which 
had been affirmed by the seventh circuit. 
The supreme court vacated the lower 
court rulings and remanded the case back 
to the district court. 

On remand, the district court 
granted a second summary judgment, 
which was then reversed by the seventh 
circuit on grounds that the district court 
had not given the plaintiff enough time 
for discovery, Farmer v. Brennan, 81 F.3d 
1444 (7th Cir. 1996) [PLN Vol. 8 No.4] 
Dee Farmer is a pre-operative trans- 
sexual. After being transferred to the 


U S. Penitentiary at Terre Haute, IN, she 
claimed she was raped by other prison- 
ers as a result of prison officials being 
deliberately indifferent to her safety. 

On remand from the seventh circuit, 
the case resulted in a district court jury 
trial. The trial, from jury selection 
through final decision, was over in two 
days. Jury deliberation took only about 
an hour. Farmer lost. The jury failed to 
believe Farmer’s assertion that a sexual 
assault actually occurred. 

So ends a long and bizarre legal 
battle which began in 1989, followed by: 
two supposedly dispositive rulings by the 
district court, two decisions by the court 
of appeals, one supreme court ruling, and 
finally a jury’s finding, that the sexual 
assaults that were the basis of the origi- 
nal complaint never happened. ■ 

Source: Correctional Law Reporter 


Attorney Fee Award 
in Nominal Damage Case Affirmed 


T he court of appeals for the 
eighth circuit -affirmed an 
award of $6,005.40 in attorney fees and 
costs to a prisoner who was awarded one 
dollar in nominal damages after a jury 
trial. Ali Muhammad, an Arkansas state 
prisoner, filed suit claiming his right to 
due process was violated at various dis- 
ciplinary hearings and that the 
compulsory use of ill fitting shoes vio- 
lated his eighth amendment rights. A 
jury returned a verdict in his favor, 
awarding $1 in nominal damages. 
Muhammad’s court appointed lawyer 
then sought $5,956 in attorney fees and 
$1,505.40 in costs, the district court 
awarded $4,500 in fees and the full 
amount sought in costs. 

The appeals court noted that justice 
O’Connor’s concurring opinion in 
Farrar v. Hobby, 506 US 103, 121, 113 
S.Ct. 566, 578 (1992) has been cited as 
authority in eighth circuit cases award- 
ing attorney fees in cases where only 
nominal damages were awarded. Courts 
must measure the extent of relief sought 
by plaintiffs when weighing attorney fee 
awards. In this case Muhammad did not 
seek a specific dollar amount in dam- 


ages and he prevailed on the liability is- 
sue against all eight delendants While 
the jury was not clear as to which claims 
it had specifically found Muhammad to 
be the victor on, the appeals court held 
it was immaterial because both the right 
to due process and to be free from cruel 
and unusual punishment are important. 
“Whatever the basis for the jury’s ver- 
dict, therefore, we do not hesitate to say 
that it accomplished a public goal, 
namely, encouraging governments scru- 
pulously to perform their constitutional 
duties.” 

“Because we discern indicia of real 
success in Mr. Muhammad’s victory, 
despite the fact that his judgment was 
for nominal damages only, we hold that 
the district court did not err in determin- 
ing that he had achieved a material 
victory. We see no indication moreover, 
that the amount that the district court 
awarded was unreasonable We there- 
fore affirm the order of the district court. ” 
The Prison Litigation Reform Act’s cap 
on attorney fees was not mentioned, pre- 
sumably because this case was decided 
before the law’s passage. -See: 
Muhammad v. Lockhart, 104 F.3d 1069 
(8th Cir. 1997). ■ 
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Indiana ADA Verdict Affirmed 


I n the March, 1996, issue of PLN 
we reported Love v. Westville Cor- 
rectional Center , 896 F. Supp. 808 (ND 
IN 1995) where the court granted the 
plaintiff a new trial on his Americans 
with Disabilities Act (ADA), 42 U.S.C. 
§ 12101, claim. After a new trial the 
jury awarded Love $30,948 in damages 
and $39,536.75 in attorney fees and 
costs. The state appealed the jury ver- 
dict and the court of appeals for the 
seventh circuit affirmed. 

Cleo Love is a quadriplegic Indiana 
state prisoner sentenced to twenty years 
for a drug offense. Love was housed in 
the prison infirmary for a year and de- 
prived of access to the prison’s recreation 
facilities, dining hall, education and re- 
ligious programs, visiting, work and 
drug abuse programs. His access to the 
prison library, law library and commis- 
sary was extremely limited. Love filed 
suit claiming his ADA rights were vio- 
lated; no constitutional claims were 
made. 

The appeals court noted that in this 
case the Indiana DOC conceded that the 
ADA applied to prisons and the access 
to the programs at issue in this case. The 
court distinguished this case from Bryant 
v. Madigan, 84 F.3d 246 (7th Cir. 1996) 
[PLN, May ’97 ] where it questioned the 
ADA's applicability to prisons, by not- 
ing this was "a textbook example of a 
traditional ADA claim based on the de- 
nial of access to services, programs, and 
activities, based on his physical disabil- 
ity.” The appeals court stated it would 
definitively rule on the ADA’s applica- 
bility to prisons when "the matter is fully 
briefed in a proper adversary' setting.” 

The court held that the district court 
did not abuse its discretion in granting 
a new trial and that Love adequately 
proved intentional deprivation of access 
to prison programs and services because 
of his disability. Prison officials defend- 
ing against an ADA claim can view this 
case as an example of what not to do. 

At trial Love showed that he could, 
with minimal accommodation, partici- 
pate in prison programs. The defendants 
knew of his disability and refused to pro- 
vide accommodations for it. The sole 
reason for denying Love access to prison 
programs was the fact that he was a 
quadriplegic in the prison infirmary “In 


the face of Westville’s total failure to 
present evidence that would have refuted 
Love’s claim that he was a ‘qualified in- 
dividual with a disability,’ no issue 
properly arose about the reasonableness 
of any accommodations it may have been 
prepared to offer. It is too late now for 
Westville to argue that it did not need to 
provide Love access to the programs be- 
cause of his alleged failure to meet that 
criterion. The record at the first trial 
amply supports the trial judge’s conclu- 
sion on the motion for new trial that 
Westville indeed committed ‘intentional’ 
discrimination against Love. Its specific 
knowledge of the ADA’s reasonable ac- 


commodation requirements is legally ir- 
relevant.” 

“The burden of proof is on the plain- 
tiff to show he is a qualified individual 
with a disability, and this, in turn, is a 
necessary part of a findi ng of ‘ intentional 
discrimination’ underthe statute.” In this 
case Love met his burden of proof and 
the state did nothing to refute his claims. 
The appeals court affirmed the jury ver- 
dict. The attorney fee award was not 
contested by the state. Love was capa- 
bly represented at trial and on appeal by 
PLN supporter John Emiy. an Indiana 
attorney. See: Love v. Westville Correc- 
tional Center , 103 F.3d 558 (7th Cir. 
1996). ■ 


Iowa Grievance Retaliation Suit Set for Trial 


A federal district court in Iowa 

zAheld that an Iowa DOC prac- 
tice of punishing prisoners who filed 
grievances may violate the first amend- 
ment. The court also held that a higher 
standard of proof than the “some evi- 
dence” standard, was required before 
prisoners could be punished for their 
complaints. Several Iowa state prison- 
ers filed suit after they were punished by 
prison officials for complaining about 
staff misconduct. 

This is almost a textbook case of how 
not to conduct prison litigation. In its 
lengthy ruling the court repeatedly com- 
plains of procedural deficiencies and 
shortcomings in the prisoners’ com- 
plaint, filing of in forraapauperis forms, 
certification of class action status and 
pleadings for summary' judgment. The 
prisoners were represented by counsel. 
It is surprising the case was not simply 
dismissed. 

The 47 page ruling gives extensive 
case citations and discussion to prison- 
ers’ right to file grievances without fear 
of retaliation, the right to petition the 
government and their rights at disciplin- 
ary hearings. 

The court held that prisoners’ right 
to petition the government by filing 
administrative grievances was chilled 
by the practice of punishing prison- 
ers who complained of misconduct. 
The court held that before discipline 
could be imposed, prison disciplinary 
hearing officers had to find that the griev- 


ances were both false and maliciously 
communicated. Likewise, retaliating 
against a prisoner who wrote a letter 
to the prison warden complaining of 
staff misconduct was also unconstitu- 
tional. 

“The court’s principal holding is 
that a practice or policy of prison offi- 
cials of disciplining inmates for false or 
defamatory statements in grievances 
upon less than the preponderance, or 
greater weight, of the evidence that 
the inmate knowingly made such 
statements, or threatening to file, or 
filing such disciplinary charges with- 
out providing the inmate with notice 
of the burden of proof to sustain the 
charge, violates the inmate’s first 
amendment right of petition. Such- 
protections are not for the benefit of 
protecting some right to make false 
statements or to prosecute false claims, 
but for the puipose of preventing an un- 
constitutional chill on the right of 
petition for the redress of grievances 
that matter, i . e. , that are meritori- 
ous.” A trial was required to 
determine if the plaintiffs were in fact 
subjected to a policy and practice of 
retaliation. 

Anyone litigating a prison retalia- 
tion or free speech case will find this 
ruling extremely useful due to the ex- 
tensive case citations from all circuits 
See; Hancock v. Thai acker, 933 F. Supp. 
1449 (ND IA 1996). ■ 
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Failure to Remove Sutures States Claim 


A federal district court in Mary- 
and held that a prisoner raised 
a genuine issue of material fact, requir- 
ing a trial, because prison doctors did 
not remove wire sutures from his abdo- 
men. Nicholas Jones, a Maryland state 
prisoner, underwent hernia surgery. Af- 
terwards, suture wires remained in his 
abdomen causing him recurring pain and 
restricting his ability' to move and pre- 
venting him from working and earning 
money and good time credits After re- 
peated complaints six different doctors 
recommended removal of the sutures but 
Correctional Medical Systems (CMS), 
the private business that held the MD 
DOC’s medical care contract, refused to 
do so. The wire was eventually removed 
after four years of Jones’ complaints. He 
then filed suit claiming prison officials 
were deliberately indifferent to his seri- 
ous medical needs. 

The prison doctor defendants filed 
a motion for summary judgment, which 


the court denied. Prison officials vio- 
late the eighth amendment when they are 
deliberately indifferent to prisoners' 
serious medical needs. A condition caus- 
ing chronic pain, that significantly 
affects an individual’s daily activities or 
which a reasonable doctor or patient 
would find important or worthy of treat- 
ment is a "serious medical need.” In this 
case the court noted that six doctors rec- 
ommended the suture wires be removed, 
only the defendant doctors in this case 
insisted the wires remain. 

Whether the defendant doctors 
showed deliberate indifference to Jones’s 
serious medical needs required a trial to 
resolve. In this case the court held that 
Jones’s corroborated claim that he was 
not examined and that his thirteen re- 
quests for medical attention went 
unanswered was sufficient evidence to 
withstand summary judgment and pro- 
ceed to trial. See: Jones v. Granger , 935 
F. Supp. 670 (D MD 1996). ■ ' 


Fact Finding of Segregation Conditions 
Required in Disciplinary Suit 


Nebraska Women’s Court 
Access Case Reversed 

I n the August, 1996, issue of PLN 
we reported Klinger v. Nebraska 
DOC, 909 F. Supp. 1329 (D NE 1995) 
which held that women prisoners in 
Nebraska were denied their right of 
access to the courts when the prison 
law library consisted only of “a dis- 
organized pile of books stored in a 
small room ” At the time we predicted 
the ruling would be overturned in light 
of Lewis v. Casey, 116 S.Ct. 2174 (1996) 
which we reported in that same issue 
and which held that prisoners must 
show “actual injury” to prove a court 
access violation — namely, a merito- 
rious court action must be dismissed 
as a result of an inadequate law li- 
* brary. 

The court of appeals for the eighth 
circuit did just that, reversing the court 
access ruling and vacating the award 
of attorney fees and costs. In doing 
so the court held the prisoners’ court 
access claim failed as a matter of law- 
under Lewis. "Even though plaintiffs 
did show a complete and systemic 
denial of access to a law library or 
legal assistance prior to January-, 1989, 
plaintiffs’ claims fail as a matter of 
law because none of the inmates at 
NCW suffered actual injury or 
prejudice as a result of that denial 
of access.” 

The court also affirmed the lower 
court’s dismissal of the women pris- 
oners’ equal protection claim that 
they were denied access to educa- 
tional programs comparable to those 
provided to male prisoners. This is 
the sixth published ruling by the dis- 
trict and appeals court in this case 
which was a class action suit by 
women prisoners challenging con- 
ditions inferior to those of male 
prisoners in Nebraska. With this rul- 
ing, after nine years of litigation, all 
the prisoners’ claims were dismissed, 
primarily on the basis that women 
prisoners are not "similarly situated” 
to male prisoners for equal protection 
purposes. See: Klinger v. Department 
of Correction, 107 F.3d 609 (8th Cir. 
1997). ■ 


I n two separate cases the court of 
appeals for the eighth circuit held 
that lower courts had improperly dis- 
missed suits filed by Missouri state 
prisoners who had claimed they were 
denied due process when they were, placed 
in segregation. Roman Hemphill and 
Robert Driscoll filed suit claiming their 
right to due process was violated when 
they were placed in disciplinary segre- 
gation for thirty' days after being found 
guilty at prison disciplinary hearings. 
They did not lose any good time credits 
The district court dismissed both 
cases relying on Sandin v. Connor, 115 
S.Ct. 2293 (1995) [PLN, Aug. 1995], by 
holding the plaintiffs were not entitled 
to due process because the punishment 
they received "did not present the type 
of ’atypical, significant deprivation’ in 
which a state might conceivably create a 
liberty interest.” 

The court held that "In contrast to 
the detailed record in Sandin, the record 
here did not cite any factual basis for 
concluding that the segregation at issue 
did not impose an ’atypical and signifi- 
cant hardship’ on Hemphill in relation 
to the ‘ordinary incidents of prison life. ’ 


We agree with the circuit courts which 
have concluded that this factual deter- 
mination is required under Sandin. See: 
Samuels v. Mockry, 77 F.3d 34, 38 (2nd 
Cir. 1996); ... Gotcherv. Wood, 66 F.3d 
1097, 1101 (9th Cir. 1995); ... Whnford 
v. Bogliano, 63 F.3d 527, 533 (7th Cir. 
1995) ... Thus, we remand this case for 
such a factual determination.” 

The court also held that Sandin 
could be retroactively applied to cases 
that arose before it was decided by the 
supreme court. 

Prisoners claiming a denial of due 
process in prison disciplinary hearings 
where segregation was imposed as a 
sanction, and no good time credits were 
forfeited, will need to be prepared to ar- 
gue, and prove, that the prison’s 
segregation unit imposed a significant 
and atypical hardship upon them com- 
pared with life in the prison’s general 
population. The length of time spent in 
segregation will also impact this analy- 
sis, see: Williams v. Fountain , 77 F.3d 
372. 374 n. 3 (11th Cir. 1996). See: 
Hemphill v. Delo, 105 F,3d 391 (8th Cir. 
1997) and Driscoll v. Youngman. 105 
F.3d 393 (8th Cir. 1997). ■ 
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Consent Decree Enforceable on Its Own Terms 


T he court of appeals for the sev- 
enth circuit held that a consent 
decree that incorporated state law re- 
quirements on prison officials did not 
violate the eleventh amendment and 
could be enforced on its own terms. In 
1992 Indiana state prisoners filed suit 
challenging numerous aspects of the 
Maximum Control Complex (MCC) in 
Westville. [ See PLN, August, 1992.] 
The suit was later settled as a consent 
decree that provided relief for many of 
the issues raised in the complaint. 
Among the issues settled was a provi- 
sion in the decree that the Indiana DOC 
would provide lay advocates to advise 
and represent prisoners facing disciplin- 
ary hearings. The language in the decree 
mirrored that of Indiana Code § 11-11- 
5-5(a)(7). 

In 1994 prisoners filed a motion to 
hold the defendants in contempt for de- 
nying prisoners the lav advocates of their 
choice and because the lay advocates 
provided by the DOC had not performed 
any of the functions traditionally ex- 
pected of an advocate. The district court 
denied the motion holding that, under 
the eleventh amendment, it could not 
order prison officials to abide by state 
law. The appeals court reversed and re- 
manded. 

Prisoners have no constitutional 
right to advocates or representation in 
prison disciplinary hearings. However, 
consent decrees can, and usually do, pro- 
vide more relief than the bare minimum 
required by the constitution. The defen- 
dants claimed that a federal court cannot 
enforce a consent decree which directly 
incorporates a state statute. 

The appeals court rejected this ar- 
gument. While federal courts cannot 
require state officials to abide by state 
laws, they can enforce consent decrees. 
"[A] provision in a validly entered con- 
sent decree is an obligation on state 
officials to conform their conduct to fed- 
eral law Provided that the inclusion of 
the state statute into the consent decree 
is designed to remedy the federal con- 
stitutional violation alleged in the 
underlying complaint, therefore, the 
eleventh amendment does not preclude 
parties to a lawsuit alleging a federal 
constitutional violation from incorporat- 
ing the standards found in a state statute 


into their agreed settlement.” The court 
noted that state statutory law provides a 
convenient body of rules that minimizes 
federal court intrusion into state affairs 
that may prov ide an appropriate remedy 
to the federal constitutional violation in 
the underlying complaint. 

The court held that federal courts 
have full authority to enforce consent 
decree provisions which do more than 
directly impose constitutional minimum 
requirements. Such enforcement can be 
done by contempt hearings. The key fo- 


T he court of appeals for the sixth 
circuit held that whether a 
prisoner’s question to a guard about 
what would happen if he assaulted 
another prisoner, required a trial to 
determine if the guard was liable 
when the questioner then assaulted an- 
other prisoner. 

William Street was detained in the 
Metro Davidson County Detention Fa- 
cility, a Nashville, TN jail run on contract 
by Corrections Corporation of America - 
(CCA). After arguing with Street 
prisoner Wendell Harris asked jail 
guard Dexter Stephen what would hap- 
pen if he assaulted Street. Stephen 
replied the incident would be reported 
and Harris placed in segregation. 
Shortly afterwards Harris attacked 
Street with a metal lock in a sock, lac- 
erating his eye and fracturing his 
facial bones, which required correc- 
tive surgery. 

Street sued several guards and CCA 
over the attack and the district court 
granted summary judgment to all defen- 
dants. dismissing the case. The court of 
appeals affirmed dismissal of all defen- 
dants except Stephen and remanded the 
case for trial. 

The court discussed the facts which 
must be proven for a prisoner to prevail 
on an eighth amendment claim in- 
volving deliberate indifference to his 
or her safety under Farmer v. 
Brennan . 5 1 1 U S. 825, 114 S.Ct. 
1970 (1994). The court noted a plain- 
tiff did not need to show any “specific 
risk” of harm, only that prison offi- 


cus will be that the decree serve an un- 
derlying federal purpose. 

In this case the court faulted the dis- 
trict court for allowing the defendants 
to ignore the decree’s provisions with im- 
punity. The appropriate course for the 
defendants would have been to seek 
modification of the decree. The lower 
court also erred in ruling the decree was 
not enforceable because it went beyond 
constitutional minimuins. The case was 
remanded for further proceedings. See: 
Komvatti v. Bayh, 96 F.3d 955 (7th Cir. 
1996) ■ 


cials knew there was a substantial 
risk of serious harm and they refused to 
do anything about it. 

Applying Fanner to this case, the 
court held that genuine issues of fact 
existed requiring a trial. Namely, that 
Harris’s questions to Stephen may have 
been enough to alert Stephen to the fact 
that Street was in danger of being at- 
tacked. 

The court affirmed dismissal of the 
-federal, constitutional claims against 
CCA and the other guards because Street 
had presented no evidence showing the 
jail was understaffed, overcrowded or 
that the other defendants were re- 
sponsible for his injuries. On remand 
the court ordered the district ciirt to 
consider Street’s supplemental state 
law negligence claims against CCA 
as they involved the same factual issues. 
See: Street v. Corrections Corporation 
of America. 102 F 3d 810 (6th Cir. 
1996). 

In a case arising out of the Macomb 
County Jail in Michigan, a federal dis- 
trict court denied a guard summary 
judgment, holding that a trial was re- 
quired to determine if the guard had prior 
knowledge the plaintiff would be at- 
tacked by another prisoner. The court 
relied on Street in making its ruling. The 
court also held that if proven, the guard 
would not be entitled to qualified immu- 
nity from money damages as prisoners 
have a well established right to protec- 
tion from violence by other prisoners. 
See: Rider v. Louw , 957 F. Supp. 983 
(ED MI 1997). ■ 


Jail Assault Requires Trial 
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Court Reduces Jury Award in Beating Suit 


A federal district court in New 
York entered a jury verdict 
awarding compensatory and punitive 
damages to a prisoner beaten and tran- 
quilized by guards, it then reduced the 
punitive damage award. Donovan 
Blissett. a New York state prisoner, filed 
suit claiming his eighth amendment 
rights were violated when prison guards 
used excessive force against him and a 
prison nurse forcibly injected him with 
a tranquilizer. After a trial a jury 
awarded Blissett $5,600 in compensatory 
damages and a total of $79,000 in puni- 
tive damages against four defendants. 
The defendants sought judgment as a 
matter of law, which the court denied and 
v acating of the punitive damage award, 
which the court granted in part. 

The court gave an extensive discus- 
sion to Fed.R.Civ.P. 50 and 59 motions 
for judgment as a matter of law and noted 
that parties can waive their right to ob- 
ject to juiy verdicts as being inconsistent. 
The court held that the guards in this 
case had waived their right to seek a 
judgment as a matter of law by not ob- 
jecting before the jury was discharged. 

The court held that the defendants 
in this case had waived their right to as- 


sert a qualified immunity defense by not 
requesting juiy instructions for that de- 
fense before the trial. 

Turning to the issue of punitive 
damages the court reduced the total dam- 
ages awarded to $22,978 by reducing the 
punitive damage awards against three 


defendants and completely vacating the 
punitive damage award against one de- 
fendant. The court gave Blissett the 
option of accepting the reduced damage 
award or proceeding to a new trial. See: 
Blissett v. Eisensmidt, 940 F. Supp. 449 
(ND NY 1996). ■ 


Reliable Evidence Required at Disciplinary Hearing 


\ federal district court in Indi- 

/Aana granted a habeas corpus pe- 
tition after finding a prisoner was denied 
the ability to present exculpatory evi- 
dence at a prison disciplinary hearing. 
Monte McPherson, an Indiana state 
prisoner, was infracted and found 
guilty of having sex with another 
prisoner. McPherson lost 90 days of 
good time as a result and he filed a 
habeas corpus petition in federal court 
claiming violation of his right to due 
process. 

The court held that McPherson’s 
due process rights were violated 
when he was found guilty based 
solely on the infracting guard’s re- 
port. McPherson was denied an 


opportunity to present a statement 
from another guard stating he did not 
see McPherson engage in any sexual 
acts. The court held that the excul- 
patory statement undermined the 
reliability of the only evidence used 
to find McPherson guilty: the infrac- 
tion report. 

The court conditionally granted the 
habeas petition and ordered the prison 
to conduct a new disciplinary hearing 
and allow McPherson to present his 
exculpatory evidence. If that was not 
done within 120 days the court would 
order full relief, including restoration 
of lost good time. See: McPherson v. 
McBride, 943 F. Supp. 971 (ND IN 
1996). ■ 


Sandin Analyzed for New York Prisoners 


A federal district court in New 
York held that a trial was re- 
quired to determine if a prisoner’s due 
process rights were violated at a disci- 
plinary hearing. The significance of this 
case lies not so much with the court’s 
ruling as with its exhaustive and detailed 
analysis of how Sandin v. Connor, 115 
S.Ct. 2293 (1995) has been applied to 
New York state prisoners. 

Theodore Justice, a New York state 
prisoner, filed suit on various claims. All 
were dismissed except his due process 
claim that he was improperly found 
guilty of threatening a guard. Justice was 
sentenced to 180 days in segregation, 6 
months loss of good time and a loss of 
privileges. Justice administratively ap- 
pealed the hearing results and it was 
reversed in its entirety, however, by that 
time Justice had served most of the dis- 
ciplinary sanction. Justice filed suit 
seeking money damages claiming his 
right to due process was violated when 
the hearing officer refused to call wit- 


nesses on his behalf at the hearing or 
accept documentary evidence showing 
that the infracting guard had motivation 
to fabricate the report. 

The defendants sought dismissal by 
arguing that Sandin had overruled prior 
second circuit cases holding that New' 
York state prisoners had a federal due 
process liberty interest in disciplinary 
hearings and sanctions. The court re- 
jected this argument, giving a detailed 
analysis of Sandin and its predicate facts, 
second circuit cases analyzing New 
York disciplinary hearing rules be- 
fore and after Sandin and numerous 
district court cases applying Sandin 
in a variety of contexts. In Frazier 
v. Coughlin , 81 F.3d 313 (2nd Cir. 
1996) the appeals court held that a 12 
day prehearing detention in segregation 
did not implicate a federal liberty inter- 
est. The second circuit "has not decided 
Sandin' s impact on keeplock, adminis- 
trative confinement, and confinement to 
the SHU for more than twelve days or 


for reasons other than prehearing deten- 
tion.” 

One issue is whether due process is 
dictated by the actual punishment im- 
posed after the hearing or the potential 
punishment that could be imposed and 
ruled that “an actual penalty analysis is 
unworkable.” Readers should note that 
several other courts have disagreed and 
have adopted the “actual penalty” analy- 
sis. 

The court also held that the admin- 
istrative reversal of the disciplinary 
sanction did not cure the due process 
violation because Justice had already 
served a substantial portion of the 
segregation sentence, thus losing his 
liberty interest. Until the second cir- 
cuit conclusively resolves the matter, 
this ruling presents a useful framework 
to support challenges to New York dis- 
ciplinary hearings. See: Justice v. 
Coughlin, 941 F. Supp. 1312 (ND NY 
1996). ■ 
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AK: On July 2, 1997, Allen 
Compton, chief justice of the Alaska 
supreme court resigned after being pri- 
vately reprimanded by the Alaska 
Commission on Judicial Conduct. The 
allegations giving rise to the reprimand 
were not made public. Compton remains 
on the court as an associate justice. 

CA: As part of a lawsuit settlement 
the Los Angeles Police Department 
agreed in July, 1997, to end the practice 
of “hog-tying” suspects. Bruce 
Klobuchar, the son of a former police- 
man, died in August, 1995, after being 
“hog-tied” (handcuffing a suspect’s 
wrists and ankles together behind their 
backs.) The city paid Klobuchar ’s fam- 
ily $750,000 to settle their lawsuit, 
bringing to more than $2 million the li- 
ability settlements paid by the city to 
resolve litigation by families of suspects 
who died while hog-tied. 

CA: In July, 1997, a state appeals 
court upheld the firing of Pelican Bay 
state prison medical technician Irven 
McMillan who was fired for placing 
prisoner Vaughn Dortch in a bathtub 
filled with boiling water. Dortch suf- 
fered second and third degree bums aVid 
eventually settled a lawsuit against the 
state prison system for $997,000. 

CT: In May, 1997, Robert Jordon 
sued the city of New London because 
they refused to hire him as a policeman 
on account of his IQ being too high. City 
Manager Keith Harrigan, who oversees 
city hiring, said, "We don’t like to hire 
people that have too high an IQ to be 
cops in this city,” claiming they become 
bored easily with police work and 
quit. 

D.C.: According to their 1996 fi- 
nancial disclosure forms, six of nine 
supreme court justices are millionaires. 
The millionaire justices are: Stephen 
Breyer, Ruth Ginsburg, Sandra 
O'Connor, David Souter, John Stevens 
and Antonin Scalia. 

GA: Attorney General Mike Bow- 
ers is best known for defending the 
state’s anti sodomy law, which the U S. 
supreme court upheld in Bowers v. 
Hardwick. On June 5, 1997, Bowers 
admitted that while in office he has had 
a long running adulterous affair. Adul- 
tery is illegal in Georgia. Bowers 
resigned his commission as a Major 


News in Brief 

General in the Air National Guard to “re- 
lieve the guard of the trauma of dealing 
with this.” Bowers also faces a hearing 
before the state ethics commission for 
failing to report $ 1 3, 1 29 in contributions 
to his 1994 campaign for attorney gen- 
eral. Bowers is currently seeking the 
Republican nomination for governor; he 
is running on a traditional “family val- 
ues” platform. 

MT: The state has passed a law 
going into effect October 1, 1997, allow- 
ing judges to order the “chemical 
castration” of repeat sex offenders or 
those whose first offense is “particularly 
heinous.” Injections of the chemical 
Depo Provera are to begin one week be- 
fore the offender is released and continue 
as long as the state DOC deems them 
necessary, which could be life. Montana 
follows California as the second state to 
enact this type of legislation. State leg- 
islator Deb Koffel, who sponsored the 
Montana bill, described the injections. 
“It’s like a nicotine patch. It takes the 
edge off and allows people to quit.” 

OH: On May 14, 1997, Ohio state 
police arrested North Central Correc- 
tional Institution doctor Ira Chaiffetz on 
charges he offered a prisoner $12,000 to 
recruit a hit man to kill his wife, attor- 
ney Bronwen Chaiffetz. Dr. Chaiffetz 
had paid an unidentified prisoner at the 
Marion, OH, prison $5,000 as a down 
payment on his wife’s murder. The pris- 
oner was working with police and 
recorded the conversations. Chaiffetz is 
free on $50,000 bail, awaiting trial on 
one count of conspiracy to commit mur- 
der. He was fired by the prison. 
Ironically, this was the second time a 
spouse had attempted to kill Bronwen. 
In 1975 Bronwen was shot four times 
while riding a Philadelphia train with 
Chaiffetz by her then husband Joseph 
Centifanti, who was also a lawyer. 
Centifanti spent 30 months in a mental 
hospital and now practices law. 

OH: On May 15, 1997, Henry 
Parker, a guard at the North Central Cor- 
rectional Institution in Marion, was 
charged with felony counts of bribery and 
introducing drugs to the prison. 

Spain: On July 1 , 1 997, Spanish 
police rescued prison warden Jose Ortega 
Lara, who had been held hostage for 
more than 1 8 months by the Basque na- 


tionalist party ETA. ETA has some 700 
political prisoners dispersed in the Span- 
ish prison system. They kidnapped Lara 
to demand better treatment for ETA pris- 
oners and that they all be transferred to 
prisons in the Basque provinces, closer 
to their families. Four ETA members 
were arrested during Lara’s release by 
police. 

Tiirkey: On July 8, 1997, prison- 
ers in the severely overcrowded prison 
at Metris rioted over bad conditions and 
poor treatment by prison staff. Five pris- 
oners died during the rebellion and police 
stormed the prison that same day. In 
Alasehir jail two prisoners were stabbed 
to death the same day by three prisoners 
who took guards hostage. 

TX: On May 9, 1 997, Neal Hage, a 
Montana state prisoner, died of head in- 
juries he received while fighting with 
Hawaiian prisoners at the Bobby Ross 
Group operated private prison in Dickens 
County. Six other prisoners were injured 
and several fires set in the prison, which 
houses 480 prisoners sent from Montana, 
Hawaii and Colorado. The fights alleg- 
edly stemmed from the fact that 
Hawaiian prisoners hold the only pris- 
oner jobs in the jail. 

TX: On May, 1997, governor 
George Bush signed legislation which 
prohibits the Texas Department of 
Criminal Justice from firing, suspend- 
ing or otherwise punishing employees 
who refuse to take a polygraph test dur- 
ing the investigation of misconduct 
complaints. Prior to the law's enactment, 
prison employees could be fired for re- 
fusing to submit to a polygraph test. 

WA: In April, 1997, the Spokane 
County Commissioners agreed to provide 
increased funding to the public 
defender’s office, but questioned the rep- 
resentation being provided. 
Commissioner Kate McCaslin suggested 
the PDs were squandering money by 
working harder than necessary . She said 
that indigents who rely on taxpayers for 
legal costs deserve only an “adequate 
defense.” “There’s nothing in the law 
that requires this zealous stuff. If that’s 
what the public defender’s association 
wants to put i n it s guidel i nes; t hat’s ff ne . 
But that doesn’t mean we have to fund 
it,” McCaslin said. 
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New Jersey Prisoners Have Liberty Interest in Parole 


News in Brief (cont.) 

WA. Spokane assistant city attor- 
ney Milton Rowland was arrested in 
May, 1997, and charged with DU1, reck- 
less driving and leaving the scene of an 
accident. Not happy at being arrested 
Rowland punched policeman Brad 
Hallock in the face and was charged with 
third degree assault on a law enforce- 
ment officer. 

WA: Seattle city attorney Mark 
Sidran has built his career by the aggres- 
sive pursuit of poor and homeless people, 
which includes enacting and enforcing 
laws that ban sitting on sidewalks, 
panhandling, etc. The Seattle Pros- 
ecuting Attorney’s Association, 
which is attempting to unionize city 
lawyers, has called for an investiga- 
tion of discriminatory and retaliatory 
actions by Sidran. The association 
claims female attorneys are subjected to 
demotions, lower pay and verbal sexual 
harassment. Their complaint appears to 
be that they are treated as badly as the 
poor people they earn a living persecut- 
ing. 

WY: On June 26, 1997, prisoners 
James Harlow, Richard Dowder and 
Brian Collins attempted to escape the 
Wyoming State Penitentiary by climbing 
a razor wire fence and hot wiring a main- 
tenance truck. The prisoners were 
captured with Harlow and Dowder suf- 
fering minor gunshot wounds. Prison 
corporal Lance Martinez was stabbed to 
death during the escape, presumably by 
the escapees. ■ 
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federal district court in New 
ersey held that New Jersey 
parole statute N.J.S. A. § 30:4-123-53(a) 
creates a due process liberty interest in 
parole release. Hubert Watson filed suit 
under 42 U.S.C. § 1983 claiming his due 
process rights were violated when he was 
impermissibly denied parole and forced 
to serve his maximum term. 

The court noted that state and fed- 
eral courts have consistently held that 
New Jersey’s parole statute gave “rise to 
an expectancy of release.” The court re- 
jected the state’s claim that San din v. 
Connor, 115 S.Ct. 2293 (1993) had over- 
ruled Greenholtzv. Inmates of Nebraska 
Penal and Correctional Complex, 442 
U.S. 1, 99 S.Ct. 2100 (1979) and Board 
of Pardons v. Allen, 482 U.S. 369, 107 
S.Ct. 2415 (1987). The court noted 
“ Sandin did not overrule Greenholtz and, 
in fact, favorably cited Allen, because, 
unlike Sandin, they are directly on point. 
Both cases dealt with a prisoner’s lib- 
erty interest in parole; Sandin did not.” 
The court held that pre Sandin rulings 
on New Jersey parole statutes remain 
good law. 

New Jersey prisoners have a due 
process liberty interest in receiving a fu- 
ture parole eligibility date when they are 
denied parole. “This is consistent with 
the Greenholtz line of cases because it 
would be a rather illusory liberty inter- 
est if the state could subvert a prisoner’s 
constitutionally guaranteed procedural 
rights by its failure to first set a parole 
eligibility date in accordance with the 
Parole Act.” After being denied parole 
for the third time the parole board or- 
dered Watson to serve his maximum term 
with no future parole hearings. 

The parole board argued it was not 
required to set a future parole hearing 
because it would have been past his maxi- 
mum sentence. The court held New' 
Jersey parole regulations do not permit 
such an argument. “For the state to com- 
pel a prisoner to serve his maximum 
sentence, the maximum sentence must 
expire before ‘the future parole eligibil- 
ity date otherwise established, ’ not before 
some date that the Board could have es- 
tablished.” 

“The court is convinced that 
N.J.A.C. 10A:71-3.21(9) means pre- 
cisely what it says — it requires that a 


parole eligibility date be set, even if the 
term would have expired before the fu- 
ture eligibility date. Because the 
defendants have failed to establish that 
the maximum sentence would have ex- 
pired before an established future parole 
eligibility date, summary judgment will 
once again be denied on this claim.” See: 
Watson v. Disabato, 933 F. Supp. 390 
(D NJ 1996). ■ 

No Right to TV or Radio 

A federal district court in Mis- 
issippi upheld a state statute 
prohibiting prisoners from using televi- 
sions or radios. In the January, 1995, 
issue of PLN we reported the enact- 
mentofMiss. Code Ann. § 47-5-124 
which states: “No convict incarcer- 
ated in a state correctional facility or 
a private correctional facility may be 
authorized or permitted to operate, 
use or have in his possession during 
the term of his incarceration any ra- 
dio, television, record player, tape 
player, recorder, compact disc player, 
^tereo or computer except when such 
devices are used in a work incentive 
program or regimented inmate dis- 
cipline program authorized and 
administered by the Department of Cor- 
rections. The Department shall develop 
and implement a plan to return such de- 
vices owned by inmates to the families 
of such inmates.” 

Despite the sweeping language of 
the statute the DOC implemented it so 
that the only prisoners who were ac- 
tually affected by it were those in 
disciplinary segregation and thus un- 
able to participate in work programs. 
Several prisoners in segregation filed 
suit, pro se, challenging the statute. 
The court rejected each of the argu- 
ments raised and dismissed the suit. 
The court cites numerous cases in- 
volving TVs and radios, all of which 
have concluded that prisoners retain 
no federal constitutional right to a TV 
or radio. The court held the prohibition 
did not violate the plaintiffs’ right to 
equal protection, free exercise of religion, 
due process nor the first and eighth 
amendment. See: Manlev v. Fordice, 
945 F. Supp. 132 (SD MS'l996). ■ 
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Experiment in Access 

Law Libraries Eliminated in Arizona Prisons 


T he August 1996, issue of PLN 
reported Lewis v. Casey, 116 
S.Ct. 2174 (1996). The Lewis court, 
though not explicitly overturning 
Bounds v. Smith, 430 US 817, 97 S.Ct. 
1491 (1977), redefined the meaning of 
"court access” as it applies to prison- 
ers. The Bounds court held that prison 
officials are required “to provide indi- 
gent inmates with access to a reasonably 
adequate law library.” 

The Lewis court redefined the scope 
and intent of Bounds by relying instead 
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by O ’Neil Stough 

on its experimental doctrine and actual 
harm clauses. “Moreover,” justice 
Antonin Scalia wrote for the majority, 
“the assumption of an actual-injury re- 
quirement seems to us implicit in the 
opinion’s statement that ‘we encourage 
local experimentation in various methods 
of assuring access to the courts.’” 

On remand from the Lewis court, on 
July 1, 1997, district judge Roger G. 
Strand, based strictly on the merits of 
“actual harm,” w'hich the supreme court 
in Lewis said did not warrant “system- 
wide relief’ dismissed the plaintiffs legal 
access claims with prejudice. 

Strand’s ruling essentially closed the 
book on Lewis. "The class action case 
challenging ADOC’s legal access pro- 
gram is over,” said Marjorie Rifkin, staff 
counsel for the ACLU-National Prison 
Project which represented Arizona pris- 
oners on Lewis. 

Within days of judge Strand’s dis- 
missal order, ADOC Director Terry 
Stewart issued a memo to all A Z prison- 
ers which states. "This is official notice 
that on August 4, 1997, all libraries [34 
statewide], with the exception of Central 
Unit, will be permanently closed... 1 am 
implementing Department Order 902 
which completely revamps and stream- 
lines inmate access to the courts. The 
law libraries are being eliminated because 
the U.S. Supreme Court has said they are 
not required for inmate legal access.” 

And the “experiment” is afoot. DO- 
902, in addition to eliminating prison law 
libraries, establishes 226 new rules gov- 


erning court access for Arizona prison- 
ers. DO-902 defines what it terms 
“Qualified” and “Non-Qualified Legal 
Claims.” Only direct appeals from cur- 
rent conviction, habeas, section 1983 
actions and conditions of confinement 
cases determined to be “non-frivolous” 
are considered “qualified legal claims.” 

The law libraries are replaced by a 
pafalegal under contract with the DOC 
[essentially a quasi-DOC employee] 
Each paralegal will act as a “gateway” 
to the courts for as many as 2,500 pris- 
oners [nine paralegals to serve 23.000 
prisoners in 14 Arizona state prison com- 
plexes], The paralegal will only provide 
assistance for filling out “forms” for ini- 
tial filing of "qualified legal claims." 

To request the paralegal, an Arizona 
prisoner fills out a form listing his/her 
claims, and on habeas or appeal, "shall 
include the legal documents/orders of the 
court out of the trial court record.” This 
request is given to designated ADOC 
staff [who may be defendants! who will 
forward the request and associated docu- 
ments to the paralegal who visits each 
facility once per week. The paralegal 
will then decide whether the request has 
merit and is "qualified.” and if not. will 
deny the request for legal assistance. 

“It should be self-evident to all but 
the most deluded that, at ev ery stage of 
this new system, actual access to the 
court is the farthest notion of its design- 
ers and implemented,” wrote Donna 
Hamm, President of Middle Ground 
Prison Reform, in a memorandum of 
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analysis of DO-902 to judge Strand. 
“This system,” she adds, “is designed to 
RESTRICT access to the court and to 
skew the balance of power in favor of 
the state in the most inequitable ways 
possible.” 

The contract paralegal’s denial of a 
prisoner’s claim as “non-qualifted” or 
“frivolous,” is final. There is no appeal. 
Moreover, if the paralegal does assist in 
filling out forms to forward to the court, 
after this “initial filing,” further assis- 
tance of the paralegal is prohibited by 
DO-902. 

“Nothing in the Lewis opinion,” 
stated Rifkin in response to questions 
submitted to her about DO-902, “sug- 
gests that prison paralegal staff may act 
as judges and decide which legal claims 
are ‘non-frivolous’ and therefore entitled 
to legal assistance. The policy [DO-902] 
also strays from Lewis because it cuts off 
any legal assistance beyond the initial 
pleading.” 

“In addition,” adds Rifkin, “in or- 
der for a plaintiff to ‘present’ a claim, 
he must defend it by responding to mo- 
tions to dismiss or for summary 
judgement, and advance it toward trial 
through discovery and other motions. 
Without access to research cases cited in 
opposition motions and briefs, prisoner- 
plaintiffs will be unable to defend their 
claims. The legal materials available [in 
regular prison libraries: 11 lawbooks, 3 
collections of legal forms, and two self- 
help manuals] do not include any federal 
or state case law reporters whatsoever, 
or any annotated statutory material As 
a result, prisoners will no longer be able 
to review or rebut case law cited by their 
adversaries in opposition briefs.” 

DO-902 also targets jailhouse law- 
yers and bans “all formal use of Inmate 
Legal Assistants and Law Clerks.” In 
other words: Need legal assistance? Fill 
out a form and give it to a DOC contract 
employee. DO-902 dictates that "in- 
mates are prohibited from assisting other 
inmates with non-qualified legal claims.” 

“Non-quaiified” legal claims that 
Arizona prisoners will not receive assis- 
tance from the state paralegals (and are 
prohibited from seeking the help of 
jailhouse lawyers on) include: divorce 
proceedings, probate, child custody mat- 
ters, wills, civil property matters, 


disciplinary infractions, and a host of 
other significant legal matters. 

Under DO-902, prisoners found 
“creating a security problem” [unde- 
fined) or “assisting inmates with 
non-qualified claims will be disciplined 
and precluded from helping other in- 
mates in the future.” 

DO-902 also redefines procedures 
for photocopying legal materials and at- 
torney phone call and legal mail 
monitoring. Prisoners who require le- 
gal photocopying must fill out a request, 
attach it to the documents to be copied, 
and hand it over to designated ADOC 
staff [who, again may very well be de- 
fendants named in legal documents the 
prisoner is photocopying] who shall for- 
ward it to the contract paralegal. The 
paralegal then has three days to approve, 
modify, or deny the request. If approved, 
the documents are forwarded to desig- 
nated ADOC staff who have three days 
to make the photocopies and return them 
to the prisoner. 

The cost of photocopies is doubled 
by DO-902 to 10g a page. The fee for a 
notary is one dollar, whereas before DO- 
902 notary services were free. Former 
provisions for indigent photocopying are 
eliminated. The average pay for Arizona 
prisoners able to work is $ 1 8 a month, 
from which prisoners must purchase 
their own hygiene items, writing mate- 
rials, $3 medical co-payments, etc. 

Attorney phone calls are monitored 
by ADOC staff, tape recorded and lim- 
ited to 15 minutes. All outgoing legal 
mail must be provided to ADOC staff 
who shall inspect it before it is sealed. 
Legal mail will not be censored, "but staff 
is [sic] not prohibited from reading such 
documents to the extent necessary to es- 
tablish the absence of contraband.” 

"The Lewis v. Casey decision does 
not address attorney-client communica- 
tions,” according to ACLU-NPP staff 
attorney Marjorie Rifkin. "Legal mail 
in Arizona prisons is governed by the 
court order in Hook v. Arizona. Neither 
the Hook order nor prevailing case law 
authorizes the substantial breach of con- 
fidentiality fostered by the new ADOC 
policy.” 

Marjorie Rifkin foresees mounting 
litigation "through individual lawsuits, 
ralher than a consolidation of claims 
under one class,” as Arizona Prisoners 
experience "actual harm” under the pro- 
visions of DO-902. "The new policy 
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A Matter of Fact 


reflects a fundamental distortion of the 
Supreme Court’s ruling,” she adds, “and 
will undoubtedly cost taxpayers more, 
rather than less.” 

As Donna Hamm concludes in her 
memorandum to judge Strand: “ Lewis 
v, Casey was remanded to the trial court 
with explicit criticism of the original 
judge for not allowing ADOC to provide 
a plan for providing reasonable access 
to the court before it [the trial court] im- 
posed a series of detailed mandates upon 
prison officials. Left to their own de- 
vices, DO-902 is what the ADOC has 
come up with. We cannot be proud of a 
system that so readily discards the con- 
stitutional right of access to the court for 
ALL of our citizens in favor of the lip- 
service provided in Department Order 
902.” ■ 

U.S. Sues Prisons in 
Arizona and Michigan 

I n February 1997, the Justice De- 
partment filed separate lawsuits in 
U.S. District Court in Phoenix and De- 
troit alleging that state-run prisons in 
Michigan and Arizona fail to protect fe- 
male prisoners from sexual assaults 
committed by prison guards and staff. 

At the Arizona Center for Women 
and at state prison facilities in Alhambra, 
Perryville, and Tucson, female prison- 
ers have been subjected to sexual 
misconduct and unlawful invasion of pri- 
vacy. including prurient viewing during 
showering, toileting, and dressing, the 
department charged. 

At Michigan’s Scott and Crane cor- 
rectional facilities, female prisoners have 
been subjected to the same sexual crimi- 
nal behavior as the women at the Arizona 
facilities. But the department also al- 
leges that the Michigan women are 
receiving inadeqate medical and mental 
health care as well. 

The Department of Justice alleges 
that the conditions discovered in the 
Arizona and Michigan facilities violate 
the federal Civil Rights of Institutional- 
ized Persons Act of 1980. 

Michigan refuses to allow Justice 
investigators access to its prisons and 
would not negotiate to resolve the alle- 
gations, the department said. Arizona 
refuses to allow Justice attorneys to in- 
terview prison staff and prisoners. | 

Source: The Associated Press 


> The FBI’s Uniform Crime Re- 
porting (UCR) crime index for 1996 
(preliminary figures) showed an overall 
crime rate decrease of 3 percent. Vio- 
lent crime decreased 7 percent. It was 
the largest single-year drop since 1982, 
and marks the fifth consecutive year that 
UCR crime rates have declined. 

> California ’s largest cities expe- 
rienced a 12 percent decline in the 1996 
crime rate, the largest single-year de- 
crease on record according to state justice 
department records. 

> New York City recorded just 45 
murders in the month of April, 1 997, the 
first time since 1966 that there were 
fewer than 50 homicides in the city in a 
single month. The homicide rate in NYC 
is down 29 percent from the same pe- 
riod in 1996. Overall serious crime is 
down 15.6 percent from 1996. 

> A congressional study noted 
that half of all U.S. homicides occur in 
the nation’s 63 largest cities, which to- 
gether comprise only 16 percent of the 
U.S. population. Overall, the study 
found that 10 percent of all places in the 
nation are where about 60 percent of all 
“crime” occurs. And where are these 
areas? “Urban poverty areas,” the re- 
port concludes. 

> In 1995, U.S. banks lost a re- 
ported $59 million in bank robberies. By 
comparison, during the same period, 
banks lost $850 million in check fraud. 

> From 1982 to 1995, the propor- 
tion of U.S. police agencies with SWAT 
teams increased from 59 percent to 89 
percent. 

> The Child Welfare League of 
America examined the arrest records of 

75.000 children ages 9 to 12 in 1996. It 
found the arrest rate for abused children 
was 60 per 1,000 compared to 0.89 per 

1.000 for non-abused children. 

> When the Supreme Court legiti- 
mized “civil commitment” in June, 1997, 
more than 250 “sex predators” nation- 
wide had already been committed. 
Washington committed 52 since 1990. 


Wisconsin had committed 82 just since 
1994. 

> The Washington Institute for 
Public Policy studied recidivism among 
sex offenders released under 
Washington’s “community notification” 
law. The Institute said those offenders 
had a recidivsm rate of 19 percent, com- 
pared with another group released 
without community notification which 
had a 22 percent recidivism rate. 

> Texas led the nation with nine- 
teen executions in 1995. Only three 
Texas prisoners were executed in 1 996, 
however, while courts reviewed newly- 
enacted provisions in Texas state law 
regulating death row appeals. The courts 
gave the go-ahead in December. 1996, 
and the flood gates opened. In the first 
six months of 1997, Texas executed 
twenty-six, and expects to kill 40 by- 
year’s end. 

> The California state prison 
population in January, 1997, was 
146,500 — up 21,000 from 1995. The 
California Department of Corrections 
(CDC) consumes about 8.5 percent of the 
state budgetr 

> In addition to the 1 46,500 CDC 
prisoners, another roughly 90,000 per- 
sons are incarcerated in California in 
everything from federal prisons and lo- 
cal jails to county camps and juvenile 
facilities. 

> Canadian federal and provin- 
cial prisons held 33,785 on any given 
day in 1996. up by a mere 26 prisoners 
from 1995. It was the third straight year 
of non-growth. 

> As of March. 1997, 5. 371 pris- 
oners from 12 other states were being 
housed in 21 “rent-a-jail” facilities in 
Texas, up from 4,781 out of state guests 
in January. 

> The number of privately man- 
aged prison beds in the U.S is growing 
by 35 percent a year, according to the 
Investor 's Business Daily. | 
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Seventh Circuit Applies ADA to 


T he court of appeals for the sev- 
enth circuit held that the Ameri- 
cans with Disabilities Act (ADA), 42 
U.S.C. § 12132 and the Rehabilitation 
Act (RA). 29 U.S.C. § 794, explicitly 
apply to state prisoners. Anyone litigat- 
ing an ADA or RA claim will find this 
ruling useful. The ruling also contains 
an interesting discussion on the non ap- 
plicability of the Fair Labor Standards 
Act (FLSA), 29 U.S.C. § 203, to prison- 
ers and the doctrine of judicially created 
statutory exemptions. 

In the May, 1997, issue of PLN we 
reported Bryant v. Madigan, 84 F.3d 246 
(7th Cir. 1996) where the seventh cir- 
cuit expressed doubt that the ADA 
applied to prisoners. A question it left 
open in Love v. Westville Corrections 
Center . 103 F.3d 558 (7th Cir. 
1996)[PLV, Sept. ’97] where the court 
affirmed a jury verdict in favor of a pris- 
oner. The circuits are currently divided 
on whether the ADA applies to prison- 
ers. with the fourth and tenth circuits 
holding it does not and the third, ninth 
and eleventh holding it does. 

Ricky Crawford was a blind Indi- 
ana state prisoner. He filed suit claiming 
that because of his blindness prison offi- 
cials denied him access to a variety of 
programs, activities and facilities at the 
prison that were available to other pris- 
oners. including educational programs, 
the dining hall and library. The district 
court dismissed the suit on the pleadings, 
holding that the ADA does not apply to 
prisoners. See: Crawford v. Indiana 
DOC. 937 F. Supp. 785 (ND IN 1996). 
The court of appeals reversed and re- 
manded. 

The ADA and RA confer rights on 
"■qualified individuals with a disability' 
who are denied access to services, pro- 
grams, or activities of a public entity.” 
Qualified individuals are defined as 
people who. with or without a reason- 
able accomodation, have the physical and 
mental capacity to participate in the pro- 
gram or activity in question. "Public 
entity ” is defined as a state or local gov- 
ernment and their departments, which 
includes prison systems and jails. The 
court held that education programs, li- 
braries and dining halls are all 
"activities” for ADA purposes. The court 


noted that if the ADA were read liter- 
ally then Crawford had stated a claim. 

The state conceded that the ADA 
applies to prisons and protects guards, 
prison employees and visitors, but, they 
argued, it did not apply to prisoners. The 
court noted that the ADA had the effect 
of applying the RA to all elements of U.S. 
society (the RA is identical to the ADA, 
but limited only to those entities receiv- 
ing federal funds, which most state 
prisons do). The court noted that con- 
gress made no prisoner exemption in the 
ADA when it was enacted in 1990. 
Moreover, the RA had been on the books 
for seventeen years, held to apply to pris- 
oners, and congress took no action to 
exempt prisoners from ADA and RA 
coverage. The court described the state’s 
argument as an invitation to amend the 
two statutes. 

“Realistically, judges do this, or 
something like it, at times. An example 
much emphasized by the state in this case 
is the exclusion of prisoners employed 
in a prison from the minimum wage and 
maximum hours provisions of the Fair 
Labor Standards Act” which does not 
specifically exclude prisoners from its 
coverage. “But courts do not create ex- 
ceptions to statutes every time it seems 
that the legislature overlooked some- 
thing.... The judges will create a statutory 
exception only when... it is necessary to 
save the statute from being held uncon- 
stitutional ... or when they have great 
confidence that the legislature could not 
have meant what it seemed to say. .. “ 

The court noted that judicial exemp- 
tions are also created to avoid 
"absurdities.” 

To illustrate this point the court used 
the FLSA example. "In the case of pris- 
oners who work in the prison and want 
to be paid the minimum wage, the con- 
text of the word ’employee’ in the FLSA 
includes a workplace setting intended not 
to provide the worker with the money he 
needs to support himself-the support is 
provided by the prison-but to punish or 
rehabilitate him. and a statute obviously 
not intended to punish or to rehabilitate, 
but rather to provide a living wage to a 
worker who depends upon a wage for his 
support. We know from the Thirteenth 
amendment that it is permissible for the 
government to subject people to invol- 


Prisoners 

untary servitude as punishment for 
crimes; and it would be absurd to think 
that involuntary servitude, the polite 
word for slavery, carried with it an en- 
titlement to a living wage.” 

The court held it would not exempt 
prisoners from ADA coverage. The pur- 
pose of the ADA is to eliminate 
discrimination against the disabled. 
“The Act assimilates the disabled to 
groups that by reason of sex, age, race, 
religion, nationality, or ethnic origin are 
believed to be victims of discrimination. 
Rights against discrimination are among 
the few rights that prisoners do not park 
at the prison gates ... Although the spe- 
cial conditions of the prison setting 
license a degree of discrimination that 
would not be tolerated in a free 
enviroment,... there is no general right 
of prison officials to discriminate against 
prisoners on grounds of race, sex, reli- 
gion and so forth, if a prison may not 
exclude blacks from the prison dining 
hall and force them to eat in their cells, 
and if congress thinks that discriminat- 
ing against a blind person is like 
discriminating against a black person, 
it is pot obvious that the prison may ex- 
clude the blind person from the dining 
hall unless allowing him to use the din- 
ing hall would place an undue burden 
on prison management." 

Prisoners “Have the same interest in 
access to the programs, services and ac- 
tivities available to the other inmates of 
their prison as disabled people on the 
outside have to the counterpart programs, 
services and activities available to free 
people. They have no right to more ser- 
vices than theable bodied prisoners, but 
they have a right, if the Act is given its 
natural meaning, not to be treated worse 
than those more fortunate inmates." 

Having held that the ADA applies 
to prisoners, the court held that the elev- 
enth amendment offers the states no 
immunity from suit under the ADA for 
money damages and injunctive relief. By 
enacting the ADA congress abrogated 
the states’ eleventh amendment immu- 
nity. 

The court noted that its ruling ex- 
pressed no opinion as to the merits of 
Crawford’s claims as the prison official 
defendants may be able to prove that 
there was no reasonable accomodation 
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to Crawford’s needs within the prison 
setting, and thus they did not violate the 
.ADA. See: Crawford v. Indiana DOC, 
115 F.3d 481 (7th Ctr. 1997). 

Crawford, since released from 
prison, is represented by PLN supporter 


John Emry, an Indiana attorney who has 
conducted extensive ADA litigation. He 
won a $30,000 jury verdict in the first 
prison ADA case to go to trial. 

See article below. ■ 


ADA Suits Not Affected by PLRA Attorney Fee Caps 

by John Emry 


T here is a great deal of talk and 
litigation about the Prison Liti- 
gation Reform Act which was part of the 
Omnibus Consolidated Rescissions and 
Appopriations Act of 1996 (PL 104-134, 
110 Stat 1.321 (1996)). One aspect of 
the PLRA causing a great deal of con- 
sternation is the severe limitations on 
attorney fees Section 803 of the Act 
amended 42 USC § 1997e to provide: 

(d) Attorney Fees. (1) In any ac- 
tion brought by a prisoner who is 
confined to any jail, prison or other cor- 
rectional facility, in which attorney’s fees 
are authorized under section 2 of the Re- 
vised Statutes of the United States (42 
U.S.C. 1988), such fees shall not be 
awarded, except to the extent that — 
[and several onerous limitations on at- 
torney fees follow]. 

Not surprisingly, the effect of tHis 
change is to limit the ability of most at- 
torneys to litigate prison conditions cases 
since the fee rate now apparently allowed 
is sometimes half or even less of the 
attorney’s ususal rate for cases with such 
high risks However, one type of case 
which is being litigated for prisoners is 
not affected by this provision. 

Despite some rapidly waning doubt 
about its applicability to prisons and 
jails, the Americans with Disabilities Act 
of 1990 (ADA). 42 USC § 12131 to 
1 2 1.74 (and its predecessor and parallel 
statute, the Rehabilitation Act of 1973 
(Rehabilitation Act). 29 USC §794, as 
amended) is being used repeatedly to im- 
prove accessibility for the disabled 
prisoner and even win damages. See: 
Clco Love v Westvdle Correctional Cen- 
ter. 103 F.3d 558 (7th Cir 1996) [PLN 
Sept ’97]. 

While prison life can be bad for any 
prisoner, it is very often even worse for 
those with disabilities. As Judge Posner 
said. "[Disabled prisoners] have no right 
to more services than the able-bodied 
inmates, but they have the right, if the 


Act is given its natural meaning, not to 
be treated even worse than those more 
fortunate inmates.” Ricky Crawford w 
Indiana Department of Correction, see 
preceding article (holding that the ADA 
does apply to prisoners). Litigation is 
usually the only way to remedy the ineq- 
uities for disabled prisoners. 

For attorneys pursuing prisoner 
ADA litigation, there is a bright spot in 
spite of the PLRA. The ADA provides: 

“In any action or administrative pro- 
ceeding commenced pursuant to this Act 
[ADA], the court or agency, in its dis- 
cretion, may allow the prevailing party, 
other than the United States, a reason- 
able attorney’s fee, including litigation 
expenses, and costs, and the United 
States shall be liable for the foregoing 
the same as a private individual. 42 USC 
§12205. See also: 28 CFR §35. 175. 

This provision while similar to 42 
USC § 1988 in many respects signifi- 
cantly allows “litigation expenses” and 
attorney fees in addition to costs. For 
that reason attorney fees and litigation 
expenses fall outside those cases defin- 
ing or limiting costs under 42 USC 
§1988. Moreover and because the PLRA 
expressly refers to 42 USC 51988 and 
does not mention any other statute, in- 
cluding the ADA, it is a fair conclusion 
that attorney fees for actions under the 
ADA are not limited in any way by 42 
USC §1997e(d). Until the PLRA or the 
ADA are changed, the attorney willing 
to pursue prisoner litigation can still be 
paid a reasonable hourly rate for prevail- 
ing under the ADA. 

For the time being, there does not 
appear to be any movement to change 
either the PLRA or the ADA to stop in- 
terested attorneys and no apparent 
intention on the part of most departments 
of correction to improve access for the 
disabled. There is. therefore, still plenty 
of business in the ADA area of prisoner 
litigation. ■ 


Three Texas Guards 


Indicted in Beating Death 


I n the July issue of PLN we re- 
ported “Judge Rules Texas 
Prisoner’s Death Excessive Force” about 
Gary Crenshaw, 31, who died at the 
hands of his captors January 26. 1997, 
at the French Robertson Unit. 

On June 30, 1997, a Jones County 
grand jury indicted Sgt. Monte 
—Baker and guards Michael Helms and 
Bradley Johnson on manslaughter 
charges. 

Prison officials maintain that 
Crenshaw passed out while guards were 
restraining him after a violent outburst. 
An administrative review at the 
prison found that excessive force was 
not used. 

But Taylor County justice of the 
peace Sam Matta ruled that Crenshaw 
died by asphyxiation and termed his 
death a homicide. 

Jones County grand jurors, however, 
did not address the possible use of ex- 
cessive force, finding only that 
Baker, Helms, and Johnson failed to 
seek medical aid for the dying 
Crenshaw, If convicted of the sec- 
ond degree felony, the three could face 
up to 20 years in prison. 

PLN readers might remember a 
similar case two years ago On May 
23, 1995, Texas prison guard Joel 
Lambright was convicted Of man- 
slaughter for beating and kicking to 
death Terrell unit prisoner Michael 
McCoy. Lambright. was the first 
Texas guard ever to be convicted of kill- 
ing a prisoner. He was given a 2- 1 0 year 
prison term. [See: PLN, Vol. 6. Nos. 1 
and 9], 

After Lambright had served only 
three months of his prison term, how- 
ever, district court Joe- J4ed Dean 
granted a motion filed by his attor- 
ney to convert the remainder of his 
sentence to shock probation. 

We will keep our readers updated on 
the criminal proceedings against the 
three guards charged with killing Gary 
Crenshaw'. ■ 

Source: Associated Press 
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From the Editor 

by Dan Pens 


I n the July 11 “Living Arts” sec- 
tion of the New York Times , ap- 
pears a feature titled, “For a Summer 
Getaway, a Model Prison.” It is a per- 
sonal narrative of NYT reporter Judith 
H. Dobrzynski’s visit to Eastern State 
Penitentiary' in Philadelphia. 

Eastern State, built in the 1820’s, 
was the world’s first “penitentiary.” It 
last housed prisoners in 1970 and is now 
a decaying tourist attraction. It is one of 
only seven American sites on the World 
Monuments Fund’s list of 100 most en- 
dangered cultural heritage sites. Today, 
for a $7 admission fee, you can take a 
guided tour of the penitentiary, which is 
what Ms. Dobrzynski did. 

The tour guide narrates a history of 
Eastern State. It was built at a time when 
Quakers repudiated the then-contempo- 
rary punishment model of corrections in 
favor of isolation, reflection and work. 
The penitentiary represented a dramatic 
shift from the punishment model to one 
w herein criminals were to be “reformed” 
in solitude. 

Ms. Dobrzynski describes one of the 
refurbished cells: "At 8 by 12 feet, it is 
roomier than today’s prison cells with 
space for a bed, stool, workbench, desk 
(plus a bible) and toilet. The walls are 
whitewashed, antiseptically so, and 
there’s a small sky light, circular in some 
cells to signify the eve of God. Opposite 
the entrance is another door, which leads 
to an outdoor exercise cell of equal size 
that could be visited for two scheduled 
hours a day." 

The penitentiary’s strictly enforced 
solitude was intended to prevent the 
spread of criminality while providing for 
reflection and penitence. "It didn’t 
work.” the tour guide concludes. "They 
found evidence of insanity,” summing up 
in one phrase the failure of this first ex- 
periment in the isolation model prison 
— Or what today would be called a Con- 
trol Unit or Super Max prison. 

Charles Dickens traveled to Phila- 
delphia from England in 1842 
specifically to see the radical Peniten- 
tiary experiment. Dickens was abhorred 
by what he saw. T hold this slow and 


daily tampering with the mysteries of the 
brain to be immeasurably worse than any 
torture of the body,” he wrote after visit- 
ing the penitentiaiy. 

By 1850, Eastern State’s original 
plan was going awry. Overcrowding led 
to the construction of eight new 
cellblocks, adding to the original seven. 
Some had two stories, leaving no exer- 
cise area for those on the upper level. 
The second-story cells were built smaller 
to preserve the skylights in those on the 
ground floor. Further overcrowding led 
to double-celling prisoners. The isola- 
tion model (dubbed then as the 
“Pennsylvania model”) was officially 
abandoned in 1913, and the penitentiaiy 
became a normal prison. 

The isolation model was reborn 70 
years later in 1983 when the federal peni- 
tentiary at Marion went on permanent 
lockdown. After isolating Marion pris- 
oners in their tiny cells 23 hours a day, 
the Bureau of Prisons (BOP) launched a 
public relations campaign wherein they 
coined the phrase “worst of the worst” 
to describe Marion’s prisoners. In an 
ironic historical twist, Marion, the first 
modern isolation unit prison, was hailed 
as a repudiation of the failed “reform” 
model of imprisonment, offering a dra- 
matic shift to a more punitive isolation 
model. 

Despite strong organized protest 
against the Marion lockdown and un- 
equivocal condemnation of the isolation 
(or Control Unit) model by Amnesty In- 
ternational, Human Rights Watch, and 
others, the Marion Control Unit model 
offered too much appeal to political 
demagogues intent on capitalizing on 
"get tough” campaign rhetoric. Other 
control units followed. 

In 1989, California constructed its 
infamous “Super Max” Pelican Bay State 
Prison in the far northern reaches of the 
state. In 1990, Indiana built its Max. 
Control Facility in Westville. The BOP 
opened a brand new control unit prison. 
Florence ADX, in Colorado in 1995. 

Contrast the following description 
of a Florence ADX cell, written by Ray 
Luc Levasseur. with the refurbished East- 


ern State Penitentiary museum cel! de- 
scribed above: 

“I am in a ‘boxcar’ cell. Picture a 
cage where top, bottom, sides and back 
are concrete walls. The front is sliced 
by steel bars. Several feet beyond the 
bars is another wall. In this wall is a 
solid steel door .... Eleven hours each 
week I’m allowed into a barren area ad- 
jacent to this cell | to exercise] in 
something resembling the deep end of a 
cement lined pool.” 

There is no skylight, signifying the 
eye of God, in a Florence ADX isolation 
cell. Instead there is another omnipres- 
ent, unblinking eye. As Ray puts it: 
“Television deserves special mention 
Unlike other prisons, every ADX cell is 
equipped with a small black and white 
TV, compliments of the BOP pacifica- 
tion program. Hollywood and Madison 
Avenue images are churned out through 
a barrage of talk shows, soaps, cartoons, 
and B-movies to give us some vicarious 
social interaction. Feeling rebellious, 
lonely, angry, miserable, alienated, un- 
skilled and uneducated? Turn on the face 
of Amerika. The administration replaces 
a broken TV quicker than fixing a toi- 
let.” 

Modern day control units have 
sprouted in 43 states as well as the BOP. 
Two identical "super maximum” prisons 
are currently under construction on iso- 
lated Virginia mountaintops. Both will 
open next year. 

Charles Dickens won’t visit those 
prisons But modern control unit pris- 
ons have been visited and studied 
extensively over the last decade by Dr. 
Stuart Grassian. a faculty member at the 
Harvard Medical School. 

Dr. Grassian studied 50 prisoners 
from Pelican Bay’s control unit. He con- 
cluded that in 40 of the 50 prisoners he 
examined, control unit isolation "had 
either massively exacerbated a previous 
psychiatric illness or precipitated psy chi- 
atric symptoms associated w ith RES .’’ 
[Reduced Environmental Stimulation, a 
psychiatric condition Grassian describes 
as characterized by: perceptual distor- 
tions, hallucinations, hypersensitivity to 
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external stimuli, aggressive fantasies, 
overt paranoia, inability to concentrate, 
and problems with impulse control.] 

In other words. Dickens was right. 
Or as the tour guide cheerfully informs 
the public about America’s very' first 
control unit prison: "It didn't work. 
Evidence of insanity was found” 


That’s all for this month. Until next 
month, visit your local library and study 
the history of U S. prisons. You’ll find 
that control units, private prisons, leas- 
ing convict labor to private corporations 
and chain gangs were all penological 
experiments that were tried — and failed 
— in the 1 9th and early 20th centuries. 
Nonetheless, it appears we are doomed 
to repeat them all. ■ 


No Qualified Immunity for Denial of Exercise 


A Tederal district court in Illinois 
held that prison officials were 
not entitled to qualified immunity 
from money damages for denying 
segregation prisoners all opportunity 
for out oficell exercise for one year. 
McNeal Watts, an Illinois state pris- 
oner. was placed in segregation to 
serve a one year sanction after being 
found guilty in a disciplinary hear- 
ing of assaulting two guards and 
setting two fires. Anthony Ramos 
w as the manager of the segregation unit 
at the Statcville prison and when Watts 
arrived Ramos imposed four consecutive 
90 day recreation restrictions. This ef- 
fectively denied Watts all opportunity for 
outdoor or out of cell exercise for one 
year Watts filed suit claiming the re- 
striction violated his eighth amendment 
rights. 

Ramos filed a motion for summary 
judgment on grounds of absolute and 
qualified immunity and issue preclusion. 
The court granted the motion only with 
regards to absolute immunity because 
state officials cannot be sued in their of- 
ficial capacities for money damages. The 
court denied the motion on all other is- 
sues. 

Ramos claimed that this suit was 
barred because in Davenport v. 
DcRoherlis. 653 F Supp. 649 (ND 1L 
19S7). ail'd. 844 F.2d 1310 (7th Cir. 
1 ( )S8). Statcville prisoners filed a 
class action suit challenging the 
amount of out of cell recreation that 
segregation prisoners were being al- 
lowed. In that case the court issued 
an injunction requiring prisoners be 
allowed five hours of exercise per 
week, but that "reasonable excep- 
tions" could be made for "certain 
fractious inmates." The court in this case 
held that Ramos had failed to meet his 


burden of proving issue preclusion. 
“Courts are reluctant to apply the doc- 
trine when the defendant claims that a 
class action suit challenging general 
guidelines (such as the one in Dav- 
enport) should preclude an individual 
claim challenging the application of 
those guidelines (such as Watts’ 
claim.)” 

Turning to the issue of qualified 
immunity, the court notes that govern- 
ment officials are immune from suit for 
money damages unless their conduct vio- 
lates “clearly established law.” The court 
cites extensive cases, from all circuits, 
which have held that denying outdoor 
exercise or out of cell recreation to seg- 
regation prisoners will violate the eighth 
amendment. Prisoners must be allowed 
at least five hours per week of such exer- 
cise. Therefore Ramos was not entitled 
to qualified immunity from money dam- 
ages. 

The court noted that some recent 
cases had granted Ramos qualified im- 
munity where he had denied prisoners 
recreation for 30, 40 and 63 days. The 
court held this case was easily distin- 
guishable because of the length of time 
involved. The court cites numerous cases 
which hold that prisoners cannot be de- 
nied all exercise for prolonged periods 
of time. The court held that a trial was 
required to determine the length of time 
Watts spent in segregation: how of- 
ten he was allowed out of his cell and 
w hat threat, if any, he posed to prison 
security as a result of his infractions. 
The court appointed counsel to rep- 
resent Watts. See: Watts v. Ramos , 
948 F. Supp. 739 (ND IL 1996). The 
January, 1995, issue of PLN carried 
an extensive discussion on the right of 
prisoners to exercise. Copies are still 
available for $5 each. ■ 
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Managed Care Infects Prison Health Services 


I n September, 1996, Melody Bird 
complained to guards at Florida’s 
Pinellas County Jail that she was expe- 
riencing severe chest pains and having 
trouble breathing. Nurses at the jail, 
finding no discernible blood pressure, 
concluded that Bird was suffering a heart 
attack. 

An immediate call for an ambulance 
to transport Bird to a hospital emergency 
room would likely have saved the 
prisoner's life. Instead of calling 911, 
though, the nurses called the medical 
director of Emergency Medical Services 
Associates (EMSA). 

Pinellas County had contracted with 
the private company to provide health 
care services to its county jail inmates. 
EMSA's procedures did not allow for its 
employees at the jail to send a prisoner 
to an outside hospital without prior ap- 
proval from a company bureaucrat. 

Thirteen hours after the nurses first 
contacted EMSA’s medical director, they 
received permission to call an ambu- 
lance. But Melody Bird couldn’t wait 
that long. Her pulse stopped before she 
reached the emergency room 

Bird, a 24-year-old jailed on prosti- 
tution charges, had a history of serious 
heart problems. Nonetheless, EMSA 
medical staff at the jail took her off pre- 
viously prescribed heart medication. 

The contract between Pinellas 
County and EMSA is similar to man- 
aged care arrangements that are common 
outside of prison. The county paid 
EMSA a fixed amount to provide all 
health care services for prisoners at the 
jail over a specified period of time. The 
fewer services and medications EMSA 
could get away with providing, the 
greater its profits would be under the 
contract. 

Critics of managed care have raised 
questions about the profit incentives cre- 
ated by this type of contract, and the 
Melody Bird case adds plenty of cause 
for concern. In the investigation subse- 
quent to Bird’s death, several EMSA 
nurses came forward to say the company 
pressured them to keep prisoners away 
from outside hospitals. Everett Rice, the 
sheriff of Pinellas County, says he dis- 
covered after the Melody Bird ordeal that 


by Adrian Lomax 

EMSA had previously paid the 
company’s medical director $250 bo- 
nuses for denying requests for 
emergency-room treatment. 

Twenty years ago, almost all prison 
inmates were young men. Since then, 
the movement toward mandatory mini- 
mum sentences and greater awareness of 
sexual crimes against children have 
brought older, less healthy inmates into 
the prisons. New Jersey’s prison medi- 
cal expenses rose 500% between 1986 
and 1996. Vermont reports a 412% in- 
crease over the same period. 

As states and counties across the 
nation struggle to keep up with skyrock- 
eting costs for prison medical sendees, 
managed-care arrangements can appear 
to promise an easy answer. EMSA has 
contracts to provide medical services for 
26 prisons in 12 states. Correctional 
Medical Services (CMS), the largest 
company in the prison-medical-care 
business, has contracts with jails and 
prisons in 28 states. 

In April, 1996, New Jersey Gover- 
nor Christine Whitman dismissed the 
doctors and nurses who worked at the 
state’s prisons and contracted with CMS 
to provide medical services to New 
Jersey’s 26,000 state prisoners. Dr. Fred 
Bauer, who was in charge of health care 
at a New Jersey prison for eleven years, 
lost his state job when CMS took over. 
The company rehired Bauer for his old 
job, but he resigned after seven weeks, 
convinced that the managed-care system 
was depriving prisoners of needed health 
services. 

Democratic state senator Wynona 
Lipman has harshly criticized New 
Jersey’s contract with CMS. saying the 
company has been cited for systematic 
deficiencies linked to prisoner deaths in 
at least three other states. At the City 
Jail in Norfolk, Virginia, a 28-vear-old 
man detained for a marijuana charge 
died after not receiving needed dialysis 
treatment because, according to the jail’s 
investigations, a CMS medical assistant 
simply forgot to schedule the dialysis. 
Norfolk withdrew from its contract with 
CMS because of that incident. “I just 
can’t believe the state of New Jersey is 
getting stuck with these guys,” said 


George Schaefer, spokesman for the 
Norfolk City Jail. "I can’t imagine any- 
body hiring them, not from the records 
we’ve seen.” 

As more states and counties contract 
with private companies for medical ser- 
vices, the horror stories continue to 
mount. For $300 million, a company 
called Prison Health Services (PHS) 
agreed to provide medical serv ices in all 
Georgia’s state prisons for six years. 
Within one month of the contract’s ef- 
fective date, state officials determined 
that PHS had failed to sufficiently staff 
the medical units at six prisons. The 
state fined PHS $260,000 for the 
understaffing at two facilities and threat- 
ened to fine the company $10,000 per 
day unless understaffing at four other 
prisons was corrected. 

The Georgia example points up one 
particular dilemma inherent in private 
contracting. PHS waged a bidding war 
with the earlier mentioned CMS for the 
Georgia contract. PHS eventually un- 
derbid CMS by $4.6 million. After 
making the low bid, though. PHS appar- 
ently felt it didn’t have enough money 
to hire adequate staff. 

In Westchester County, New York, 
where officials contracted with EMSA 
for medical services, a 17-year-old girl 
committed suicide in the county jail af- 
ter being denied previously prescribed 
anti-depressant medication. The part- 
time psychiatrist who treated the girl, 75 
year old Dr. Harvey Lothringer, was 
hired out of retirement by EMSA. 
Lothringer himself served time on a 
manslaughter conviction. He fled the 
country in 1962 after dismembering the 
body of a woman w'ho died during an 
illegal abortion he performed in New 
York. 

In New' Jersey, CMS hired unli- 
censed psychologists to treat prisoners 
with mental-health needs. Making rec- 
ommendations to the state’s parole board 
regarding prisoners’ suability for re- 
lease is one of the duties those 
psychologists perform. "It’s not right to 
have people treating and making these 
decisions who are not fully qualified," 
says Carolyn Wade, president of the trade 
union local representing the nurses and 
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other workers who were laid off w hen 
New Jersey contracted with CMS. 

It 's true that concerns about private 
companies denying medical services in 
order to increase profits are common to 
HMO arrangements outside prison as 
well But HMO abuses in the real world 
have already raised the ire of Congress 
and state legislatures. In prison, it’s hard 
for the public to even find out how health 
care is being administered. And few 


outside the walls, including legislators, 
show much concern over the treatment 
of prisoners. So the danger of private 
companies unduly denying medical ser- 
vices can be far greater in the prison 
context. 

Of course, prisoners have often com- 
plained that the medical services 
provided by state employees also leave 
room for improvement. But the incen- 
tive to deny medical care just isn’t the 


same for public agencies, "If the stale 
legislature decides to cut the budget for 
prison doctors,” says John Kettenbiel. 
serving time in Wisconsin for drug 
charges, “the Senators don’t get to stick 
the money in their pockets.” ■ 

Sources: The New York Times, The 
Camden Times, Today 's Sunbeam (New 
Jersey), The Star-Ledger (New Jersey). 
The Times-Argus (Vermont) 


Fifth Circuit Reverses Scott 


T he court of appeals for the fifth 
circuit, sitting en banc, reversed 
its prior holding in Scott v. Moore , 85 
F.3d 230 (5th Cir. 1996) [PLN, June, 
1997] that inadequate jail staffing vio- 
lated the due process rights of a woman 
detainee who was repeatedly raped by a 
jail guard. This ruling will make it ex- 
tremely difficult to hold municipalities 
liable for constitutional violations that 
befall jail detainees in the fifth circuit. 
Artelia Scott was arrested on minor 
charges and placed in the Killeen City, 
Texas, jail. The jail had a policy of only 
one jailer being on duty at any given 
time. While in the jail Scott was raped 
several times by jail guard George 
Moore. Eventually Moore resigned and 
w as convicted of the rapes. 

Scott filed suit in state court against 
Moore and the city Moore declared 
bankruptcy and was dismissed from the 
suit. The city then removed the case to 
federal court where it won summary 
judgment. The court of appeals affirmed 
on all counts except Scott’s claim that 
inadequate staffing at the jail violated 
her right to due process by making rapes 
by guards more likely. On remand the 
district court again dismissed the suit, 
which the appeals court reversed at 85 
F.3d 230 (5th Cir. 1996). This ruling 
vacates the prior appellate ruling and 
affirms dismissal of Scott’s inadequate 
staffing claim. 

The court relied on Hare v. City of 
Corinth. 74 F.3d 6.33 (5th Cir. 1996)(en 
bane) [PLN, Oct. 1996] which set forth 
the different standards of review to be 
applied in constitutional claims by pre- 
trial detainees. "Where a detainee 
complains of the number of bunks in a 
cell or his television and mail privileges, 
the w rong of which the detainee com- 
plains is a general condition of 


confinement.” In such cases courts 
should apply Bell v. Wolfish , 441 U S. 
520, 99 S.Ct. 1861 (1979) and courts will 
find “a constitutional violation exists only 
if we then find that the condition of con- 
finement is not reasonably related to a 
legitimate, non punitive governmental 
objective.” 

“In contrast, where the complained 
of harm is a particular act or omission of 
one or more officials, the action is char- 
acterized properly as an ’episodic act or 
omission’ case and is not amenable to 
review under the Wolfish test .... In an 
‘episodic act or omission’ case, an actor 
usually is interposed between the detainee 
and the municipality, such that the de- 
tainee complains first of a particular act 
of, or omission by, the actor and then 
points derivatively to a policy, custom or 
rule (or lack thereof) of the municipality 
that permitted or caused the act of omis- 
sion.” 

The court applied this standard to 
determine that while Scott complained 
of inadequate jail staffing, namely hav- 
ing only one jailer on duty at any given 
time, “The actual harm of which she 
complains is the sexual assaults com- 
mitted by Moore during the one eight 
hour shift-an episodic event perpe- 
trated by an actor interposed between 
Scott and the city, but allegedly caused 
or permitted by the aforesaid general con- 
ditions.” 

The court held that while Scott had 
established that the rapes constituted sub- 
jective deliberate indifference to her 
constitutional rights, she did not estab- 
lish the objective component required by 
Hare. The court held there was no show'- 
ing the city had any knowledge that its 
staffing policy created a substantial risk 
of harm to female detainees because it 
had maintained the same staffing level 


at the jail for decades w ithout incident. 
Moreover, the city conducted extensive 
background checks of jailers before hir- 
ing them and Moore had a good 
employment record before being ar- 
rested. The court held that Scott's 
evidence, expert testimony on appropri- 
ate jail staffing levels; sworn testimony 
from a transvestite prisoner that he had 
performed oral sex on Moore on several 
ocassions while in the jail and Moore's 
own statements to police that he had oral 
sex with over a dozen prisoners on dif- 
ferent occasions, was all immaterial 
“None of this evidence, however, estab- 
lishes that the city knew or should have 
known of the risk attendant to its staff- 
ing policy.” 

In a footnote the court acknowl- 
edged the recent supreme court ruling. 
Board of County Commissioners v. 
Brown. 117 S.Ct* 1382 (1997) that to 
hold a municipality liable under § 1983 
for deliberate indifference "is a stringent 
standard of fault, requiring proof that a 
municipal actor disregarded a known or 
obvious consequence of his action.” 

The upshot in this case is that Scott 
was placed in a jail that had only one 
jailer on duty at any given time and she 
was raped repeatedly by a jail guard and 
she was then unable to collect any dam- 
ages because the city was. according to 
the courts, not deliberately indifferent to 
her safety. The dissenting opinion. b\ 
four judges, would have at least allowed 
Scott a trial The dissent held the inad- 
equate jail staffing was a "condition of 
confinement” claim "The majority 
opinion is, regrettably, a subterfuge to 
avoid opening the floodgates of litiga- 
tion.” See: Scott v. Moore. 1 14 F.3d 51 
(5th Cir. 1997)(enbanc). Readers should 
not cite the prior ruling in the case as it 
is no longer valid. ■ 
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Georgia Prison Guards Speak Out 

by Dan Pens 


S hortly after Wayne Garner took 
over as Georgia’s Corrections 
Commissioner in December 1995, he ad- 
dressed the state legislature wherein he 
quipped, “...thirty to thirty-five percent 
[of GA prisoners] ain’t fit to kill, and 
I’m going to be there to accommodate 
them.” [See: “Georgia Prisons Enter the 
Dark Ages,” PLN Vol. 7, No. 4] . In early 
1997 PLN reported that two lawsuits had 
been filed on behalf of GA prisoners al- 
leging brutality during prison 
shakedowns carried out by Garner and a 
large force of hand-picked “tactical 
squad” guards. [See: “Lawsuits Target 
Georgia Prison Abuse,” PLN Vol. 8, No. 
2 }. 

Since then at least two other suits 
have been filed naming Garner and oth- 
ers as defendants in prison shakedown 
related incidents. More remarkably, 
though, reports have begun to surface of 
prison employees breaking the “blue 
code of silence” in sworn depositions 
taken by Robert Bensing and other at- 
torneys of the Southern Center for 
Human Rights who represent prisoners 
in the suits. 

Phyllis Tucker was a guard assigned 
to a “rover” position at Hays State Prison 
in July 1996, when Garner and tactical 
squad members stormed the prison. She 
said she saw a sergeant shove a prisoner 
face first into a wall. 

“He [the prisoner] screamed,” 
Tucker said in her deposition. “Blood 
went up the wall. Blood went all over 
the ground, all over the inmate. I heard 
it. I heard a sickening cracking sound.” 

She said the prisoner’s blood splat- 
tered at least eight feet up the cinder 
block wall. Afterward, said Tucker, the 
prisoner "stood there for quite some 
time, crying and asking for someone to 
help him.” 

"Is there any reason why you 
wouldn’t have reported [this incident] ... 
to superiors?” asked Bensing, who de- 
posed Tucker. “Because the superiors 
were there,” Tucker responded. “They 
knew.” 

The naked brutality exhibited by tac- 
tical squad guards during the Hays state 
prison shakedown left a number of prison 
employees disgusted and emotionally 
shaken 


“I went in my office and cried,” 
Linda Hawkins, a counselor, said in her 
deposition when asked what she did af- 
ter observing the events described by her 
and other deposed employees. “I went 
to the restroom and threw up. It was 
just an emotional, exhausting time and 
it was hard to deal with.” 

According to the depositions of 
Hawkins, Tucker, and other prison em- 
ployees: Guards walked behind 
prisoners, kicking and punching them 
when they didn’t move fast because their 
ankles were chained or their pants were 
around their ankles; prisoners were 


dragged along concrete floors and loss d 
over railings to a lower level floor, a d 
injured prisoners were refused medit il 
treatment. 

According to Georgia prisoners w o 
have written to PLN about flic stuff 
downs: Tactical squad guards, dress d 
in black and wearing no identificatic i. 
marched double-time into cell bloc ,s 
chanting, "Kill. kill, kill:" forced pr >- 
oners to strip in front of numerous fern; e 
guards and support stall and taunted it 
least one naked prisoner to "dan e 
nigger, dance;” and smashed prisonei 
typewriters and fans on the concrete fle >r 


Senior DOC Officials Implicated 


After lower ranking guards crossed 
the blue line, Hays state prison Lt. Ray 
McWhorter offered a stunning account 
of events — including allegations that 
senior GA DOC officials not only wit- 
nessed the massive shakedown, but were 
instrumental in igniting the firestorm of 
brutality. 

McWhorter admitted taking part in 
the attack on prisoners after he saw a 
top Gamer aide, A.G. Thomas, drag a 
prisoner across the floor by his hair. 

“When Mr. Thomas did that,” 
McWhorter said, “we were all under the 
impression that it was okay to do it. If 
Mr. Thomas can slam one, then we can 
slam one, too. That is just the dad-gum 
way it was. Folks were getting forced to 
the floor and slammed into the wall and 
flexicuffed and all that stuff. It was a 
dad-gum shark frenzy in G building. It 
was a free-for-all. You know how sharks 
do. They see a spot of blood, and then 
here come the sharks everywhere from a 
mile around.” 

McWhorter said that same day 
Commissioner Wayne Gamer watched in 
another cellblock while prisoners, some 
hand-cuffed and lying on the floor, were 
punched kicked and stomped until blood 
streaked the walls. So far, McWhorter, 
who headed the Hays state riot squad, is 
the highest ranking prison employee to 
support allegations that Gamer and other 
senior state officials participated in the 
mass beatings. He said in his deposi- 
tion that because he was afraid of losing 


his job, he initially signed a stateme n 
that no abuse had occurred, but his co - 
science made him change his mind. 

“I got caught up [in the violate | 
just like everybody else,” he said. "Il 1 
have to suffer the consequences for tit; .. 
that is fine .... These were people wl a 
were handcuffed. Some were strippi i 
^completely naked. They had no abili v 
to resist and were not engaged in at v 
unlawful behavior. Tins was just of - 
fashioned brutality for the sadist c 
pleasure of it.” 

The Georgia DOC, however, .conn: - 
ues to maintain that no abuse occurre 
“We’ve chosen to take the high road 
DOC spokesperson Karen Kirk told n - 
porters. “This case will be tried in i 
courtroom, not in the media We will t : 
examining the lieutenant’s motives ; t 
that time.” 

McWhorter’s statements were pul - 
fished in the 7 July, 1997. .Veu Yui 
Times. Four days later, the Times pul ■ 
fished a letter to the editor written b 
Michael Light, spin-control specialist fc ' 
the Georgia DOC. 

“On the day in question, wrot ■ 
Light, “prison squads were met with rt ■ 
sistance from groups of inmates. Onl 
appropriate force was used, and event u 
ally 83 belligerent criminals wer : 
removed .... Today. Georgia prisons ar 
safer and more secure than ever befor 
... As for allegations of abuse, we vvi 
welcome the truth in court." 

Source: New York Times 
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and then picked up the jagged pieces 
while laughing and proclaiming, 
“Lookee here! We found us another 
homemade weapon." 

According to several Hays prison 
employees, officials from the Georgia 
DOC central office repeatedly boasted 
during a debriefing in the staff dining 
room "We kicked butt. We kicked 
[expletive] . We tore those [expletive] up. 

Several of the deposed guards said 
they were very reluctant to talk. Among 
those was prison guard Jan Chapman. 
Her husband, a lieutenant at Hays was 
one of the supervisors others have said 
watched the beatings but did not stop 
them. 

"1 really hate this.” Chapman said 
about answering questions under oath. 
"1 know' people who did see something 
who are not going to talk to you. You 
put me in a bad way when 1 can’t lie... I 


really love the Department of Correc- 
tions.” 

But Jan Chapman did speak, offer- 
ing several reasons for doing so: “I think 
it’s okay to go in and knock an inmate 
up, just knock him out, if he gives you 
reasons,” explained Chapman. “But 
when you go snatching then out of bed 
for nothing. . . beating them while they are 
shackled, that is wrong.” 

“If this [kind of thing] can happen 
here like that,” Chapman speculated, “it 
can happen in our homes several years 
down the road.” 

Gamer has tried to portray prison- 
ers who make allegations of abuse as cry 
babies unwilling to accept the conse- 
quences of committing crimes. But, as 
the statements coming from the GDC 
rank and file indicate, the time may soon 
arrive when Garner and his crack tacti- 
cal squad may have to face some 
consequences of their own. 


“A substantial group of GDC em- 
ployees have stepped forward to kill the 
wicked witch here,” writes one Hays pris- 
oner. “It turns out that even the officers 
dislike Wayne Gamer and most of them 
hope he gets fired.” 

That statement is supported by 
something Phyllis Tucker said in her 
deposition: “They [Garner and the tacti- 
cal squad] came in and destroyed a lot 
of things and got the inmates very’ upset 
and they leave and you have one officer 
to deal with 124 upset inmates.” 

For that, and whatever other rea- 
sons, Tucker and other GDC employees 
are speaking out. Garner may have 
crossed not only the line of human rights 
abuse, events are proving that he crossed 
the blue line of silence, too. ■ 

Sources: Atlanta Journal Constitution. 

Reader Mail 


Felon Disenfranchisement Laws 
Challenged in Washington 


I n the January and December, 
1 996. issues of PLN we reported 
Baker v. Cuomo. 58 F.3d 814 (2nd Cir. 
1995) and Baker v. Pataki , 85 F.3d 
919 (2nd Cir. 1996)(en banc) in 
w hich New York state prisoners were 
using the Voting Rights Act (VRA), 
42 U.S.C. § 1971 and 1973, to chal- 
lenge New' York state laws which 
prohibit felons and prisoners from 
voting. Their legal strategy largely 
derived from that set forth in “Giv- 
ing Cons and Ex Cons the Right to Vote” 
by Andrew Shapiro which we published 
in the May. 1994. issue of PLN. The 
strategy relics on ihc fact that mi 
norilies arc disproportionately 
among those convicted of crimes, and 
disenfranchised, and therefore the 
voting power of minorities is diluted. 
A VRA strategy is appropriate in 
light of the fact that in Richardson 
v. Ramirez. 418 U.S. 24,94 S.Ct. 2655 
(1974) the U.S supreme court held that 
the fourteenth amendment allows citi- 
zens convicted of crimes to be 
disenfranchised. 

In 1996 Washington prisoners 
Muhamad Shaba/./ Farrakhan (AKA 
Ernest Walker) and several other black, 


Hispanic and Native American prison- 
ers filed suit in the federal district court 
in Spokane, Washington challenging the 
legality of Article 6, Section 3 of the 
Washington state constitution and RCW 
29.01.080; 29.07.080 and 29.07.260 
which prevent anyone convicted of an 
“infamous crime” (i.e. a felony) from 
voting unless their civil rights have 
been restored. The court appointed 
Dennis Cronin, an attorney with the 
Law Office of Carl Maxey, the only 
African American law firm in East- 
ern Washington, to represent the 
plaintiffs. 

On May 27. 1997. Mr. Cronin filed 
the plaintiffs' second amended complaint 
for money damages, declaratory and 
injunctive relief. To support their 
factual claims of dilution of minority 
voting power the plaintiffs rely on 
studies which show minority defen- 
dants are more likely than whites to 
be given aggravated sentences for se- 
rious crimes by state courts and that 
the population of minority prisoners 
is disproportionately large given their 
number in the state’s general popula- 
tion. The lawsuit notes that in Spokane 
alone black defendants are five times 


more likely to face the death penalty in 
an aggravated murder case than are 
white defendants; that there are no mi- 
nority judges and few minority jurors in 
Spokane. 

The complaint then alleges that 
these facts come together to violate the 
VRA by denying the vote to prisoners 
and felons on the basis of their race 
The lawsuit also asserts constitu- 
tional claims. As relief the plaintiffs 
seek a declaration that Article 6. Sec- 
tion 3 of the Washington constitution 
and the state statutes which prevent 
felons from voting, violate the VRA 
and U.S. constitution. They seek an 
injunction enjoining state officials from 
preventing convicted felons and pris- 
oners from voting or registering to 
vote on the basis of their felony con- 
victions. 

The case is assigned to judge Rob- 
ert Whalen. PLN will report the progress 
of the case as it develops. See: 
Farrakhan v State of Washington. Case 
No. CS-96-076-RHW. [Carl Maxey. on 
the leading civil rights lawyers in Wash- 
ington was also a plaintiff in this case 
but he died in July. 1997. ]■ 


Prison Legal News 


11 


October 1997 



Reviews 


Get More Georgia Prison 
Information 

For those interested in learning 
more about the current wave of human 
and civil rights abuses in the Georgia 
DOC the Prison and Jail Project, a non 
profit grassroots group in Georgia, has 
published a 45 page booklet titled “Stop 
Human Rights Abuses in Georgia Pris- 
ons.” The booklet provides a broad but 
detailed overview of the Georgia prison 
system under the command of Wayne 
Garner. It includes copies of numerous 
newspaper articles (many of which were 
used as source material for the above ar- 
ticles); letters from prisoners; excerpts 
from court pleadings filed on behalf of 
prisoner plaintiffs; copies of letters sent 
to the U S. Department of Justice seek- 
ing an investigation into the abuses; 
editorials from local papers condemning 
the brutality and much more. The book- 
let provides a wealth of information that 
PLN cannot due to our space limitations. 

In addition to the booklet the Prison 
and Jail Project also publishes a bi- 
monthly newsletter, "Freedomways,” 
which focuses on coverage of Georgia 
prisons and jails. The booklet costs $5, 
subscriptions to "Freedomways” are $10 
a year. Contact: Prison and Jail Project, 
P.O. Box 6749, Americus, GA 31709. 
(912) 924-0671. 


Prison Conditions in 
Venezuela 

Human Rights Watch has been in- 
vestigating prison conditions throughout 
the world for the last 10 years. Punish- 
ment Before Trial : Prison Conditions in 
Venezuela , issued in March 1997, is the 
29th resulting report to appear. 

HRW/Americas investigators spent 
three weeks in Venezuela in March 1 996 
during which they visited 11 of the 
country’s 32 prisons. One of the visited 
prisons was the country’s only separate 
women’s facility Investigators viewed 
each facility completely and spoke freely 
with prisoners. In addition, they spoke 
with government officials, prison admin- 
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istrators and staff, judges, representatives 
of non-governmental organizations and 
academics. Over and above that con- 
tained in Venezuelan law itself, the 
criteria used to evaluate prisons were the 
UN Standard Minimum Rules for the 
Treatment of Prisoners (1955) and in- 
ternational treaties to which Venezuela 
is signatory. 

Three fourths of those in 
Venezuela’s prisons have not yet been 
sentenced. Many have not even been 
tried though they may have been 
there five years or longer. Since most 
defendants, like other prisoners, are 
poor they lack court representation; 
they have been imprisoned and for- 
gotten. The courts are overloaded. 49 
criminal courts ruled in approxi- 
mately 16,500 cases during 1996 but 
received 18,000 new cases - and 
many cases require multiple rulings. 
This has resulted in severe over- 
crowding: nearly 25,000 prisoners 
are jammed into space designed for 
15,000; and understaffing: one guard is 
usually responsible for over 100 prison- 
ers. Guards receive no training and are 
underpaid. This creates a lucrative 
“prison industry” of bribery and smug- 
gling. Overcrowding is such that, not 
only are there not enough cells, there 
are not enough beds; prisoners sleep 
anywhere they find space. Nor are 
there sufficient mattresses, bedding, 
clothing or food. Guards supply these 
items - for a price. They also supply arms 
and drugs. 

Violence is widespread and con- 
stant. In Venezuela, however, it is largely 
prisoner against prisoner - or gang 
against gang - rather than guard against 
prisoner. In 1 996, an average of four pris- 
oners were killed each week and 20 were 
hurt 

Prisons are maintained by the Min- 
istry of Justice and the National Guard: 
the Guard watches outside the walls and 
the Ministry within. When, in conditions 
of revolt or gang warfare this proves 
impossible, Guard troops enter and 
prisoner abuse abounds. The 1994 
Sabaneta prison riot in Maracaibo 
ended in the Guard’s massacre of 
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over 100 prisoners. Thereafter troops 
were ordered into seven prisons on a 
permanent basis. 

Medical service, like food and cloth- 
ing, is sorely lacking; HRW/A found 
prisoners suffering old festering wounds 
from both Guard and prisoner attacks. 
Lack of medical care also means the 
rapid spread of contagious disease, es- 
pecially sexually transmitted or 
respiratory illness. 

There is little work and no training 
is provided by the prison; the prisoner 
must find his/her own. Sometimes they 
make items which can be sold by family 
or friends. The idleness caused by lack 
of work leads to tension, particularly 
under the overcrowded conditions To 
alleviate this there is a policy of semi- 
weekly family visits during which, for 
the most part, family members are 
free to move about the prison It is at 
this time that the prisoner must get 
the supplies s/he needs. Those unfor- 
tunate enough to have no visitors 
must do without. The visiting policy 
also includes conjugal visits. Over- 
crowding means lack of privacy but 
prisoners rig makeshift shelters or 
bribe guards to obtain relatively de- 
serted locations. As occupation by the 
National Guard indicates, the policies are 
not always sufficient to keep the level of 
unrest manageable. 

Women make up less than five per- 
cent of prisoners Their living conditions 
are superior to those of their male coun- 
terparts in every respect save one: they 
are, for the most part, denied conju- 
gal visits. Children may stay with 
their mothers until they are three 
years old; HRW/A investigators re- 
ported older children still present but 
were told this was because no one on 
the outside could take them The 
women’s prison outside Caracas has an 
adjoining facility which houses children 
from four to ten. 

The report is available for $ 1 2 from 
HRW/A at 485 Fifth Avenue. New York, 
New York 10017-6104 or at 1522 K 
Street. N.W.. #910, Washington. D C. 
20005-1202. ■ 
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California Limits Prison Appeals 


C ontinuing the agenda of the 
prison guards union, the Cali- 
fornia Department of Corrections issued 
a notice of changes to prison adminis- 
trative regulations governing appeals of 
conditions of confinement by prisoners. 
The changes include doubling the time 
limits prison staff have to respond to ad- 
ministrative appeals, limiting the 
number of appeals a prisoner may file 
within seven days to one, permitting 
prison staff to reject appeals if they con- 
tain “false information, or profanity or 
obscene language,” and allowing staff 
to suspend a prisoner’s right to appeal 
for up to six months if they determine 
he or she has “abused” the appeal pro- 
cess. 

The guards union claims the restric- 
tions are long overdue and necessary to 
stem the flood of “unwarranted com- 
plaints” filed by people in the world’s 
largest prison system. According to a 
union spokesperson, more than 40,000 
administrative appeals were filed by pris- 
oners in 1996 Prison officials say the 
changes are designed to streamline the 
appeal process, to force prisoners to use 
the appeal system more responsibly, and 
to allow staff adequate time to “address 
and resolve the appeal issue at hand,” 
according to Bonnie Garibay, the prison 
system’s chief of appeals. 

In Lancaster, a maximum security 
prison in California's southern desert, 
an appeal at the informal level may take 
staff nine months to answer. Adminis- 
trative law provides for an answer in five 
working days. But. there are no sanc- 
tions for violating the time limits. 
Consequently, staff routinely ignore ap- 
peals or answer them months late. 
"There is no effective administrative ap- 
peal process in the state of California 
any longer." said Pete Silverbrand, a lifer 
andjaiihouse lawyer at Lancaster. "The 
appeal system was mandated by the fed- 
eral courts in the 1970s. But prison 
officials know, under recent U.S. Su- 
preme Court decisions, the federal courts 
will no longer intervene to protect pris- 
oners from the day to day abuses of 
guards and prison staff.” 

Garibay said prison officials com- 
pleted investigations into 40,796 appeals 


by Willie Wisely 

in 1995-96, an 11% increase from the 
previous year. Thousands of additional 
appeals were filed, she -said,, hut dis- 
missed out of hand because “they did not 
meet regulatory criteria for acceptance.” 
More than 70% of the appeals filed were 
granted at the informal level. CDC head- 
quarters in Sacramento received 9,409 
appeals during that time. Those appeals 
were processed by 23 employees work- 
ing out of a special office with an annual 
budget of more than $1 million, accord- 
ing to Garibay. 

Karen Stewart, a longtime prisoner 
rights activist, fears the appeal restric- 
tions will keep misconduct by prison staff 
from the attention of CDC administra- 
tors and the public. “These 602s (the 
CDC form number on prisoner appeal 
forms) are sort of a thermometer of what’s 
happening in your prison,” she said. “If 
you’re seeing a type of behavior that 
comes across your desk that’s inappro- 
priate, it means staff may need a little 
assistance, a little employee counseling, 
some training. If you’re seeing a pat- 
tern, you need to look a little deeper.” 

Mississippi 
Violates Ex 

T he supreme court of Mississippi 
held that retroactive applica- 
tion of a statute requiring felons to 
serve 85% of their sentence before release 
violated the ex post facto provisions of 
the Mississippi and United States 
constitutions. In 1995 the Mississippi 
legislature enacted Senate Bill (SB) 2175 
which amended Miss. Code Ann. § 47- 
5-138 to require that all felons serve 
85% of their sentence before release. 
Prior to the bill’s passage prisoners 
were eligible for parole after serving 
25% of their sentence. The new law 
was specifically made applicable to 
prisoners convicted before its July 1. 
1995, enactment date 

A large number of prisoners filed 
suit in Hinds County circuit court seek- 
ing a declaratory judgment that 
retroactive application of SB 2175 vio- 
lated their ex post facto rights. The 


The CDC has already implemented 
the new appeal restrictions without wait- 
ing fo_r_ approval by the office of 
Administrative Law. The OAL is the 
agency responsible for insuring the ad- 
ministrative regulation process goes 
according to state law. Under Republi- 
can Governor Pete Wilson, a frequent 
recipient of donations from the state’s 
prison guards union, the OAL’s budget 
has been slashed and they are no longer 
able to fully investigate complaints about 
violations of the regulatory creation pro- 
cess. 

“This is just another stick of dyna- 
mite to an already growing bundle.” said 
a lifer who wished to remain anonymous. 
“Bit by bit, the guards union has taken 
every small program, privilege, or im- 
provement prisoners won in court and 
through bloodshed in the 60s and 70s. 
And the saddest part is that these younger 
prisoners don’t even know what's going 
on, or what’s going to happen.” | 

Source: Sacramento Bee 

Good Time 
Post Facto 

circuit court agreed, granted relief and 
the state appealed. 

Both the United States and Mis- 
sissippi constitutions prohibit ex post 
facto laws (w hich criminalize behav- 
ior or increase the punishment for 
acts that have occurred before the 
law's passage). Its purpose is to en- 
sure that citizens have fair warning 
of legislative actions. The court 
gives a detailed discussion of ex post 
facto cases and held that under this 
standard SB 2175 was unconstitutional 
because it did not give the petitioners fair 
notice and it increased their punishment 
after the crime had been committed. As 
more states seek to increase prison sen- 
tences retroactively it is likely that more 
courts will have to deal with this issue. 
See: Puckett v. Abels. 684 So. 2nd 671 
(Miss, 1996). ■ 
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PLRA Round Up 

Released Prisoners Must Pay Fil- 
ing Fees: The court of appeals for the 
District of Columbia Circuit held that 
PLRA fee requirements apply to all fed- 
eral civil actions and must be paid by 
prisoners later released from prison. 
Shortly before being released from prison 
Peter Smith, a federal prisoner, filed suit 
in the appeals court under the Privacy 
Act (PA), 5 U.S.C. § 552(a), seeking an 
order directing the U.S. Parole Commis- 
sion to correct inaccuracies in his parole 
files. The court did not rule on the mer- 
its of Smith’s petition, holding he was 
required to pay the filing fees first. 

The court held that all petitions for 
writs of prohibition that include under- 
lying civil claims are subject to the 
PLRA’sfee requirements. “We hold that 
because Smith’s petition includes com- 
pensatory and punitive damage claims 
under the Privacy Act ... that are civil in 
nature, and was filed after the effective 
date of the PLRA while he was still in 
prison the fee requirements of the PLRA 
apply.” The court held that release from 
prison does not relieve prisoners from 
the obligation to pay filing fees under 
the PLRA See: In Re Smith, 114 F.3d 
1247 (DC Cir. 1997). 

PLRA Fees Don’t Apply to Ha- 
beas: The court of appeals for the tenth 
circuit joined every other circuit to con- 
sider the issue by holding that the 
PLRA’s fee requirements do not apply 
to habeas corpus petitions. Thus, indi- 
gent prisoners can still seek a waiver of 
filing fees for habeas petitions if they are 
indigent. See: McIntosh v. U.S. Parole 
Commission, 115 F.3d 809 (10th Cir. 
1997). 

PLRA Fees Don’t Apply to Re- 
leased Prisoners: The court of appeals 
for the fifth circuit held that released 
prisoners who are indigent need not pay 
PLRA filing fees. Harry Haynes was a 
Texas state prisoner released on parole 
shortly after suing prison officials. 
Haynes had sought leave to file suit In 
Forma Pauperis (IFP) without paying the 
filing fees before the PLRA was enacted 
on April 26, 1996. 


“Although Haynes must file an affi- 
davit to proceed IFP, he need not pay the 
filing fee required by the PLRA. As with 
the prison account statement in section 
(a)(2), the fee requirement applies ex- 
clusively to prisoners ... If we grant 
Haynes leave to file this suit as a pauper, 
he will not be responsible for the filing 
fee at all.” Haynes was ordered to file an 
affidavit of poverty complying with 28 
U.S.C. § 1915(a)(1) to continue his ap- 
peal. See: Haynes v. Scott, 1 16 F.3d 137 
(5th Cir. 1997). 

Consent Decree Termination Pro- 
vision Upheld: A federal district court 
in Indiana held that 18 U.S.C. § 
3636(b)(2), which allows for the imme- 
diate termination of previously entered 
consent decrees, is constitutional. The 
court rejected arguments that § 
3626(b)(2) violates prisoners’ right to 
equal protection, impairs contracts and 
violates the separation of powers doc- 
trine. This ruling comes after the 
plaintiffs filed a Fed.R.Civ.P. 60(b) mo- 
tion asking the court to reconsider a prior 
ruling terminating the consent decree at 
issue in this case, which involved the 
religious rights of Muslim Indiana state 
prisoners, by challenging the constitu- 
tionality of § 3626(b)(2). The court 
denied the motion and upheld the chal- 
lenged statute. See: James v. Lash, 965 
F. Supp. 1190 (ND IN 1997). The prior 
ruling was reported in the May, 1997, 
issue of PLN as James v. Lash, 949 F. 
Supp. 691 (ND IN 1996). 

Filing Fee Assessed in Dismissed 
Appeal: The court of appeals for the fifth 
circuit held that under the PLRA pris- 
oner litigants remain responsible for 
appellate filing fees in cases where the 
appeal is eventually dismissed for lack 
of jurisdiction. The court held that un- 
der 28 U.S.C. § 1915(b)(1) prisoners are 
liable for the filing fee upon filing a no- 
tice of appeal. “We hold that the plain 
language of the PLRA requires this court 
to assess appellate fees at the moment 
the appeal is filed, regardless of whether 
the appeal is later dismissed.” See: Wil- 
liams v. Roberts. 116F.3d 1 1 26 (5th Cir. 
1997). 


Released Prisoner Must Pay Fil- 
ing Fees: The court of appeals for the 
fifth circuit held that a person who files 
a notice of appeal while in prison is sub- 
ject to the PLRA’s filing fee requirements 
even if later released from prison. The 
court distinguished this case from 
Haynes v. Scott, 116 F.3d 137 (5th Cir. 
1997) (above) by stating that Haynes 
dealt only with the bank account provi- 
sions of the PLRA. The court in this 
case held that the PLRA’s filing fee re- 
quirement is triggered by the filing of 
the appeal. Thus, in this case the appel- 
lant was required to pay the filing fee 
because he had filed the notice of appeal 
while he was in prison. The court joined 
the seventh circuit by concluding the 
appellants release from prison was irrel- 
evant. There is now a split in the circuits 
on this issue with the fifth, seventh and 
D.C. circuits holding released prisoners 
are still liable for filing fees and the sec- 
ond and sixth circuits holding they are 
n6t. The court is silent about released 
prisoners too poor to pay the filing fees 
and whether the PLRA’s installment pay- 
ment plan still applies. In all likelihood 
this ruling will be used as a means to 
dismiss appeals filed by released prison- 
ers who don’t continue paying the filing 
fees. See: Gay v. Texas Dept, of Correc- 
tions, State Jail Division, 117 F.3d 240 
(5th Cir. 1997). 

PLRA Physical Harm 
Requirement Not Retroactive 

A federal district court in Indiana 
held that 42 U.S.C. § 1997e(e). which 
precludes suits by prisoners seeking 
money damages in the absence of physi- 
cal harm, does not apply retroactively to 
suits filed before the PLRA's enactment 
The court also held a prisoner states a 
claim for violation of his first and eighth 
amendment rights when prison employ- 
ees incite other prisoners to attack him 

Leon Thomas is an Indiana state 
prisoner. He filed suit claiming that 
prison guards showed other prisoners 
documents indicating he had set up a 
prison guard who was arrested on 
charges of dealing drugs to prisoners. 
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After the documents were passed around 
Thomas was threatened by other pris- 
oners and when he reported the threats 
to prison staff they told him he “deserved 
everything he got.’’ Thomas claimed this 
violated his eighth amendment right to 
be free from cruel and unusual punish- 
ment. The defendants moved to dismiss 
the suit for failure to state a claim. The 
court denied the motion. 

While verbal harassment by guards 
does not violate the constitution, the con- 
duct at issue here went beyond verbal 
harassment. The court noted that be- 
cause Thomas’s role in the guard’s arrest 
impacted the availability of drugs to 
some prisoners “It is reasonable to infer 
that certain prisoners whose source of 
drugs had been eliminated would pose a 
serious risk of harm to the party respon- 
sible for the situation.” In Bi liman v. 
Indiana DOC. 56 F.3d 785, 788 (7th Cir. 
1995) the seventh circuit used an anal- 
ogy to describe deliberate indifference 
to the safety of prisoners. If prison offi- 
cials place a prisoner in a cell with a 
cobra in it. but don’t know the cobra is 
there, they are not guilty of deliberate 
indifference. But if they know there is a 
cobra in the cell, or at least a high prob- 
ability that a cobra is there, do nothing 
about it and still place the prisoner in 
the cell, then they are guilty of deliber- 
ate indifference. The court in this case 
applied Billman to state “...it is arguable 
that not only did the defendants place 
Mr. Thomas in a cell knowing there was 
a cobra there, but it was the defendants 
who placed the cobra in the cell.” Thus, 
Thomas had stated an eighth amend- 
ment claim. 

While Thomas did not raise a re- 
taliation claim in his complaint the court 
held that the allegations he made stated 
a claim for retaliation Namely, that he 
was threatened and exposed to harm for 
exercising his first amendment rights by 
testify ing against the drug smuggling 
prison guard. The court afforded Tho- 
mas an opportunity to amend his 
complaint to assert a retaliation claim. 

When the Prison Litigation Reform 
Act (PLRA) was enacted on April 26. 
1996. it created 42 U.S.C. § 1997e(e) 
which states: “No federal civil action 
may be brought by a prisoner confined 
in a jail, prison or other correctional fa- 
cility for mental or emotional injury 
suffered while in custody without a prior 


showing of physical injury.” Thomas 
filed this suit on April 23, 1996. The 
defendants argued that the suit should be 
dismissed under § 1997e(e) because Tho- 
mas did not claim he had suffered any 
physical injury'. 

The court applied Landgraf v. USI 
Film Products, 511 U S. 244, 114 S.Ct. 
1483 (1994) to determine that 42 U.S.C. 
§ 1997e(e) could not be applied retroac- 
tively. The court noted that “prior to the 
PLRA, mental and emotional stress 
caused by a constitutional violation was 
compensable under § 1983.” 

“At the time Mr. Thomas filed his 
complaint, he was entitled to seek com- 
pensatory damages even though he had 

suffered no physical injury at the 

time the defendants threatened and ha- 
rassed Mr. Thomas in retaliation for his 
role in officer McClendor’s arrest, they 
could be held liable for monetary dam- 
ages for purely psychological harm 
caused by their conduct. The subject pro- 
vision does more than alter the 
procedural requirements surrounding a 
plaintiff or defendant’s existing rights or 
obligations . . .. Application of § 1 997e(e) 
to pending cases would eliminate claims 
that were legally cognizable when 
brought, and extinguish liability for con- 
duct giving rise to liability at the time it 
occurred. This, the court concludes, at- 
taches new legal consequences to events 
completed before the provision’s enact- 
ment .... Because this result amounts to 
an impermissible retroactive effect, the 
court will not dismiss Mr. Thomas’s com- 
plaint on the basis of § 1997e(e).” See: 
Thomas v. Hill , 963 F. Supp. 753 (ND 
IN 1997). 

PLRA Attorney Fee Cap Not 
Applicable to Pending Cases 

A federal district court in Michigan, 
in two consolidated long running class 
action suits, held that 42 U.S.C. § 
1997e(d)(3) which limits attorney fees in 
civil rights cases to 150% of the amount 
allowed court appointed counsel under 
18 U.S.C. § 3006A. cannot be retroac- 
tively applied to w ork performed after the 
PLRA’s April 26, 1996, enactment in 
cases pending before that date. The court 
cites numerous published and unpub- 
lished cases which have held the PLRA 
attorney fee caps cannot be applied ret- 


roactively to work done before its pas- 
sage. 

The court had previously ruled that 
in this case lead counsel . as entitled to 
$150 an hour and associate counsel to 
$135 an hour. If the PLRA were applied 
the court held the attorneys would be 
entitled to a flat fee of $1 12-50 an hour 
(attorneys litigating this issue should 
note that the court refers to a judicial 
conference determination that counsel in 
some districts are entitled to $75 an hour 
under § 3006A for all time billed, which 
is higher than the $65 an hour for in 
court time and $45 an hour for out ol 
court time otherwise provided for in § 
3006A). " 

“Applying the PLRA rate tc 
plaintiff’s counsel would give them an 
hourly rate that is one fourth less than 
the established prevailing market rates 
The court finds that such a reduction 
disrupts their settled expectations to rea- 
sonable attorneys’ fees. Therefore, the 
PLRA amendments to § 1 997e(d) are im- 
permissibly retroactive as applied to iht 
present actions. 

“For these reasons, the court find: 
that § 1997e(d)(3) has an impermissibk 
retroactive effect and w ill not be appliec 
to services performed by plaintiffs’ coun 
sel after April 26, 1 996 " Readers shoulc 
note that courts considering this issut 
have reached vastly differing conclusion: 
regarding the applicability of the PLRA’: 
fee cap to work performed before anc 
after the PLRA’s enactment. See pas 
issues of PLN for details. See: Hadix \ 
Johnson , 965 F. Supp. 996 (WD M 
1997). ■ 

Arizona DOC 
Contempt Fines Affirmed 

I n the July. 1996. issue of PIS w 
reported Hook v. Arizona. 907 f 
Supp. 1326 (D A Z 1996) w here the corn 
held Arizona DOC officials In contemf 
for refusing to pay the fees for specif 
masters appointed by the court to ovei 
see implementation of court orders i 
four separate prisoner class action suit: 
The Arizona legislature enacted Arizon 
Revised Statute 35-152 which prohibn . 
payment of fees and expenses to specu i 
masters appointed by the federal coun . 
unless the legislature appropriated sue i 
funds. Needless to say. no funds wei : 
appropriated. Arizona prison officia ; 
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Magistrates Lack Jurisdiction 
to Impose Contempt Sanctions 


Contempt Fines (cont.) 

moved to modify the rulings and elimi- 
nate the special master requirements 
based on the state statute. The district 
court denied the motion, held then DOC 
director, Samuel Lewis, in contempt and 
ordered him to pay the special master 
fees and expenses as well as a fine of 
$10,000 a day for future noncompliance 
with the special master provisions. The 
court of appeals for the ninth circuit af- 
firmed the ruling. 

The appeals court held it had juris- 
diction to hear the state’s appeal as an 
interlocutory appeal under 28 U.S.C. § 
1292(a)(1). 

The court held that § 35-152 was 
void under the supremacy clause of the 
U S. constitution. The special masters 
were appointed to monitor compliance 
with the injunctions and decrees in the 
underlying cases because the court lacked 
the resources to do so. The constant 
monitoring was "'required because of the 
defendants’ history of noncompliance 
and continuous attempts to alter the or- 
ders on their own without pursuing a 
motion for modification under Federal 
Rule of Civil Procedure 60(b). 

"In light of this history, the district 
court found that retention of the special 
masters was necessary to vindicate the 
prisoners' constitutional rights. These 
rights, consistent with the supremacy 
clause, preclude the application of sec- 
tion 35-152 to support their modification 
motion is misplaced, and the district 
court did not err in denying that motion." 

The court flatly rejected the defen- 
dants' claim that the eleventh 
amendment prohibits federal courts from 
ordering states to pay special master fees 
and expenses. 

The court affirmed the civil con- 
tempt finding, stating Lewis had failed 
to show he took all steps he could to avoid 
violating the district court’s orders to pay 
the special master fees and expenses. 

The court held the prisoners were 
entitled to reasonable attorney fees on 
appeal. The court did not consider ap- 
plication of the Prison Litigation Reform 
Act to either the attorney fees or special 
master fees, noting the defendants had a 
motion to modify pursuant to the PLRA 
pending in the district court. See: Hook 
v. Arizona Dept, of Corrections, 107 F. 3d 
1397 (9th Cir. 1997). ■ 


T he court of appeals for the ninth 
circuit held that magistrates 
lack jurisdiction to impose criminal con- 
tempt orders, even when the parties have 
consented to proceed before a magistrate. 
James Bingman, a Montana state pris- 
oner, filed suit after not receiving 
adequate dental care. The magistrate 
judge issued a preliminary injunction 
instructing prison officials to promptly 
treat Bingman’s medical needs and to 
submit a proposal that would eliminate 
deficiencies in the prison dental care sys- 
tem. The prison official defendants did 
neither and the magistrate held the de- 
fendants in contempt and ordered them 
to pay $ 1 ,450 to the court clerk for their 
failure to submit a plan to the court and 
to pay Bingman $500 for failing to treat 
him promptly. The court gave the de- 
fendants no opportunity to reduce the 
fines by compliance. 

The court of appeals vacated and 
remanded the lower court ruling. In 
prior cases the ninth circuit has held: 
"Civil contempt is a refusal to do an act 
the court has ordered for the benefit of a 
party; the sentence is remedial. Crimi- 
nal contempt is a completed act of 
disobedience; the sentence is punitive to 
vindicate the authority of the court.’’ 
While the supreme court has also held 
fines are remedial when paid to the com- 
plainant and punitive when paid to the 
court, see: International Union, UMWvr 
Bagwell , 512 U.S. 821, 114 S.Ct. 2552 
(1994) the court held that unconditional 
fines constitute criminal contempt when 
the contemnor has no later opportunity 
to reduce or avoid the fine through com- 
pliance. Applying that standard, the 
court held that contempt in this case was 
criminal in nature. 

The court discussed the power of 
magistrates as opposed to Article III 
judges and agreed with other circuits that 
have held that magistrates lack the au- 
thority and jurisdiction to impose 
contempt sanctions against parties, even 
if the parties have consented to proceed 
before the magistrate. The court held it 
was explicitly clear that only district 
court judges had the authority to impose 
contempt sanctions against parties. A 
magistrate judge faced with contempt 
must certify the facts to the district judge 


for decision. Litigants seeking contempt 
sanctions, or defending against them, 
should be aware of the jurisdictional 
limitations of magistrates since many 
prison cases are often referred to magis- 
trates for preliminary reports and 
recommendations. See: Bingman v. 
Ward , 100 F.3d 653 (9th Cir. 1996). ■ 

Clemency Letter Ban 
Questioned 

T he court of appeals for the sev- 
enth circuit held that an Illinois 
Department of Corrections (DOC) policy 
prohibiting employees from writing di- 
rectly to the Prisoner Review Board 
(PRB) on behalf of prisoners seeking 
clemency may be unconstitutional. Larry 
Shimer filed a petition for clemency and 
asked several prison guards to provide 
the PRB with letters on his behalf. The 
guards said they were willing to write 
the letters for him but that an "unwrit- 
ten prison policy” prohibited DOC 
employees from writing the PRB directly. 
Shjmer filed suit challenging the policy 
and the district court dismissed the suit. 

The appeals court reversed and re- 
manded. As a preliminary matter the 
court held that Shimer had standing to 
litigate the matter on behalf of the prison 
guards whose first amendment rights 
were affected. The court held that 
Shimer. had also shown injury in fact, 
causality and redressibilitv, all of w hich 
are necessary to satisfy the standing re- 
quirements of federal litigation. 

The court held that prison officials 
had failed to show that any legitimate 
penological policy was advanced by the 
letter ban. Prison officials claimed that 
the ban was designed to reduce corrup- 
tion and retaliation against guards. The 
court noted that the defendants had pro- 
duced no evidence whatsoever 
supporting their claims. The case was 
remanded to the district court for further 
fact-finding: See: Shimer- -v, Washing- 
ton, 100 F.3d 506 (7th Cir. 1996). 

The court did not mention that in 
Harris v. Evans , 920 F.2d 864 (11th Cir. 
1991) the eleventh circuit struck down a 
similar ban on favorable parole rec- 
ommendation letters from prison 
employees that was imposed bv the Geor- 
gia DOC. ■ 
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Eleventh Circuit Reinstates Beating Verdict 


T he court of appeals for the elev- 
enth circuit reversed a judgment 
as a matter of law entered against a 
Florida prisoner after ajurv found in his 
favor The court reinstated both the ver- 
dict and a damage award for the prisoner. 
The court also held that the Florida 
DOC's hair grooming rule violates nei- 
ther the First Amendment to the U.S. 
Constitution, nor the now defunct Reli- 
gious Freedom Restoration Act (RFRA). 

In September 1989. Vincent Harris, 
a Florida state prisoner, was forcibly ex- 
tracted from his cell at Martin 
Correctional Institution by several 
guards and restrained while a prisoner 
was forced to cut Harris’s hair. Harris 
claimed the guards kicked and beat him 
while using an assortment of racial slurs 
and otherwise taunting him. A routine 
medical examination, which follows a 
use of force, revealed "no visible inju- 
ries." 

The Florida DOC grooming regu- 
lation requires all male state prisoners 
to have their hair cut short to medium 
length at all times and to be clean 
shaven This rule also authorizes forced 
shaves and hair cuts to prisoners who 
persist in refusing to do so of their own 
volition Such force routinely involves 
stun guns, batons and chemical agents, 
in addition to fists, feet and general brute 
force. 

In April 1990. Harris, a Rastafarian, 
filed a pro se civil rights action in 
federal court against the prison super- 
intendent and six prison guards, alleging 
that the guards used excessive force and 
violated his First Amendment right to 
religious expression. He also asserted a 
claim for verbal abuse. In May 1992 
the district court dismissed the verbal 
abuse claim and granted summary judg- 
ment for the defendants in the First 
Amendment claim. However, the exist- 
ence of factual disputes required a trial 
on the issue of excessive force. 

At the conclusion of a five day trial 
a jury exonerated five of the guards, as 
well as the prison superintendent, but 
found that one of the guards had used 
excessive force with malice, willfulness 
or callous indifference to Harris's con- 
stitutional rights. Although the jury 
declined to assess any compensatory 
damages against the culpable guard, they 


did award Harris $500 in punitive dam- 
ages. Because there was no evidence of 
physical injury' the trial judge entered a 
judgment NOV against Harris. 

The appellate court analyzed 
Harris’s religious freedom claim under 
both the First Amendment and the 
RFRA. noting that the trial court made a 
similar assessment. Acknowledging that 
the RFRA imposed a higher, “compel- 
ling interest.’’ standard on the 
defendants, the court approved the dis- 
trict court’s decision on this claim, citing 
prior circuit precedent founded on the 
lower, “substantial interest.” standard. 


The court reversed the JNOV. cit- 
ing the Eighth Amendment excessive 
force standard enunciated in Hudson v. 
McMillian, 503 U.S. 1 (1992). The court 
noted that it was the type of punishment 
inflicted, rather than some arbitary quan- 
tity of injury inflicted, that is dispositive 
to such claims. The court also restored 
the punitive damage award, noting that 
circuit precedent allowed punitive dam- 
age award in civil rights actions even 
where there is no showing of actual in- 
jury. See: Harris v. Chapman. 97 F.3d 
499 (11th Cir. 1996). ■ 


$5,000 Verdict for Snitch Jacketing Affirmed 


T he court of appeals for the tenth 
circuit affirmed a $5,000 judg- 
ment in favor of a jail prisoner w'ho was 
assaulted after a guard told other prison- 
ers he was a snitch. The court also 
affirmed an award of $93,649.61 in at- 
torney fees and costs to the plaintiff. 
Craig Northington was a prisoner in a 
community placement program run by 
the Denver County jail in Colorado, 
which allowed him to leave the jail to 
work for outside employers. Northington 
bought a truck from a jail deputy, which 
was against jail rules. When questioned 
Northington cooperated with a jail inves- 
tigation which resulted in the deputy 
being fired. Jesse Marin, a jail guard, 
told other prisoners that Northington was 
a snitch, after which Northington was 
assaulted by other prisoners. 

Northington filed suit claiming 
Marin and other guards had violated his 
eighth amendment rights by telling other 
prisoners he was a snitch, resulting in 
the assault. The district court dismissed 
the suit for failing to state a claim. In 
Northington v. Jackson. 973 F.2d 1518 
(10th Cir. 1992) \PLN. March, 1993] the 
court of appeals affirmed in part, reversed 
in part and remanded. 

On remand the district court dis- 
missed all the defendants except Marin. 
After a bench trial the court awarded 
Northington $5,000 in damages. Which 
was affirmed on appeal. 

The court of appeals held that 
Northington had presented sufficient evi- 
dence to show Marin had violated his 
eighth amendment rights. Marin’s cred- 


ibility was a little strained: in the dis- 
trict court he denied telling anyone 
Northington was a snitch. In the appeals 
court: “Marin points to evidence that his 
intent in telling inmates Northington was 
a snitch was to protect those inmates 
from being labeled snitches by associa- 
tion.” 

The court rejected Marin's argument 
that he shouldn’t be held liable because 
other, unnamed, deputies also spread the 
snitch news. Relying on tort law. the 
court held "When all wrongdoers are 
before the court but none can prove non- 
liability, all can be held jointly and 
severally liable because the odds are 
equal that each is liable .... It is not es- 
sential that all persons who concurrently 
caused the harm be joined as defen- 
dants.’’ Most importantly, the defendants 
have the burden of proving their non- 
liability and a burden shifting theory 
need not be pleaded in the initial com- 
plaint by the plaintiff. 

The appeals court affirmed the dis- 
trict court’s award of $93,649.61 in 
attorney fees and costs to Northington, 
The court held that hourly rates of $90 
to $180 were reasonable and properly 
applied. The court also agreed with the 
district court’s "rejection of Marin’s ar- 
gument that the rate charged by attorneys 
defending penal institutions in civil 
rights cases was the appropriate rate." 
There was no discussion of the PLRA’s 
application to attorney fee awards. See: 
Northington v. Marin. 102 F.3d 1564 
( 10th Cir. 1996). ■ 
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Court Allows Silencing of Environmental Whistle-Blower 

by Paul Wright 


I f a business near your home was 
dumping raw sewage into rivers 
and improperly storing toxic materials 
that contaminated your drinking water 
supply, would you want to know about 
it? Would you be grateful if an employee 
reported this to the proper authorities? 
How would you feel if the employee who 
reported these illegal acts was fired, re- 
taliated against and suffered hardship as 
a result of his whistleblowing and when 
he went to court seeking redress was told 
that if he had kept his mouth shut noth- 
ing would have happened to him? 

The employee is Douglas Coupar, a 
federal prisoner, and his employer was 
Federal Prison Industries (FPI), also 
known as UNICOR. The court was the 
federal court of appeals for the ninth cir- 
cuit, which sits just below the U.S. 
supreme court and whose rulings are 
binding on the 60 million people living 
in its territory' (CA, A Z, NV, OR, MT, 
ID. WA, AK, HI and Guam). 

Coupar was in a federal prison in 
El Reno, Oklahoma, working for FPI. He 
complained to the U.S. Labor Depart- 
ment that FPI was improperly storing 
toxic chemicals, which were leaking into 
the ground, and that raw sewage from 
the prison factory was being dumped into 
a nearby river. As a result, Coupar was 
transferred to another federal prison in 
Terminal Island, California, and FPI re- 
fused to place him on an employment 
waiting list because of his enviromental 
complaints against the company. 

Coupar then complained to the La- 
bor Department that his transfer and 
subsequent unemployment were in retali- 
ation for his enviromental complaints 
about UNICOR in Oklahoma. Under 
two federal laws, the Clean Air Act 
(CAA), 42 U.S.C. § 7622 and the Toxic 
Substances Control Act (TSCA), 15 
U.S.C. § 2622, it is illegal to retaliate 
against whistleblowing employees who 
report violations of the two laws to the 
government. Unless, as Coupar learned, 
they are in prison. The Department ad- 
ministratively denied his retaliation 
claim, so Coupar requested a hearing 
before a Department of Labor adminis- 
trative law judge. The FPI was 
represented by the Bureau of Prisons 


(BOP) who refused to attend the hear- 
ing, claiming the judge had no 
jurisdiction to hear the claim. The judge 
recommended a default judgment in 
Coupar ’s favor and, on the merits, con- 
cluded that FPI had indeed retaliated and 
discriminated against Coupar for report- 
ing their illegal actions and this violated 
both the CAA and TSCA. 

At the time Robert Reich was secre- 
tary of labor. While he now professes to 
be a liberal, that wasn’t the case when 
he rejected the judge’s recommendation 
in this case. Reich decided that Coupar 
wasn’t an “employee” within the mean- 
ing of the two laws and he dismissed the 
complaint. Coupar then asked the ninth 
circuit court of appeals to review Reich's 
decision, and they affirmed it. 

Under the whistle blower protection 
provisions of the CAA and the TSCA 
employers are forbidden from retaliating 
or discriminating against employees who 
engage in protected activities relating to 
the enforcement of the Acts. However, 
neither law defines the term “employee.” 
The court’s task was to decide if a pris- 
oner is an employee within the meaning 
of these two laws, a matter which had 
never been addressed by any federal ap- 
peals courts. 

In holding that prisoners are not 
employees for purposes of the CAA and 
TSCA, the court relied on Hale v. Ari- 
zona, 993 F.2d 1387 (9th Cir. 1993)(en 
banc); Nicastro v. Reno , 84 F.3d 1446 
(DC Cir. 1996) and Burleson v. Califor- 
nia , 83 F. 3d 311 (9th Cir. 1996), which 
involved prisoner workers seeking the 
minimum wage under the federal Fair 
Labor Standards Act (FLSA). In those 
cases, the courts held that prisoners were 
not “employees” entitled to the minimum 
wage because their relationship with 
their prison industries masters was “pe- 
nological” and not economic. In this 
case the court held Coupar ’s relationship 
with FPI was penological and not eco- 
nomic. 

The court held that if congress 
wanted to protect everyone from retalia- 
tion it could have said as much in the 
statutes, but didn’t. “For reasons stated 
by Hale , we conclude that the rela- 
tionship that congress intended to 


protect and regulate was the usual en - 
ployer-employee relationship not bast i 
on forced labor ... Indeed, one of tl e 
difficulties of our enforcing tl s 
whistleblower provisions of the Acts i 
Coupar ’s context would be that judici 1 
relief would encompass ordering FPI 3 
reinstate Coupar and ordering the prise i 
authorities to permit him to work ther 
It also might involve undoing Coupar s 
transfer if it were found to be retaliatoi 
The potential for excessive interferen e 
in penological matters is considerable ” 
Which reinforced the court ’s opinion th t 
prisoners aren’t entitled to whistleblow r 
protection. 

The court also rejected Coupar s 
claim that FPI wasn’t entitled to jud ;- 
ment in their favor because they refusi d 
to appear in the administrative procee - 
ings. The court deftly overcame the e 
objections by holding default judgmer s 
are within the Labor Secretary’s disci :- 
tion and Reich did not abuse h s 
discretion in rejecting thejudge’s defai It 
recommendation. That the FPI didi t 
make its argument at the admini strati e 
level was held to be immaterial since t e 
issues were duly considered by thejud ;e 
and by Reich. Lastly, the court refus d 
to reverse Reich’s ruling for lack of et i- 
dence by holding that even though F M 
presented no evidence at the hearing n 
its behalf, since it refused to attend, tl it 
Coupar ’s evidence alone proved his i ;- 
lationship was indistinguishable fre n 
that between the parties in Hale. 

Whenever prisoners raise the issi is 
of fair wages in the context of pris n 
employment we are collectively slapp :d 
down by the thirteenth amendmen ’s 
explicit statement that all prisoners i x 
slaves of the state. This ruling does: t 
mention the thirteenth amendment I it 
its message is clear. Just as the bla k 
field slaves of yore had no business co i- 
plaining to anyone about what th ir 
master did with hisland, tools and p< s- 
sessions. the modern slaves of tod. y. 
prisoner workers, have no business te 1- 
ing anyone what their masters in pris in 
industries are doing with their land, to Is 
and possessions. 

Not once did the court mention t le 
public interest in knowing that to: ic 


Prison Legal Nelc 


October 1997 


18 



chemicals were improperly stored and 
raw sewage dumped into rivers. If 
Coupar hadn't reported it, who would? 
Obviously not FPI and the public doesn’t 
have access to FPI factories. Indeed, the 
irony here is that FPI is run by the same 
government charged with enforcing the 
CAA and TCSA! 

Today 's advocates of modern sla- 
very. the proponents of prison industries, 
gush that the public interest is served by 


making prisoners work for no pay. like 
the slaves of old. Since the same people 
tend to view enviromental laws as a hin- 
drance in the pursuit of profit, there is 
no contradiction with prison employers 
being able to punish “bad slaves” who 
report enviromental hazards. 

Ironically, the rehabilitative message 
emphasized by the court’s message is that 
those with the power are free to ignore 
the laws and prisoners who try to keep 


raw sewage out of rivers and toxic chemi- 
cals out of the drinking w ater supply do 
so at their own peril. A fine message 
indeed. On a legal note, Coupar may 
have fared better had he brought his 
claim under the first amendment's right 
to petition the government for redress of 
grievances without being retaliated 
against. See: Coupar v. US. Department 
of Labor, 105 F.3d 1263 (9th Cir. 
1997). ■ 


California Guards Set Up Prisoners 


A fter a scandal in which guards 
soiled a mentally ill prisoner 
alive, California’s most notorious prison 
is once more the target of an investiga- 
tion into abuse and excessive force. 
Pelican Bay prison guards are accused 
of setting up prisoners convicted of sex 
olfenses against minors for assault. One 
guard faces a five-count felony com- 
plaint, two have been fired, and two 
others have been identified as suspects 
according to an FBI spokesperson in San 
Francisco who said the case is under 
“active investigation.” ? 

The targeting of child molesters and 
other prisoners by guards for assault “has 
been a serious problem at Pelican Bay,” 
said Steve Fama, an attorney with the 
Prison Law' Office in San Rafael. “What 
it essentially is, is the establishing of a 
kangaroo court of justice, where indi- 
vidual [guards] decide who should 
receive extra punishment or, in the most 
extreme cases, who should live or die. 
It’s about as serious a problem as one 
could imagine in prison.” 

Fama said the charges of guard-ar- 
ranged beatings, following so soon on 
the tail of a federal judge’s findings of 
widespread abuse and excessive force at 
Pelican Bay. “points out some fundamen- 
tal problems” with the entire prison 
system’s hiring and training of its staff. 
Pelican Bay officials are keeping quiet 
about the latest problem, only reluctantly 
acknow ledging that it exists. A Depart- 
ment of Corrections spokesman in 
Sacramento claimed that the fact that 
this investigation came to light proves 
how fast the system identifies and pun- 
ishes “rogue” guards. 

Representatives of the prison guards 
union said the case is the result of a 


by Willie Wisely 

flawed internal investigation. They 
claim Pelican Bay prison investigators 
fabricated reports, intentionally misinter- 
preted interviews, and induced false 
statements from prisoners to make the 
case against their own employees. “It’s 
the dirtiest [internal affairs] investigation 
I’ve ever seen,” said Rick Newton, vice 
president of the Pelican Bay guards union 
chapter. 

Ironically, similar allegations of 
false charges are often made by people 
in prison who feel they’ve been singled 
out for retaliation because they’ve filed 
complaints about guards or conditions, 
but lacking a monied and politically pow- 
erful union to defend them, their claims 
are ridiculed by prison staff and usually 
summarily dismissed by the courts. 

There is no doubt that child molest- 
ers, historically marked for assault by 
other prisoners, were getting stabbed, 
slashed, and beaten at Pelican Bay at a 
much higher rate than in any other prison 
in the state. One Pelican Bay correctional 
counselor testified that as many as 10 
child molesters were getting “hit” each 
month between December 1994 and 
March 1995, compared with the regular 
rate of one such assault every two or three 
months. The increase in incidents con- 
tinued through January 1996 according 
to court documents and prison internal 
reports. 

Department of Corrections officials 
began investigating the child molester 
beatings in March 1995. “What it tells 
you is that the department, when it’s al- 
lowed to investigate, will find out the 
facts, and if the facts are there, it will 
take action against the staff.” said spokes- 
man Tip Kindall. “When we’re allowed 
to investigate, when we find wrongdo- 


ing, appropriate personnel action is 
taken.” Unfortunately, such investiga- 
tions seem to begin only after the 
problem becomes public. 

Pelican Bay prison officials attrib- 
uted the child molester assaults to a 
group of guards who secretly rifled 
through prisoners’ files and then passed 
the information on to the most assaultive 
prisoners on the yard. Those prisoners 
apparently shared the guards’ sentiments 
about child molesters. Offering bribes 
of alcohol, money, and other items, the 
guards persuaded the prisoners to do 
their dirty work. 

Charged is six-year veteran guard 
Jose Garcia, 41, accused in one count of 
conspiracy to commit assault and in four 
other counts with furnishing alcohol to 
prisoners as payment for the beatings 
Neither Garcia or his attorney would 
comment on the charges, but denied 
them in interviews with prison investi- 
gators, claiming prisoners probably had 
access to the confidential files because 
of lax security procedures. 

In the conspiracy charge. Garcia is 
alleged to have set up the throat slash- 
ing of one prisoner and the beatings_ of 
three others. He’s accused of furnishing 
copies of information from those pris- 
oners’ files to the actual assailants. 

One of the prisoners allegedly used 
by Garcia to assault child molesters. 
Nicolas Figueroa, 26. serving 25 to life 
for conspiracy to commit murder, testi- 
fied that the guard "brought it to our 
knowledge” that another prisoner on the 
yard “was a child molester " Figueroa 
also testified that Garcia told him and 
his cellmate that "the dude’s got to go." 
and then explained how to kill someone 
by stabbing them in the heart from the 
armpit area. 
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CA Beating (cont.) 


Garcia 'was willing to supply the 
weapon” for the attack, Figueroa testi- 
fied. if you can do it on the yard and 
I'll witness it. then I’ll say it was [the 
molester] that had the weapon and that 
[he] was try ing to stab you and you just 
took it and defended yourself.” 

Another prisoner, Ronald Caudle, 
testified that Garcia gave him “the green 
light" to beat a child molester in one of 
the day rooms. Caudle said he was "pres- 
sured” into going through with the 
assault by other prisoners, and that when 
the time came, his cell door was popped 
open and looking directly at him from 
the control room was Garcia. 

With a jerk of his head, Garcia mo- 
tioned to Caudle to come out of his cell 
and go into the dayroom where the mo- 
lester was seated at a table. Caudle 
testified he slugged the molester in the 
face, knocked him to the concrete floor, 
then kicked him in the stomach. Garcia 
ordered both prisoners down, then shot 
at the molester with a 37-millimeter gas 
gun according to Caudle. Garcia later 
bragged about the shooting. 

Other prisoners testified Garcia gave 
them vodka in a baby oil bottle, Jack 
Daniel's whiskey, and tinfoil wrappers 
with chocolate liqueur candies. 

Garcia is also alleged to have ar- 
ranged assaults through Thomas 
Branscum, 34. a convicted murderer and 
reputed "shot caller” on the yard. Garcia 
befriended Branscum by giving him co- 
logne, deodorant, muscle relaxers, a 
photo of himself and his dogs, and a pair 
of silk underwear Branscum wore to fam- 
ily visits. 

According to State Personnel Board 
records and court documents, Garcia 
claimed only that he gave Branscum a 
few bottles of "pruno” to cultivate him 
as an informant. Garcia was accused of 
giving one prisoner a large sewing needle 
to stab a child molester and of paying 
another $100 for "hits” on selected sex 
offenders. 

Union officials said the charges 
against Garcia are unbelievable because 
they were based on the word of prison- 
ers. Twenty-one prisoners testified 
against Garcia, including both victims 
and their attackers. The union claimed 
the prisoners benefited from their testi- 
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mony. Figueroa, who slashed a 
molester’s throat, had all criminal 
charges in that incident dropped. Other 
prisoners had disciplinary charges dis- 
missed in return for cooperating in the 
investigation and were transferred from 
Pelican Bay to prisons closer to their 
homes. ■ 

California, Texas, Arizona 
Suit Seeking Alien 
Incarceration Money Fails 

I n past issues of PLN we have re 
ported that several states, includ- 
ing Arizona, California, Washington and 
New Jersey, had sued the federal gov- 
ernment seeking reimbursement for the 
expense of incarcerating illegal aliens. 
To date all the suits have fallen flatly on 
their faces, despite having been filed with 
much fanfare and press conferences. 
These rulings illustrates that the suits 
were filed for political theatrics rather 
than any legal merit. Had a regular at- 
torney filed these suits they would have 
probably been sanctioned for filing a 
frivolous suit. 

The court of appeals for the ninth 
circuit affirmed dismissal, for failure to 
state a claim, of suits filed by the states 
of Arizona and California seeking bil- 
lions of dollars from the federal 
government to pay for the incarceration 
of illegal aliens, ostensibly because the 
federal government has failed to enforce 
federal immigration laws. The court 
dryly noted that “no federal mandate re- 
quires California to pursue a penal policy 
resulting in these costs.” 

Faced with spiraling prison costs 
states like California are going to have 
to pay the expense of having the world’s 
largest prison system. Locking up un- 
documented aliens for minor offenses 
rather than simply deporting them is 
going to continue being a cost borne by 
the state taxpayers unless Congress ap- 
propriates funds for this purpose. See: 
State of California v. United States, 104 
F.3d 1086 (9th Cir. 1997). 

The court of appeals for the fifth cir- 
cuit reached similar conclusion when it 
affirmed dismissal of a suit filed by the 
state of Texas also seeking alien incar- 
ceration money. The court duly noted 
that every suit filed by the states on this 
issue have been dismissed. See: State of 
Texas v. United States, 106 F. 3d 661 (5th 
Cir. 1997). ■ 
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Recent US Supreme 
Court Rulings of Interest 

C ivil Rights: The court held th, l 
18U.S.C. § 242 imposes cnm - 
nal liability on government officials wf 3 
violate the constitutional rights of cit - 
zens if the unlawfulness in question s 
apparent in light of preexisting law T1 : 
court adopted a test identical to the qual - 
fied immunity test used to impose civ 1 
liability for money damages on goveri - 
ment officials. The case involves t 
Tennessee state judge convicted undi r 
this statute for sexually assaulting m - 
merous court employees. This rulir \ 
opens the possibility that prison o - 
ficials found liable for violatin \ 
constitutional rights under § 1983 ( r 
in Bivens actions may face crimim 1 
prosecution for the same acts. Not! - 
ing limits § 242 prosecutions to physic 1 
attacks. See: United States v. Lanier, 11 1 
S.Ct. 1219 (1997). 

Court Access: The court strut c 
down a Mississippi law' that conditionc 1 
appeals in parental rights cases to pr - 
payment of record preparation fees, wi i 
no provisions for indigents. The ca e 
involved a mother who lost parent 1 
rights, forever, to her two minor childri n 
and she could not appeal the trial cor t 
ruling as she was unable to afford to pr - 
pay the $2,300 required to have the tri 1 
transcript prepared. The court held t 
was unconstitutional for states to dei y 
indigent litigants the appellate revie v 
afforded paying litigants when "fund - 
mental rights” are at stake. Reade s 
should note that the waiver of fees in civ I 
cases such as this is the exception, n it 
the rule. See: M.L.B. v. S.L.J., 1 17 S.C .. 
555 (1997). 

Habeas Corpus: The court held th it 
the standard of review, articulated I > 
enactment of the Anti Terrorism ai d 
Effective Death Penalty Act (A.EDP/ ). 
for federal habeas corpus petitions do s 
not apply retroactively to petitions fib d 
on or before the AEDPA’s enactment < n 
April 23, 1996. This includes habe s 
petitions pending on the date of ena< :- 
ment. The case contains a detail' d 
analysis of congressional intent in st; .- 
utes which may be retroactive. Thecoi rt 
also mocked the crude, illogical dra l- 
ing of the AEDPA, See: - L.indh \ 
Murphy. 117 S.Ct. 2059 (1997). ■ 
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A Day at the Human Zoo 

by Alice Lynd 


M y husband and I toured the 
Northeast Ohio Correctional 
Center, a new "private prison” that is 
soon to open in Youngstown, Near the 
entrance there is a bulletin board with 
the words, "Yesterday’s Closing Stock 
Price." a reminder that the Corrections 
Corporation of America is in business 
to make a profit. 

Fifteen hundred prisoners will ar- 
rive from Washington, D C. in the next 
few weeks. Eventually there may be 
more than three thousand housed here. 
Some will live here for the rest of their 
lives. 

One of the first places we toured was 
the visiting room. Although this is a 
medium security prison — not maxi- 
mum security — there will be no contact 
visits. On one side of a very large room 
there are about ten tiny stalls with 
phones. Prisoners will be on the other 
side of a thick glass barrier. There will 
be no hugs, no children on the knee as 
in the Taimbull Correctional Institution, 
a close security' state prison where we ; 
visit. 

The woman who was showing us 
around told us the prisoners will be 
dressed in orange, “so you will know 
who the enemy is." If this is the attitude 
of staffbeforc any prisoners arrive, I fear 
a self-fulfilling prophecy: you treat a 
man like an enemy and he will act like 
your enemy. 

We were taken to a pod where "bad” 
prisoners w ill be housed. Along one side 
of a large room are showers' separated 
only by a low' wall from the area where 
other prisoners will be watching TV — 
no privacy. We were told that there may 
be female guards who would be able to 
see the male prisoners as they shower. 1 
remembered a conversation with a black 
minister who spoke of the humiliation 
it is for male prisoners to be guarded by 
a woman, much less observed while na- 
ked. 

Later in the tour we were shown the 
segregation unit. I asked what facilities 
there arc for recreation. None. Whatabout 
fresh air .’ None. There are no windows, 
no view of the outdoors. Someone else 
asked. "What if they set a fire?” 

"It doesn't matter if someone is dy- 
ing," came the response. The guards 


signal an alert and do not risk their own 
lives. “If an inmate dies,” we were told, 
“they’ll send another one. There are 
plenty more.” 

As we were leaving the prison, an- 
other woman in the tour group said it 
was a shame that Washington, D C. could 
send its human garbage to Youngstown. 
My husband looked at her and said, “Yes, 
it is a shame that this is what Young- 


stown has come to. It certainly is a 
shame.” ■ 

[Editor's Note: Mrs. Lynd is a re- 
tired attorney and publishes a newsletter. 
“Impact" which addresses labor issues, 
including prison tabor issues. This ar- 
ticle, submitted to PLN as a letter, was 
edited for length. \ 


CCA Prison Off to a Rocky Start 


In its first five weeks of operation, 
the CCA-owned and operated Northeast 
Ohio Correctional Center (NOCC) in 
Youngstown was locked down three 
times. According to warden Willis 
Gibson, the first lockdown occurred on 
May 30 after 50 Washington D.C. pris- 
oners, apparently unhappy about their 
transfer, had to be forced into their cells 
by guards using tear gas. 

The prison was again locked down 
on June 16 after a guard was stabbed with 
an ice pick-style weapon while attempt- 
ing to break up a fight in the gymnasium, 
Gibson said. 

The last of the three lockdowns oc- 
curred June 20 after guards found a 
prisoner bleeding near his cell from three 
puncture wounds. The prisoner told 
guards he had fallen out of bed. 

According to Youngstown police, 
CCA prison officials repeatedly ob- 
structed police efforts to investigate the 
June 20 stabbing. A police report on the 
incident said that CCA prison officials 
hung up on the police twice and ques- 
tioned the department’s authority to 
probe crimes inside the prison operated 
by Nashville-based CCA. 

Warden Gibson said he was unsure 
about the details. “Someone might have 
said that, but that’s not correct,” Gibson 
said. "They should not have said that.” 

Police say a female prison worker 
called 9 1 1 to report the stabbing. But 
when questioned later by police she de- 
nied making the call. After the 9 1 1 call, 
a police officer called back to the prison 
and talked to a prison captain The cap- 
tain told police he could not give any 
information to an outside agency because 


the prison has its own investigator, the 
report said. 

When asked how' the corporate 
prison investigator could prosecute of- 
fenders, the captain replied: "They are 
already in jail. We don’t have to." ac- 
cording to the police report. The captain 
then told the police officer to call during 
the day and hung up. 

Youngstown police then went to 
speak directly with the prisoner who had 
been transported to St. Elizabeth's hos- 
pital in Youngstown after the slabbing 
The police report said that two CCA 
guards accompanying the prisoner re- 
fused to cooperate with the police 
investigation. St. Elizabeth officials told 
police “a large number of inmates” from 
the private prison had been treated there 
for various injuries since the prison 
opened five weeks before 

CCA corporate spin doctor Susan 
Hart told reporters that NOCC staff has 
experienced high turnover in the wake 
of the trouble, but that 's to be expected 
in a new prison. 

“Once a person is trained and once 
the inmates arrive, [some guards] real- 
ize they don’t want to do what they were 
trained to do,” Hart said 

Gibson added that the prison staff 
is developing into a core of dedicated 
individuals. That includes one guard 
indicted by a Trumbull County grand 
jury in March in connection with the 
theft of clothing from a department store. 

The guard. Matthew M. Sullivan, 
was recently promoted to sergeant and 
is doing a good job. Gibson said. 

Source: Youngstown l indicator 
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Prison Uprisings Sweep Columbia 


A large number of prison upris- 
ngs and breakouts occurred 
throughout Colombia in the first quar- 
ter of 1997. On January 5, eighteen 
prisoners escaped from the prison in 
Arauca. On January 12, rebels from 
the Revolutionary Armed Forces of 
Columbia broke 39 prisoners out of 
the Caloto prison in southwestern 
Columbia. The same day in Soacha, 
near Bogota. 19 prisoners escaped, 
and the next day six prisoners es- 
caped from Roldanillo prison in the 
southwest. On January 27, 400 prison- 
ers began a hunger strike at Picalena 
prison in central Columbia. 

On February 18, in the southern city 
of Florencia. 11 accused rebels es- 
caped from prison. On February 26, 
a truck transporting 38 prisoners in 
Medellin was attacked and the pris- 
oners freed. On February 26, Valledupar 
prisoners burned the prison’s admin- 
istrative offices, the storage room and 
the files. 

On March 25. 2,800 prisoners in 
Bogota’s maximum security Modelo 
Prison seized control of two cellblocks 
and negotiated an agreement on their 
demands. 

On April 3, 1997, a group of pris- 
oners seized control of the La Judicial 
prison in Valledupar in northern Co- 
lumbia. Four guards were killed and 
three were injured in the initial clashes; 


prisoners seized 16 or 17 hostages, most 
of them guards. The prisoners were 
heavily armed with rifles, revolvers and 
grenades taken from the guards. 

The leaders of the uprising were re- 
portedly demanding the release of 10 
prisoners, improvement in living condi- 
tions at the prison and the possibility of 
asylum in Cuba. One of the prisoner 
leaders, however, told a radio station that 
the prisoners were not demanding their 
release or asylum in Cuba, and denied 
that they were demanding two helicop- 
ters and other escape gear. He said they 
were only seeking to improve prison con- 
ditions. 

All 1,200 prisoners at the Modelo 
Prison in Bucaramanga (northeastern 
Columbia) began a hunger strike on 
April 7 to protest bad food, unhealthy 
conditions, overcrowding, the system 
of “faceless justice” and the milita- 
rization of the prison. The prisoners 
held protest signs up on the rooftops 
of the facility, which was built to house 
600. 

On April 9, after authorities say they . 
discovered an escape tunnel leading 
from the Bucaramanga prison, pris- 
oners threw rocks at guards, and 
shots were heard from inside the 
prison. One prisoner was wounded 
and at least one killed. 

Authorities say they regained con- 
trol of all but one “patio” [section] of the 


prison. The prisoners were reportec v 
getting support from snipers sho< t- 
ing from the rooftops of near y 
buildings. Some of the prisone ■$ 
were said to be chanting slogans if 
the National Liberation Army and Pof i- 
lar Liberation Army rebel groups. It v is 
the third protest at the Bucaraman ;a 
prison in the first four montns of 199 ' 

The 60 prisoners at El Buen Pasi )r 
women’s prison in the northern coas al 
city of Barranquilla seized 14 hostaj. :s 
on April 9 to protest the politically rr > 
tivated dismissal of prison direct >r 
Angela Maria Arevalo Restrepo. T ic 
women prisoners praised Arevalo’s - f- 
forts to solve problems of food, medi< al 
service and living conditions in t le 
prison. 

The mayor of Barranquilla insist :d 
that Arevalo “resigned for personal r< a- 
sons.” A peaceful end to the action w is 
negotiated, and all the hostages — i- 
cluding Arevalo — were fre d 
unharmed. ■ 

[. Excerpted from the Colomt '.a 
Bulletin, Vol. 2, No. 1, Spring ]9i 7. 
Subscriptions (4 issues) a> 
US$12.50 for student/low incon e, 
US$25 for individuals and non-pn f- 
its, US$50 for institutions. Send y: 
Colombia Bulletin ; c/o CSN; P.O. b u 
1505; Madison, Wl 53701 . / 


P unch and J unsts-The Straight Doge 

Why do so many prisoners and their lawyers read Punch and Jurists' ? Because Punch and Jurists gives the straight dope < n 
the state of Federal criminal law. Each week Punch and Jurists summarizes and analyzes the important, trend-setting Federal cases a d 
lets you know which arguments are winners and which are losers - and why, in plain, understandable English. And thanks to our extensi e 
case law data base, Punch and Jurists places each decision in context so you can use it and win. 

But that's not all! If you have access to a computer, you can subscribe to our Internet Package for approximately $3.00 per week a d 
have instant access to our huge data base and library of criminal law research materials. Included are links to the full-text decisions, Survs rs 
of cases on varied topics as sentencing, prosecutorial misconduct, search and seizure, the drug laws and the gun laws. You can k is 
goodbye time-consuming trips to the library and copying costs. Everything you need will, literally, be at your fingertips at our Internet s :e 

at; http://www.fedcrimlaw.com 

Punch and Jurists is all you'll ever need for victory*. But don't take our word for it, see for yourself! Send us a check for $3.00 o 
cover shipping and handling costs, and well mail you a free copy. Prisoners can send stamps, cash or money orders. 

*"Through reading Punch and Jurists I cut 11 years off my sentence and now I'm free" Raphael Garay, Bronx, NY 


Punch and Jurists, Ltd. P.O. Box 246 • Peter Cooper Station New York, NY 10276-0216 

Tel: (212) 765-9695 E-Mail:punchjur@emedia.net Fax: (212) 765-64i6 
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Reader Mail 

Free to Wardens — But Not Convicts? 


In response to a recent issue [April 
’97] of Prison Legal News, [you] appar- 
ently told your readers that free copies 
of the Federal Judicial Center publica- 
tion "Resource Guide for Managing 
Prisoner Civil Rights Litigation” 
were available at no charge by writ- 
ing to our office. That information 
is not correct. 

When the Center first published the 
"Resource Guide” last year, we sent two 
copies to wardens in all federal and state 
adult long-term correctional facilities .... 
In all, we mailed over 2,000 copies of 
this publication at no charge to state 
and federal correctional facilities 
initially, and in response to subse- 
quent requests from wardens and 
other prison officials we have sent 
hundreds of additional copies, also at 
no charge. Moreover, this publication 
is also available on the Internet at 
www.Qc.gov and may be downloaded 
and freely photocopied. 

We have been flooded with over 400 
letters from prisoners responding to the 
article in Prison Legal News. Although 
we usually respond to individual letters 
by advising inmates to refer to their 
prison libraries, we do not have the re- 
sources to respond to 400 letters. We 
ask that you print a correction in your 
next issue of Prison Legal News and in- 
form your readers that they can find the 
"Resource Guide” in their prison library, 


but they will not receive individual cop- 
ies by writing to the Federal Judicial 
Center. Replacement copies are avail- 
able at no cost from the Center’s 
Information Services Office at the ad- 
dress above (Thurgood Marshall Federal 
Judiciary Building; One Columbus 
Circle, NE; Washington, DC 20002- 
8003) when requested by the warden or 
superintendent. 

— Roger Karr 
Information Services, FJC 

[Editor 's Note ; So is the "Resource 
Guide” free? Or not? Apparently the 
answer depends on whether you are a 
"prison official'' or an “ official pris- 
oner. ” Some of our readers are wardens; 
most are prisoners who, by the way, can i 
surf the net from their cells. 

We contacted the Federal Judicial 
Center and asked if persons who are not 
wardens and who want a copy of the “Re- 
i source Guide ” may purchase one, and if 
so, for how much. As we go to press we 
await their reply. 

As far as prisoners being able find 
the Resource Guide "in their prison law 
library . . . tell that to the 23, 000 prison- 
ers in Arizona whose prison law library 
doorswere nailed shut on August 4, 1997 

— See the cover article in this issue of 
PLN] 


Same Sex Harassment of 
Prisoner Workers Okayed 

T he court of appeals for the ninth 
circuit held that male prisoners 
have no clearly established right to be 
free from sexual harassment by male 
work supervisors. Flerman Blueford. a 
California state prisoner, filed suit claim- 
ing his eighth amendment rights were 
violated when Bishop Moses, Blueford's 
supervisor at the Calipatria Prison In- 
dustry Authority (PI A) laundry "would 
make strong sexual suggestions accom- 
panied by demonstrative actions; would 
grab inmates and pull their hands to- 
wards his genitals; would grab his own 
genitals and refer to oral sex; would pull 
his pants up tightly and 'demand' anal 
sex; and would feign martial arts strikes 
towards various parts of an inmate’s 
body, including the groin area ” The dis- 
trict court held the defendants were 
entitled to qualified immunity from suit 
because prisoners have no well estab- 
lished right to be free from sexual 
harassment. 

The appeals court affirmed. Quali- 
fied immunity is a judicially created 
doctrine which prevents an award of 
money damages against government of- 
ficials who violate the constitutional 
rights of citizens unless the right violated 
was "well established” under the law in 
effect at the time the violation occurred. 
In this case the court framed Blueford’s 
claim as his right, “as a male prisoner, 
not to be subject to a male prison offi- 
cials immature sexually based diatribes 
or to be the recipient of the prison offi- 
cials feigned combative strikes. He 
suffered no physical contact and his at- 


How to Write PLN 

Address the following to PLNs edi- 
tors (addresses listed on page 2): 
Letters to the editor, article submis- 
sions, newspaper clippings and general 
info 

Address the following to PLNs Se- 
attle office Donations, subscription 
orders and renewals, change of ad- 
dress notifications, and questions 
about the status of your subscription. 

Due to the volume of mail we re- 
ceive, PLN cannot acknowledge receipt 
of your letters or subscription orders 
unless you enclose an SASE for our 
reply 


Are You Innocent? 

Would you like to take part in an exciting new 
television series that re-opens cases? 

Send information and your story to: 

Richard A. Steel 
PO Box 36523 

Los Angeles CA 90036-0523 
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courts favored such claims but the case 
Harassment (continued) law j n 1994 when this case arose, did 

not establish such a right. Afterall, 
tempt to stand in the shoes of the inmates what reasonable prison official could 
Moses actually assaulted is without believe that “demanding anal sex 
merit. To put it succinctly, he claims from prisoners and pulling their 
a right under federal law to be free hands towards his genitals could pos- 
of puerile and vulgar same sex trash s ^y violate the law? 
talk " The court held it was far from The court affirmed dismissal of 
clear whether any employee, much Blueford s due process claims involving 
less a prisoner worker, could sustain a disciplinary hearing and funds in his 
a federal claim of same gender sex trust account without elaborating on the 
harassment. The court noted some underlying facts. See: Bluefordv. Prunty, 

108 F.3d 254 (9th Cir. 1997). ■ 


Arizona Prisoner Entitled to Kosher Diet 


T he court of appeals for the ninth 
circuit held that a district court 
erred when it upheld the denial of Ko- 
sher meals to Jewish prisoners in 
Arizona. 

Kenneth Ashelman is one of 70 
Jewish prisoners in the Arizona 
DOC Prison officials in that state 
refuse to provide Jews with Kosher 
diets claiming it is too expensive. 
Ashelman filed suit claiming the de- 
nial of a Kosher diet violated his first 
amendment rights and the now de- 
funct Religious Freedom Restoration 
Act (RFRA). 42 U.S.C. § 2000bb. 

The district court held that Kosher 
meals could not be prepared in prison 
kitchens and the cost of serving fro- 
zen Kosher meals. $5 per meal 
compared to 84e for a regular prison 
meal, meant Ashelman was not en- 
titled to relief. 

The appeals court reversed and re- 
manded. The court did not apply the 
RFRA to this case, concluding Ashelman 
was entitled to relief under the more 
stringent first amendment standard 
of 0 'Lone v. Estate of Shabazz , 482 
U.S. 342. 107 S.Ct. 2400 (1987). 
The court relied on its rulings in 
Wardv. Walsh . 1 F.3d 873 (9th Cir. 
1993) and McEIvea v. Babbitt , 833 
F.2d 196 (9th Cir. 1987) which held 
prisoners have a right to nutritious 
food that satisfies the dietary laws of 
their religion. 

The court held that the record in 
this case showed Ashelman could be 
provided w ith one frozen Kosher meal 
a day. supplemented w ith vegetarian and 


non pork meals. Thus, Ashelman’s di- 
etaiv needs could be readily accomodated 
at little cost. The court noted that the de- 
fendant prison warden in this case had 
proposed a program in 1984 that would 
have satisfied Kosher diet needs of 
Jewish prisoners, but the program 
was never implemented for unknown 
reasons. 

The court noted that the Arizona 
DOC easily accomodates the dietary 
requirements of Muslim, Sihk and 
seventh day adventist prisoners with- 
out difficulty. “This evidence of 
'obvious, easy alternatives’ shows that 
the policy is unreasonable as applied to 
Ashelman. 

"The existence of reasonable al- 
ternatives decisively tips the balance 
in favor of Ashelman’s free exercise 
right. Accordingly, the prison must 
provide a diet sufficient to sustain 
Ashelman in good health without 
violating the laws of Kashruth.” The 
case was remanded to the district 
court to fashion an injunction. 

“Requiring Ashelman to be pro- 
vided a diet sufficient to sustain him 
in good health without violating the 
laws of Kashruth.” 

The court also reversed a district 
court order enjoining prison officials 
from requiring Ashelman to w ork on the 
Jewish sabbath because there was no evi- 
dence that Ashelman had ever been 
required to actually work on the sabbath. 
See: Ashelman v, Wawrzaszek , 111 F.3d 
674 (9th Cir. 1997). | 


LSC Ban on Funding Prisoi 
Litigation Enjoined 

I n the July, 1996, issue of Pl.S w : 
reported passage of the 1996 fee • 
eral budget. In addition to severe budgi 
cuts for the Legal Services Corporatio i 
(LSC), a private non profit corporatio i 
that distributes government funds to ii • 
dependent legal programs around th : 
country, Congress also imposed sevei : 
limitations on how the remaining func : 
could be used. Among the restrictioi > 
were that no organization receiving LS 
funds could represent state, federal c : 
county prisoners (1996 Budget Act, ; 
504(a)(l 3)); initiate or participate in i 
class action suit (§ 504(a)(5)). Other r< - 
strictions included the right wing wis l 
list of: no challenges to abortion law ; 
no lobbying for welfare legislation; n< t 
representing immigrant aliens and muc l 
more. 

The Legal Aid Society of Hawa i 
filed suit challenging the restrictions ; s 
violating their right to free speech ai 1 
association. The district court held th< y 
had shown a likelihood of success on tl e 
merits and issued a preliminary liijun - 
tion enjoining many of the LSC fui i 
restrictions. 

Of interest to PLN readers.'the cot: t 
enjoined the LSC from enforcing its r - 
strictions on "Participating in ai s 
litigation on behalf of a person incarce - 
ated in a federal, state or local prisoi 
1996 Budget Act § 504(a)( 16).” B t 
only to the extent that they relate o 
the use of non-LSC funds. In oth r 
words, the LSC can limit how i s 
funds are used but cannot conduit n 
receipt of LSC funds on how leg il 
agencies use other, non LSC func ; 
Thus, groups can use non LSC fun s 
for prisoner litigation without fear if 
losing LSC funding for areas not | 
fected by the restrictions. Aft r 
Congress passed the LSC funding i 
strictions many legal groups across t e 
U.S. split into different agencies, wi h 
some relying on LSC funds, with the ; t- 
tendant restrictions, and others not usi g 
any LSC funds in order to continue re >- 
resenting prisoners, immigrants a d 
other poor people. See: Legal A id Sot i- 
etv of .Hawaii v. Legal Services 
Corporation . 961 F. Supp. 1402 (D 11 
1997). ■ 


Prison Legal Ne^ 


October 1997 


24 


Sexual Abuse by Guard Nets New York Jail Prisoner $750,000 


A federal district court in New 
York found sufficient evidence 
to support a finding that a guard sexu- 
ally abused a county prisoner; that such 
acts violated due process; that the guard 
was not entitled to qualified immunity; 
that state law claims required service of 
notice of claim on the county; and that 
compensatory damages of $250,000 and 
punitive damages of $500,000 were ap- 
propriate. 

In August, 1989, Maurice Mathie 
was arrested in Suffolk County, and 
charged with murder. While in the 
county jail, Mathie, an admitted 
homosexual, requested protective con- 
finement. All such requests are 
processed through Sgt. Roy Fries, the 
head of Internal Security for the jail. 

Fries, a twenty-year veteran of the 
sheriffs office and an admitted bisexual 
with a history of “improper conduct” 
with prisoners, quickly became infatu- 
ated with Mathie. Apparently, it was a 
case of love at first sight. 

Over a period of two months, 
Mathie met with Fries in the security 
office for extended periods of time. The 
court found credible evidence that Fries 
performed or attempted to perform sex 
acts on Mathie at least twenty times, 
culminating with an incident where 
Fries handcuffed Mathie to a pipe and 
anally raped him. At the conclusion of 
the assault Fries told Mathie he “loved” 
him, but to keep his mouth shut. 

As a result of Fries’ deranged be- 
havior. Mathie filed suit under 42 U. S. C. 
section 1983 alleging "unlawful and 
unconstitutional sexual harassment and 
assault.” Mathie’s complaint was later 
amended to include pendant state law 
claims for assault and battery, and in- 
tentional inflicting of emotional distress. 
A bench trial was conducted. 

In a thorough and extensive find- 
ing of fact the trial court concluded 
Mathie's testimony was “credible” and 
Fries' explanations tenuous. In a banal 
attempt to bolster a weak defense, the 
government produced self-describedjail 
roughneck. " Gaetano DiSilvestro, who 
returned from Attica to testify that he 
and Mathie concocted a plan, “to get 
Fries.” but that he backed out because 
he found it repugnant to “say that some- 
one fucked me. ...as big as 1 am.” 


DiSilvestro attempted to explain his pres- 
ence as a defense witness by claiming he 
“became a Christian and felt bad that 
[Fries] was being accused.” The court 
found DiSilvestro ’s testimony “incred- 
ible,” while the evidence establishing 
sexual abuse and sodomy was “over- 
whelming.” 

Noting that pretrial detainees are 
actually protected from abuse under the 
due process clause of the Fourteenth 
Amendment, the trial court applied 
Eighth Amendment jurisprudence to the 
findings of fact. The court held that the 
sexual abuse and sodomy of a prisoner 
by a guard satisfied the essential elements 
of a cause of action for cruel and unusual 
punishment. Since this principle has 
long been clearly established, the court 
determined Fries’ defense of qualified 
immunity baseless. 

Addressing the state law claims, the 
court determined that Mathie had estab- 

Rhode Island Probation 
Fee Ruling Reversed 

I n the September, 1996, issue of 
PLN we reported Taylor v. Rhode 
Island , 908 F. Supp. 92 (D RI 1995) 
where a district court struck down as vio- 
lating the ex post facto clause and due 
process a state statute requiring proba- 
tioners to pay a $ 1 5 monthly supervision 
fee, even if they were convicted prior to 
the law’s enactment. The court of ap- 
peals for the first circuit reversed and 
remanded. 

The appeals court held that retroac- 
tive application of the fee statute did not 
violate the ex post facto clause because 
it was a civil, rather than criminal, rem- 
edy. The appeals court relied on United 
Statesv. Halper , 490 U.S. 435, 109 S.Ct. 
1892 (1989) to reach this conclusion. 
The court held that the $15 fee in this 
case was a civil charge that did not con- 
stitute punishment and was related to the 
purpose of supervising the probationers. 

While the appeals court upheld the 
statute as far as the ex post facto claim 
was concerned, it remanded the case for 
further proceedings on the plaintiff’s 
claim that the statute violates their right 
to procedural due process. See: Taylor 
v. State of Rhode Island. 101 F.3d 780 
(1st Cir. 1996). ■ 


lished the elements of each cause of ac- 
tion. However, because Mathie neglected 
to serve notice of claim on the county, 
his pendant claims were dismissed. 

With respect to damages the court 
found that Mathie sustained physical in- 
jury to the anal area and suffered from 
post-traumatic stress disorder attribut- 
able to Fries’ actions. After analyzing 
numerous cases involving analogous cir- 
cumstances. a compensatory damage 
award of $250,000 was ordered. 

After noting that the purpose of the 
punitive damage awards is to punish per- 
petrators and deter others from similar 
future conduct, the court conducted an 
analysis of relevant case law . Consider- 
ing the egregious nature of Fries' 
behavior, and the fact that he was indem- 
nified by the county, the court awarded 
Mathie $500,000 in punitive damages. 
See Mathie v. Fries. 935 F.Supp. 1284 
(ED NY 1996). ■ 
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AL On June 30, 1997, Jerrick Snell, 
already sentenced to 20 years in prison 
for cocaine possession was resentenced 
to life in prison after he told judge 
Lawson Little to perform oral sex on him 
when Little walked past his cell. Little 
ordered Snell gagged and returned to 
court. Lawy er David Hogg was hastily 
appointed to “represent” Snell and later 
said "I never had a chance to talk to Mr. 
Snell. He was brought in gagged” with 
duct tape wrapped around his head and 
mouth several times. Neither the judge 
nor prosecutor would comment. 

AZ: On July 15, 1997, the Arizona 
supreme court struck down as unconsti- 
tutional the Constitutional Defense 
Council, a legislatively created group 
whose main role had been to find ways 
to violate the rights of state prisoners 
despite federal court orders to the con- 
trary. The court unanamously held the 
council violates a state constitutional 
requirement that only the executive 
branch, i.e., the attorney general, can file 
suit on behalf of the state. Not only was 
the Council unlawful, it also illegally 
spent tax money. 

AZ: Maricopa county sherilf Joe 
Arpaio announced he was introducing 
four German shepards, at $8,000 each, 
with small cameras and microphones 
mounted on them in order to patrol 
fences at the jail. Arpaio said the dogs 
were trained to look for contraband, es- 
capes. fighting and assaults on guards. 
Arpaio, who claims to be the toughest, 
if not the brightest, sheriff in America, 
is better known for the reign of brutality 
that prevails at his jail. 

CA: On May 30, 1997, after a six 
month trial a federal jury in Los Ange- 
les convicted twelve alleged members of 
the Mexican Mafia (MM) of various felo- 
nies. including murder, attempted 
murder, extortion, racketeering and drug 
trafficking. Prosecutors claimed that 
since 1975 the prison based MM used 
threats and violence to control parts of 
the Southern California drug trade. The 
government’s case relied primarily on 
former MM member Ernest “Chuco” 
Castro, a government informant. One 
defendant was acquitted. 

FL: In July, 1997, Michael Myers, 
serving an 18 year sentence at the Mar- 
tin Correctional Institution for raping his 


News in Brief 

grandmother, was found strangled to 
death in his cell. Prison officials did not 
notify Martin County sheriff investiga- 
tors for almost 30 hours after it was 
discovered. The death is being treated 
as a homicide. 

GA: On March 6, 1997, a Rockdale 
county coroner’s inquest ruled the death 
of state pnsoner Gary Smothers, 45, was 
caused in part by “lack of medical re- 
view during medical isolation.” 
Smothers died in isolation four days af- 
ter Christmas from pneumonia and a 
lung abscess. DOC officials claim that 
nurses examined Smothers two days be- 
fore he died and found his lungs clear. 
Rockdale county coroner Stephen Boyle, 
who called for the inquest, said “as a 
surgeon who takes care of a lot of people 
with pneumonia,” he found it “incon- 
ceivable” that Smothers’ lungs would 
have been clear two days before he died. 

IA: On July 1, 1997, the state DOC 
began charging prisoners in its custody 
$5 a month in “rent” for being in prison. 
DOC officials estimate it will raise about 
$340,000 a year from the 6,600 prison- 
ers in Iowa prisons. Prisoners who work 
in prison generally earn between $7.50 
and $15 a month in Iowa. 

IL: On July 7, 1997, legislation was 
signed into law making it a felony for 
correctional workers to have sex with 
people in custody, on probation or on 
parole. 

NC: The Bob Barker Company is 
the foremost distributor of prison sup- 
plies and reports that in the past year 
more than 100 counties across the coun- 
try have started clothing jail prisoners 
in black and white striped outfits. The 
striped suits cost $1 more per set, $12 
each, than solid color uniforms. Phased 
out by most counties in the 1 930’s a com- 
pany representative said sheriffs 
switching to striped uniforms “want to 
make a political impact.” Some jails re- 
port released prisoners wanting to buy 
the striped outfits as souvenirs. 

NJ: On July 28, 1997, 200 out of 
1 ,000 prisoners in the Middlesex county 
Jail staged a hungerstrike to protest the 
jail’s limit of one 2 oz. hamburger at 
lunch. No prisoners were quoted in news 
reports. Jail warden Rudolph Johnson 
said “We are not going to be blackmailed 
by these people. There is no legitimate 


reason for them to need more than one 
hamburger for lunch.” On May 23, 
1997, 15 prisoners barricaded their cell 
pods after guards took new sheets and 
towels from their cells and replaced them 
with old linen. 

NY: On June 11, 1997, Onandaga 
county settled a lawsuit with 12 former 
jail prisoners who were suspended for 
hours from their cell bars with wrist and 
ankle shackles by jail guards The county' 
agreed to pay the 10 men and two women 
$3 million. The shackling was ordered 
stopped in 1994 by a state court judge as 
a partial settlement to that suit. 

OH: on June 26, 1997, 30 to 40 
youths at the Training Institute of Cen- 
tral Ohio, a maximum security juvenile 
prison, rebelled, injuring six guards and 
causing property damage. The youths 
were protesting a new prison rule that 
required them to have parental permis- 
sion to attend Islamic church services. 
State police were sent in to subdue the 
youths. 

OH: On June 27, 1997, Southern 
Ohio Correctional Facility guard Brian 
Kelly was charged in state court with 
conspiring to smuggle drugs into the 
Lucasville prison. 

OR: Jail officials in Linn county 
have banned underwear for male pris- 
oners claiming prisoners flushed their 
briefs down the toilet, clogging -sewer 
lines. 

SC: On June 19, 1997. Richard Fos- 
ter was released from the Richland 
County jail after someone faxed a letter 
to the jail, purportedly from Georgia law 
enforcement officials, stating Georgia 
had “no criminal interest” in Foster and 
no detainers lodged against him. In fact, 
Foster was wanted in Georgia on gun and 
assault charges. The fax was sent from 
a Kroger grocery store in Augusta. Geor- 
gia. The jail supervisor who released 
Foster was demoted from captain to ser- 
geant. 

TX: In August, 1997, Victor Igwe. 
a state parole officer, was charged with 
molesting two girls in custody at the 
Children Protective Services Shelter in 
Houston where Igwe worked as a 
parttime counselor. Igwe was arrested 
at work in the TDCJ parole division of- 
fice. He was suspended from work 
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without pay pending a review of the 
charges. 

TX: in July, 1997, Ernesto Lopez 
was returned to Texas DOC custody from 
Mexico after 3 5 years on the run. Lopez 
was convicted of killing a 12 year old 
girl in 1956. In 1962 Lopez escaped 
from prison by sawing through his cell 
bars and climbing a fence. Lopez was 
free longer than any other Texas escapee 
in history. 

TX: On June 24, 1997, Keith James 
escaped from the maximum security 
Stiles Unit in Beaumont by stacking tool 
boxes to climb over a 12 foot razor wire 
perimeter fence. James then stole a 
pickup truck from a nearby oil refinery 
and fled the area. James was serving a 
life sentence for murder. 

TX: San Antonio district attorney 
Lynn Ellison routinely dismisses felony 
charges against defendants arrested for 
bringing prescription drugs across the 
border from Mexico if the defendant 
“donates” up to $2,500 to a drug task 
force. John Bull, a defense lawyer who 
represents people charged with illegal 
prescription drug possession said “It just 
goes to show justice is for sale in South 
Texas.” 

UT: In July, 1997, Utah State Prison f 
guard Donald Malloch was charged with 
possessing heroin and cocaine with in- 
tent to distribute the drugs to prisoners. 
Malloch was arrested in a sting set up 
after a prisoner snitch fingered him as a 
drug smuggler into the prison. 

WA: Okanagan county sheriff Jim 
Weed asked a judge to evict Carol Louie 
from the local jail because she was preg- 
nant and the jail lacked prenatal 
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facilities. Judge David Edwards agreed 
and ordered Louie furloughed from the 
jail when she goes into labor until she is 
released by a hospital. The child was 
ordered sent to state Child Protective 
Services upon birth. Louie was already 
pregnant when sentenced to two years in 
jail in February, 1997, for drunk driv- 
ing. 

WA: On July 31, 1997, Lechaun 
Baker escaped from the King county (Se- 
attle) jail by using the name of an already 
released prisoner to board a bus that took 
him from the jail to a minimum security 
facility that he walked away from. Baker 
was being held without bail on attempted 
murder and robbery charges. The escape 
was discovered by the jail several hours 


after it occurred. The jail then waited 
three hours before notifying police. 

WA: On June 11, 1997, federal 
judge William Dwyer ordered the state 
to transfer Laura Mccollum, the state’s 
only female civilly committed sex of- 
fender; out of the otherwise all male civil 
commitment center in Monroe. Dwyer 
also ordered the state to implement a 
treatment plan for McCollum that does 
not involve group therapy with male sex 
offenders. McCollum claimed' that be- 
ing confined with over 50 mate sex 
offenders, who she claimed' exposed 
themselves, masturbated in front of her 
and touched her, was “unethical, clini- 
cally inappropriate and cruel.” The state 
is appealing. ■ 


New York AA Program Violates Establishment Clause 


T he court of appeals of New York 
(the highest state court) held 
that the establishment clause of the U.S. 
constitution is violated when an atheist 
prisoner was deprived of family visits for 
refusing to participate in a religious ori- 
ented Alcohol and Substance Abuse 
Treatment (ASAT) program. David Grif- 
fin, an atheist New York state prisoner 
was told by prison officials he would not 
be able to participate in the Family Re- 
union Program unless he participated in 
the ASAT. 

Griffin attended ASAT for several 
months and then asked to be excused be- 
cause the ASAT’s religious principles 
conflicted with his atheist beliefs. 
Griffin’s request and administrative 
grievances were all denied. Griffin filed 
an Article 78 petition in the supreme 
court of Ulster county, where it was 
dismissed without a hearing. The 
state appeals court affirmed the dis- 
missal at Griffin v. Coughlin, 626 
NYS.2d 1011, holding that despite 
repeated references to “god” in the 
Alcoholics Anonymous (AA) Twelve 
Steps used by the ASAT, there was 
no religious component to the pro- 
gram. In a split decision the Court 
of Appeals reversed and granted judg- 
ment in Griffin’s favor. 

The court gave an extensive and de- 
tailed discussion to the establishment 
clause of the United States constitu- 
tion which forbids the government 
from favoring or disfavoring any re- 
ligion, this includes compelling 


citizens to attend religious functions. 
The court gave a detailed analysis to 
AA’s “twelve steps” and concluded 
that “doctrinally and as actually prac- 
ticed in the 12 step methodology, 
adherence to the A. A. fellowship en- 
tails engagement in religious activity 
and religious proselytization .... 
These expressions and practices con- 
stitute, as a matter of law. religious 
exercise for establishment clause pur- 
poses....” 

Finding that AA is religious in na- 
ture the court held the state violates the 
establishment clause by exercising coer- 
cive power when it denies benefits, such 
as family visits, to atheist and agnostic 
prisoners who object and refuse to 
participate in the religious activity 
which is an essential part of ASAT 
activity. No secular substance abuse 
treatment is provided or available, 
Citing extensive U.S. supreme court 
precedent, the court noted it fol- 
lows that the Shawangunk 
Correctional Facility may not consti- 
tutionally require petitioner to forfeit 
his benefits ... [eligibility for the 
Family Reunion Program] at the price 
of resisting conformance to a state spon- 
sored religious function." The clear 
message to prison officials from this and 
similar federal cases is that if substance 
abuse treatment is going to be required 
in prison it should be of a secular, non- 
religious type. See: Griffin v. Coughlin , 
88 NY. 2d 674 (1996). ■ 
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Private Transportation Firms Take Prisoners for a Ride 


M any of the hundred- 
thousand-plus prisoners of 
the Federal Bureau of Prisons (BOP) are 
familiar with the BOP’s buses that 
shuttle convicts around the country'. The 
federal government also maintains a 
fleet of a dozen planes designated for 
transporting prisoners, known as 
ConAir, which was brought to the 
public’s attention with the release of the 
1997 action movie of the same name. 
But prisoners in state and county 
lock-ups are subject to local transporta- 
tion services to move from one prison 
to another. And there’s a lot of moving 
going on: In addition to intrastate trans- 
fers and interstate extraditions, a 
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by Alex Friedman 
growing number of corrections depart- 
ments are exiling prisoners to out-of-state 
“rent-a-jail” facilities (most of them pri- 
vately owned or operated) ostensibly to 
relieve overcrowding and save money. 

With a growing demand for prisoner 
transport services, private for-profit com- 
panies have entered the market to fill this 
lucrative niche; many of these companies 
are small-scale operations that are paid 
flat-rate fees and per-mile expenses by 
state and local governments. And because 
the majority of small private transport 
services utilize vans and other passenger 
vehicles, they are exempt from most fed- 
eral regulations regarding the operation 
of commercial over-the-road vehicles (ex- 
cept for a requirement to carry liability 
insurance). Private prisoner transporta- 
tion serv ices that use vans or cars are not 
required to have commercial drivers’ li- 
censes, to provide regular vehicle 
maintenance, or to observe federal regu- 
lations that restrict the number of hours 
that drivers can travel before they must 
stop to rest. 

Ironically, there are more regulatory 
guidelines for shipping cattle or other 
commodities across state lines than for 
extraditing prisoners. This lack of safety 
standards and government oversight of 
the prisoner transport industry' has had 
deadly consequences. 

On April 3, 1997, six prisoners were 
roasted alive when the privately-operated 
van that was transporting them to Florida 
caught fire on 1-40 near Dickson, Ten- 
nessee. Both of the guards in the van 
escaped serious injury'. One of the guards 
burned his hands while attempting to re- 
lease the doomed prisoners, who were 


locked in a wire-mesh cage in the back 
of the van. Tne prisoners were being ex- 
tradited for parole and probation 
violations by the Memphis-based Federal 
Extradition Agency — which despite its 
official-sounding name, is operated by 
former bounty hunter Clyde Gunter. 

A female prisoner who had been 
dropped off at Memphis prior to the con- 
flagration said that the van had been 
making “knocking noises.’’ but the 
guards refused to stop and invesugale the 
problem. According to news reports, the 
van’s drive shaft came loose, bounced off 
the road and punctured the gas tank. The 
vehicle had logged more than 260,000 
miles and the universal joint apparently 
failed due to excessive wear. 

To further compound the tragedy, 
two of the prisoners’ char-broiled bod- 
ies were mis-identified and were sent to 
the wrong families. One family has since 
filed suit. 

Around the same time the April 3 
accident occurred, the Tennessee state 
legislature was considering a bill spon- 
sored by senator Robert Rochelle that 
would exempt private prisoner transport 
guards employed by the Corrections Cor- 
poration of America from state training 
requirements. CCA operates a subsid- 
iary, TransCor America, that transports 
prisoners nationwide with a fleet of more 
than 100 vehicles. In 1996, TransCor 
earned $10.6 million in gross revenue. 

But most privately-operated pris- 
oner transport companies are much 
smaller — some of them literally “mom 
& pop” operations — and have less po- 
litical clout. Further, these operations 
have been plagued by accidents and other 
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Transportation (cont) 

mishaps, including escapes and miscon- 
duct by private employees entrusted to 
perform what has traditionally been a 
government function. 

In September 1993, two CCA guards 
transporting prisoners to the South Cen- 
tral Correctional Center (a CCA prison) 
in Clifton, Tennessee, shackled prisoner 
Ronnie McKnight in excessively tight 
restraints. When he complained, the 
guards mocked and taunted him. 
McKnight was subsequently hospitalized 
and placed on medication for circulatory 
problems [See: Richardson v. McKnight. 
117 S.Ct. 2100, reported in the Septem- 
ber 1997 issue of PLN], 

On October 8, 1994, Arnold H. 
Faulhaber and Joseph Jackson, 
co-founders of Fugitive One Transport 
Company, were arrested and charged 
with raping a female prisoner they were 
transporting from Connecticut to Texas. 
Both men await trial in Monmouth 
County, New Jersey, on sexual assault 
charges. 

The for-profit prisoner transport 
business can present a danger not only 
to the human chattel they carry, but also 
to the operators (or their minimall) paid 
employees) who transport them. In Au- 
gust 1996, Rick Carter and Sue Smith, a 
husband-and-wife team who operated R 
& S Prisoner Transport, were over- 
whelmed by six convicts when they 
stopped at a Texas rest-area. The two 
were held hostage during a getaway at- 
tempt that ended in a wild high-speed 
police chase. 

And on May 23, 1997, less than two 
months after the fatal van fire on 1-40, 
another vehicle operated by Federal Ex 
tradition Agency crashed near Collyer, 
Kansas, injuring five prisoners and kill- 
ing one guard. 

Although private prisoner transport 
companies do not have a monopoly on 
poor safety records or incompetence, as 
the market for prisoner extradition ser- 
vices grows in proportion to the 
burgeoning U.S. prison population, the 
likelihood of more fatal accidents and 
other dangerous incidents will increase 
accordingly. Until effective federal regu- 
lation of the prisoner transport industry 
is put in place, prisoners, corrections de- 
partments, ana local municipalities will 
remain dependent on low-bid transport 
companies who profit at the expense of 
their imprisoned passengers. 


And if states begin to ban the use of 
such companies due to the backlash from 
accidents, escapes and malfeasance, pri- 
vate prisoner transport companies may 
find themselves driving down a dead-end 
street. I 

Escaped Prisoner Rides 
into Sunset 

E ight federal prisoners being 
transported in a van operated by 
Federal Extradition Agency escaped July 
30 near Ordway, Colorado. Two guards 
working for the private transport firm 
were driving nine prisoners across Colo- 
rado when they stopped to drop one 
prisoner off at the Crowley county sher- 
iff ts department. One guard took the 
prisoner inside and the other reportedly 
fell asleep in the van. 

One of the prisoners, David Glick, 
allegedly snatched the keys from the doz- 
ing guard and freed himself. He then 
stole two revolvers and a 12-gauge shot- 
gun, say authorities, woke the guard and 
told him to drive away. 

The other guard was coming out of 
the sheriff’s office when he saw the van 
pull away. He said his partner waved at 
him as the van sped off. 

Seven of the eight escapees were 
caught within hours, not far from the van. 
Glick allegedly comandeered a pickup, 
drove it a short distance and abandoned 
it near a ranch where he forced the 
rancher to give him “his best horse.” The 
rancher told authorities that he last saw 
Glick, clad in chaps and a cowboy hat 
stolen from him, riding into the sunset 
across the open prairie. 

About 60 law enforcement person- 
nel from Pueblo, Fremont, and Crowley 
counties; the Colorado state patrol; and 
the department of corrections searched 
through the night for Glick. He was cap- 
tured just after sunrise by the Pueblo 
county SWAT team driving four wheel 
vehicles and deputies on horseback. Au- 
thorities say Glick tried to elude capture, 
but his horse was tired and he surren- 
dered without a fight. 

"There's going to be some interest- 
ing blowback over this one," said 
Crowley county undersheriff Jeffrey 
Keyes, who along with Crowley County 
and the CO Hwy Patrol later billed Fed- 
eral Extradition Agency $ i 7,000 for the 
manhunt. 

Source: Rocky Mountain News 
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Tensions Rise in Ohio Prisons 


A PLN subscriber wrote to de- 
cribe a “mini riot” which oc- 
curred June 3, 1997, in one of the dorms 
at the North Central Correctional Insti- 
tution in Marion, OH. He reported that 
six prisoners and two guards were in- 
jured. 

The disturbance “was brought on by 
the severe takeback of our property 
rights. As with nothing to lose and act- 
ing up likewise,” the prisoner wrote to 
PLN. “With the parole board giving out 
long and often unjustified continuances, 
what do they expect?” 

On July 9. 1997, prisoners at the 
Orient Correctional Institution (OCI) 
located near Columbus, OH, set fire to 
8-dormitory. Fires were reported in the 
gym, two other dorms (7 and 4E). Sev- 
eral small trash fires were also ignited 
in other locations around the prison. Fire 
departments from three surrounding 
communities responded. The prison was 
locked down. Buses were brought in to 
evacuate 400 of OCI’s 2,100 prisoners 
because smoke and fire damage rendered 
8-dorm uninhabitable. Prison officials 
pegged the damages at $75,000. 

“What instigated the fire,” writes a 
PLN reader at OCI, “was the beginning 
of a punishment program last night 
called Responsible Adjustment Standard 
Bay (RASB). Last night 64 prisoners 
were ordered to report to the punishment 
program, and 34 prisoners refused and 
were placed in the hole.” 

“They either went,” said prison 
spokesperson Robin Knab. “or they went 
to isolation. Whenever you start a new 
program... the inmates are not going to 
be happy.” 

“Prison officials,” another OCI pris- 
oner wrote, “informed the news media 
that prisoners were rebelling against a 
‘treatment’ program, but actually it was 
a punishment program. These prisoners 
had been punished [for dirty U. A.s] and 
spent months in isolation and endured 
other forms of restrictions for their mis- 
conduct. Some of the rule violations they 
were being punished for now [by assign- 
ment to the RASB dorm] dated back as 
far as 1990. Without notice or any sort 
of appeal process, these prisoners were 
ordered to report to the punishment pro- 
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gram and told they would have to en- 
dure [a minimum of) six more months 
of new restrictions.” 

After the fire was set in 8-dorm, 
which housed the RASB program, pris- 
oners report that a chief security officer 
told 8-dorm guards, “Don’t open that 
gate.” Prisoners said they had no way of 
escaping the smoke, so they began kick- 
ing out the metal screens covering 
windows in order to climb out. 

“Recent mass shake-downs and the 
destruction of prisoners' personal prop- 
erty greatly increased the tension and 
hostility,” writes another OCI prisoner 
who sent PLN a copy of The Wire, the 
official joint rag. In it is a column by 
senior guard Major Morris, called 
“Major’s Memos.” 

“Recent shakedowns have produced 
large amounts of contraband,” writes the 
major. “During strip searches, evacua- 
tion of living areas and complete 
searches of living areas, we have taken 
drugs, junk, state property and excessive 
property. The crew on second shift has 
done a good job during these searches in 
confiscating contraband.... Each officer 
on each shift is requested to do at least 
five searches per shift.” 

The major’s words lend credence to 
the claims of numerous OCI prisoners 
that the rise in tensions are the result of 
official administrative policy. Prisoners 
complain of guards stealing their prop- 
erty. Guards call the property contraband 
because, as the major says: “If an inmate 
has more property than fits into his foot- 
locker then the property is to be 
confiscated and a conduct report writ- 
ten.” 

“It’s out of hand here at OCI.” 
writes one prisoner, “and we desperately 
need outside interv ention. Prisoners have 
no voice in these matters and no way to 
effectively resolve these issues in a peace- 
ful manner. Letters to legislators go 
unanswered. Letters to the Correctional 
Institution Inspection Committee were 
completely ignored. The public needs to 
understand that this entire incident has 
been carefully orchestrated by prison of- 
ficials, and they have pushed prisoners 
too far.” 


A similar uprising erupted August 
5, 1997, at the Southeastern Correctional 
Institution (SCI) near Lancaster, OH. 
According to published news accounts, 
about 30 SCI prisoners refused to enter 
a dormitory after two prisoners were 
placed in isolation for planning a dem- 
onstration. 

Ohio prison official Joe Andrews 
said that the two prisoners had planned 
to lead a sit-in to protest overcrowding 
and small meal portions. 

As word of the standoff spread, pris- 
oners in other parts of SCI started small 
fires and broke windows. Prison officials 
claim that order was quickly restored and 
damage was minimal. About 180 SCI 
prisoners were transferred to other pris- 
ons following the disturbance. 

On September 5, 1997, an uprising 
erupted on Ohio’s death row at the 
Mansfield Correctional Institution 
(MANCI) after one unnamed prisoner 
overpowered a guard, got the keys, and 
unlocked the cells of 36 other death row 
prisoners. 

“Something failed,” MANCI war- 
den Ralph Coyle told The Columbus 
Dispatch. “Either policy failed or a hu- 
man failed. Obviously, some changes 
need to be made.” 

MANCI’s death row holds 173 con- 
demned prisoners in five 40-cell pods. 
The disturbance was reportedly confined 
to one pod. Prisoners gained control of 
that pod after the three officers working 
there fled. Five hours later, a tactical unit 
stormed the pod with tear gas and re- 
gained control. 

The disturbance may have been 
linked to death-row prisoner William 
Berry’s desire to abandon appeals and 
become the first Onio prisoner to be ex- 
ecuted since 1963, OH prison director 
Reginald Wilkenson told the Cincinnati 
Enquirer. 

Warden Coyle said that Berry, who 
was beaten during the uprising, is un- 
popular with other death-row prisoners, 
but he refused to say what caused the 
disturbance. B 

Sources: Reader Mail, numerous Ohio 
newspaper accounts. 
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From the Editor 

by Paul Wright 


T he past several months have seen 
a lot of changes at PLN. Our 
sample mailing campaign lias been pro- 
ceeding so that by the end of this year we 
will have mailed out more than 50,000 
sample copies. It is still too early to tell 
what our total response will be. We hope 
at least 1% subscribe. A two percent re- 
sponse is considered excellent by the 
direct mail industry. Our goal is to double 
PLN ' s circulation to at least 5,000 sub- 
scribers. 

As we got underway we discovered 
that this growth requires a new mailing 
list program. PLN has used the same pro- 
gram, designed by Dan in 1991, for the 
past six years. While the program has 
served us well in the past it is now out- 
moded and slowly dying. The good news 
is that one of our volunteers, a profes- 
sional computer programmer, is custom 
designing a new mailing list program for 
PLN, one that is quicker and more effi- 
cient to use. The down side is that due to 
software advances this will require that 
we upgrade our computer equipment in 
order to actually use it. PLN subscribers 
will soon be receiving a fundraiser letter 
from us asking if you can donate a little 
extra to help us upgrade our computer 
equipment. If you can donate a little ex- 
tra please do so and encourage others to 
subscribe. It all helps us lower our costs. 
We would like to thank Ellen Spertus for 
donating the software and Dan Axtell for 
designing the new program. 

The long awaited PLN book, ““The 
Celling of America: An Inside Look at 
the U S. Prison Industry” will soon be 
available exclusively from PLN. ft won't 
be available in bookstores until March, 
so you will have a chance to get a copy 
before anyone else does. If you buy the 
book from PLN, PLN gets the book prof- 
its. This is the perfect holiday gift. Is it a 
good book? You bet it is. Find out what’s 
going on in the American gulag from first 
hand accounts. If this book does well we 
look forward to a sequel. 

A change we are making is raising 
the minimum donation amount for pris- 
oners from $5 to $7.50. Our prisoner 
subscription rate is $15 for year and we 
will pro rate subscriptions for prisoners 
at $1.25 as long as a minimum of $7.50 
was sent. Because we send renewal no- 
tices when subscriptions are within 4 


issues of expiring, this resulted in new 
subscribers getting a renewal notice be- 
fore they got their first issue of PLN, 
which in turn led to complaints and con- 
fusion. With a $7.50 minimum donation 
(for 6 issues) subscribers should get at 
least two issues of PLN before they get a 
renewal notice, and it will save PLN ad- 
ditional postage and staff time. When 
your subscription is within a year of ex- 
piring the expiration date will appear on 
your mailing label. You can save PLN 
time and money if you renew your sub- 
scription at least 6 months in advance of 
your subscription expiring. It also en- 
sures you don’t miss any issues. If you 
can afford it, please consider renewing 
for more than 1 year. We offer a free copy 
of Allan Parmelee’s booklet “How Good 
Was Your Lawyer?” to anyone who sub- 
scribes or renews for two years ($30 for 
prisoners, $40 for non prisoners). 

Everyone at PLN would like to ex- 
press our sadness over the recent death 
of Michael Misrok, a longtime PLN vol- 
unteer and supporter. Michael originally 
became active in prison issues by join- 
ing the Committee to End the Marion 
Lockdown (CEML) in Chicago. A tal- 
ented video producer he made several 
CEML videos on the lockdown at Marion 
and control unit prisons. Shortly after 
PLN started in 1990 Michael moved to 
Seattle and became a regular volunteer. 
Despite poor health Michael was always 
dependable and enthusiastic. In addition 
to prison issues Michael was also active 
in AIDS awareness projects right up until 
the end when he lost his own struggle 
with AIDS. Michael is warmly remem- 
bered and will be missed by everyone at 
PLN. 

We would like to welcome Matthew 
Esget as PLN ' s new webmaster. For sev- 
eral years now PLN has had a website. 
As the internet has grown in importance 
as a means of disseminating information 
and reaching more people, so too has the 
need for prisoners to have a voice on the 
internet. By posting selected articles, 
indexes and other information on our 
website we hope to have a bigger impact. 
Matthew has volunteered to be PLN ' s 
webmaster and make it happen. If you 
can, check out PLN ' s website at: http:// 
www.prisonlegalnews.org. 

Lastly, people who follow the news 
may recall that earlier this summer presi- 


dent Clinton floated the idea of having 
the government apologize to blacks for 
slavery. After an outpouring of indigna- 
tion from the punditocracy, Clinton 
swiftly withdrew his suggested apology 
and said he would give some more 
thought to racial reconciliation in the 
U.S., presumably nothing that would 
upset right wingers. 

Despite all the blather that Clinton’s 
idea elicited, the corporate media was 
uniform in its common assumption that 
slavery in the US ended in 1 865 and was 
long dead. In fact, many columnists in 
the corporate media objected to the pro- 
posal on the basis that they have never 
seen U S. slavery in their lifetime and 
thus had nothing to apologize for. Noth- 
ing can be farther from the truth. Slavery 
is alive and well in the U.S. today. It is 
enshrined in the thirteenth amendment 
to the U.S. constitution, which states: 
"Neither slavery nor involuntary servi- 
tude" except as a punishment for crime 
whereof the party shall have been duly 
convicted, shall exist within the United 
States, or any place subject to their ju- 
risdiction.” Judge Posner of the U.S. 
seventh circuit court of appeals recently 
noted “We know from the thirteenth 
amendment that it is permissible for the 
government to subject people to invol- 
untary servitude as punishment for 
crimes; and it would be absurd to think 
that involuntary servitude, the polite 
word for slavery, carried with it an en- 
titlement to a living wage.” 

From its founding to this very day 
slavery has been part and parcel of the 
American political and economic system. 
Rather than talk about apologizing for 
slavery, as if it ended long ago, how about 
ending it once and for all? That a topic 
like this isn’t even on the political agenda 
in the U.S. says a lot about the shallow- 
ness and hypocrisy of American politics. 
With more than a million American pris- 
oners relegated to the status of chattel 
slaves, it is quite untrue that slavery is a 
firing of the past to be apologized for now. 
[See: “Slaves of the State,” by Paul 
Wright, PLN, May, 1994], So if no one’s 
going to apologize for slavery, why not 
do something better: End Prison Slavery! 
The slaves will be happier. 

Enjoy this issue of PLN and please 
encourage others to subscribe. H 
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Notes from the Unrepenitentiary 

by Laura Whitehorn 


P ick up your trumpet, raise your 
voice: it’s time to make noise. 
1998 will see two important efforts to 
win the release of all u.s.-held political 
prisoners and prisoners of war. These 
efforts need the support of all justice lov- 
ing people, all those who stand against 
the ever increasing repression this coun- 
try and its government are producing. 

In March, 1998, “Jericho ’98” will 
bring a national demonstration to the 
gates of the white house. Initiated and 
led by New Afrikan POW’s and activ- 
ists on the street, this mobilization 
demands the release of all left wing po- 
litical prisoners and POW’s held in 
federal and state prisons across the u.s. 
A few months later, the Puerto Rican 
independence movement will rally in 
D C. to mark the 100th anniversary (July 
25, 1998) of U.S. colonial domination 
of Puerto Rico. A focal point of this dem- 
onstration will be the demand to release 
the 15 Puerto Rican POW’s and politi- 
cal prisoners in u.s. custody. 

All around the world, governments 
include discussion of the status of their 
political prisoners in negotiations over 
elections and peace agreements. Only 
the u.s. refuses to admit that it holds any 
political prisoners. Internationally, the 
150+ political prisoners in the U.S. — 
including prisoners from the New 
Afrikan/Black Liberation struggle, Na- 
tive American sovereignty movements, 
Puerto Rican Independence struggle, and 
North American anti-imperialist solidar- 
ity movement and peace activists — are 
recognized as political prisoners. We are 
people who were arrested for actions 
taken in the context of progressive po- 
litical struggles. Our excessively long 
sentences and politicized treatment in 
prison (see, for example, the PLN article 
on Oscar Lopez. July 1997 issue p. 13) 
reflect our actual status as enemies of 
the government. The u.s. refuses to ac- 
knowledge that we are political prisoners 
because to do so would reveal the depth 
of the inequities that characterize this 
society —- and the fact that there are 
thousands of people who have and con- 
tinue to fight to change the system. For 
the u.s. to admit that it holds political 
prisoners would expose the bloated myth 
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of u.s. democracy for the (ruling) 
class-and (white) race based sham that 
it is. 

So it’s well past time to take the is- 
sue to the country’s capital, and to make 
it a very public one. For 27 years, New 
Afrikan and black activists, along with 
other progressive people, insisted that 
Geronimo Ji-Jaga (Pratt) had been the 
target of a COINTELPRO counterin- 
surgency frame up, and that he’d been 
targetted because he was such an impor- 
tant leader in the Black Panther Party. 
27 years later — lo and behold, a frame 
up is exactly what it was. Our “leftist 
paranoia” turned out to be nothing other 
than good, solid analysis. But it took 27- 
years for Geronimo — 27 prison years, 
which are longer than calender years. For 
Sundiata Acoli, Jalil Muntaqim, Herman 
Bell, Leonard Peltier. Null Washington, 
Mark Cook, and too many others, it’s 
already been well over 20. For all the 
political prisoners and POW’s, it’s al- 
ready at the very least 1 3 years. Time to 
force the u.s. to admit it imprisons po- 
litical prisoners. Time to demand release. 

The 1998 Puerto Rico mobilization 
will truly mark 100 years of continuing 
struggle for freedom. In their attempts 
to win independence from u.s. colonial- 
ism, the Puerto Rican nation has had 
several generations of political prison- 
ers. In 1978, Jimmy Carter’s 
administration released five Puerto Rican 
nationalist prisoners who had serv ed 27 
years in prison. In recent years, massive 
demonstrations and a host of other ac- 
tivities have shown how widespread is 
the desire for the release of the 15 
independentista prisoners. This desire 
spans the full spectrum of political, so- 
cial and religious groups in Puerto Rico 
and in Puerto Rican communities across 
the u.s. mainland as well. The prisoners 
are heroines and heroes of their move- 
ment. They’ve already served more than 
17 years. Time for their release. 

The original idea for “Jericho ’98” 
came from New Afrikan POW Jalil 
Muntaqim. If my prison damaged 
memory serves, Jalil was also an intiator 
of the 1979 petition to he U.N. for rec- 
ognition of the struggle for national 
liberation and independence of the New 


Afrikan nation inside the u.s. — a peti- 
tion documenting the u.s. government’s 
violation ofblack people’s human rights. 
Just as the 1979 petition helped to ad- 
vance all human rights and justice 
struggles by exposing the fundamental 
racism of u.s. society, so Jericho ’98 can 
help advance the overall campaign for 
human rights for all prisoners, by bring- 
ing to light the repressive goals of the 
prison system. 

During the months leading up to 
these Washington D.C. demonstrations, 
all kinds of activities will be held in cit- 
ies around the country to educate people 
about the struggle for human rights in 
the u.s. and for independence for Puerto 
Rico. Please contact the addresses below 
for more information: 

Jericho ’98; C/O FMAJC, P.O. Box 650 
New York, NY 10009 e-mail: 
jericho98@usa.net. Phone: (212) 
330-8362 

National Committee to Free Puerto Rican 
POW’s; 1 1 12 N. California, Chicago, 1L 
60622 e-mail: prpowpp@aol.com. 
Phone (773) 278-0885. || 


Notify Us When You Move 

If you have a change of address, 
please notify PLN " s Seattle office imme- 
diately. PLN is mailed third class 
non-profit, which means the post office 
will not forward PLN to your new ad- 
dress. 

Don ’t miss an issue ! Notify PLN as 
soon as you know you are moving. If 
you will be in transit (i.e. “diesel 
therapy”) for an extended length of time, 
ask us to suspend your subscription. As 
soon as you end up at a stable address, 
let us know and we’ll resume your sub- 
scription and extend your expiration date 
so that you don t lose out. 

Sorry, due to the expense involved, 
PLN cannot mail you the back issues you 
missed because of an address change. If 
you wish to order those missing issues, 
specify the month you need and send $5 
per back issue to PLN " s Seattle office. 
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Oklahoma Pulls Out of TX Rent-A-Jail 


T he state of Oklahoma an- 
nounced in July that it would 
pull 500-plus prisoners out of the Lime- 
stone County Detention Center, in part 
because of a conflict over the use of pep- 
per spray on “unruly inmates.” 

Limestone County, Texas, contracts 
with a private firm, Capital Correctional 
Resources, Inc. (CCRI), to operate its 
rent-a-jail. The approximately 540 Okla- 
homa prisoners make up about 
two-thirds of the Limestone facility’s 
population. 

The withdrawal was precipitated by 
a series of complaints by Oklahoma pris- 
oners and family members about the use 
of pepper spray. Oklahoma’s policy al- 
lows the use of pepper spray only in 
emergencies and with the approval of the 
highest-ranking guard on duty. The 
policy at the Limestone rent-a-jail allows 
for the use of pepper spray in “minor 
disturbances” and requires only a 
sergeant’s authorization. 

Oklahoma was paying Limestone 
County about $4 1 per prisoner per day, 
or about $8.5 million annually. News ac- 
counts report that after paying on the debt 


incurred in building the rent-a-jail and 
paying the private operator, Limestone 
County makes a profit of more than 
$800,000 annually. 

The Oklahoma prisoners were slated 
to be transferred out of Limestone in 
groups of 90 - 100 to another for-profit 
prison in Hinton, Oklahoma, that for- 
merly held prisoners from North 
Carolina, said a spokesperson from the 
OK DOC. 

Bob Prince, vice president of CCRI. 
said arrangements were being made for 
prisoners from other states to fill the void 
left by the departing Oklahoma prison- 
ers, but didn’t specify which state. 

The Oklahoma DOC still keeps 
some of its prisoners in other Texas 
rent-a-jails, including a number of 
minimum-custody female prisoners who 
are quite unhappy about being exiled to 
a medium-security vermin-infested 
hellhole, Crystal City Detention Center, 
in Zavala County, TX. operated by the 
Bobby Ross Group. ■ 

Sources: Waco Tribune-Herald. Reader 
Mail 


DOJ to Probe Texas 
Rent-A-Jail 

T he Brazoria County Jail, site of 
the video-taped beatings that 
aired on network television, is but one 
of 38 for-profit jails or prisons in the state 
of Texas. And it’s not the only one with 
problems, just the one with the most 
press. 

A week before Brazoria County 
erupted into the national spotlight, the 
U.S. Justice Department’s civil rights 
division announced that it planned to in- 
vestigate the Dickens County 
Correctional Center (DCCC). 

The facility is operated by the Bobby 
Ross Group, based in Austin. Texas. It 
is one of many small “Rent-a- Jails”, in 
the state, housing primarily out of state 
prisoners about 60 miles east of Lubbock. 

Colorado removed 140 of its pris- 
oners from DCCC in June. The facility 
houses other prisoners from Hawaii and 
Montana, and hopes to fill the cells va- 
cated by Colorado prisoners with fresh, 
profit-producing, warm bodies from Mis- 
souri. 

The DCCC has experienced numer- 
ous problems in the last year. In August, 
1996, 120 Hawaii and Montana prison- 
ers refused to report to their jobs or return 
to their cells. Guards fired warning shots 
in an attempt to quell the disturbance. A 
month later, warden George Fry was 
fired for violating prison policies in deal- 
ing with the protest. 

A February 7 , 1 997, audit by the Mon- 
tana DOC cited the rent-a-jail for 
inadequate medical care, food and coun- 
seling programs. 

In May, 1997, a fight erupted be- 
tween Hawaiian and Montanan 
prisoners, leaving Montana prisoner 
Neal Hage dead. 

Three Montana prisoners have es- 
caped from the DCCC since August, 
1996. One was later recaptured, two re- 
main at large. 

The DOJ didn’t elaborate on what 
the focus of their DCCC investigation 
would be. ■ 

Source: Associate Press 


Training Video’ Reveals Beatings 
in Texas Rent-A-Jail 


T he state of Missouri was swift 
to react to the explosive national 
news coverage resulting from the release 
of a video tape showing Missouri pris- 
oners being kicked and beaten during a 
“shake down” at a Texas Rent-A-Jail. 
The state of Missouri announced that it 
was terminating its $6 million contract 
Capital Correctional Resources, Inc. 
(CCRI), operators of the Brazoria 
County, Texas, prison where the 
video-taped beatings took place. 

CCRI also operates the Limestone 
County, Texas, Rent-A-Jail whose Okla- 
homa prisoners were pulled out by 
Oklahoma state officials concerned about 
CCRI’s “inordinate use of pepper spray” 
and “quality of life” issues at the Lime- 
stone Rent-A-Jail. 

The Brazoria County video tape 
“shocked” a national TV audience who 
saw Missouri prisoners kicked, beaten, 
set-upon by dogs, and targeted by stun 
gun-wielding deputies. The incident was 
video-taped in September of 1996, and 
CCRI was reportedly using the tape as a 


training aid. The video came to light 
only as the result of discovery 7 motions 
filed on behalf of several Missouri pris- 
oners litigating the adverse conditions 
suffered by out-of-state exiles in the 
Brazoria County Rent-A-Jail. 

It is worth noting that Missouri state 
officials could not have been unaware of 
the conditions their exiled prisoners 
faced in Texas. Activists, representatives 
from Missouri-CURE prisoners’ fami- 
lies, attorneys, and prisoners had lodged 
numerous complaints with Missouri state 
officials — to no avail. 

After the “shocking” video tape 
aired on all three major TV network 
news programs, however, it took a scant 
few hours for the Governor of Missouri 
to respond with sound-bites expressing 
his personal shock and outrage. 

“As soon as we saw that video tape." 
said Fougere, “our only recourse was to 
bring them back. We're not going to 
stand for something like that.” ■ 
Source: NY Times, Associated Press, 
Reuters 
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ACLU Challenges Washington DOC Censorship 


I n its 1995 session the Washing- 
on state legislature considered 
HB 1054, which would have censored a 
wide variety of publications sent to pris- 
oners based on their “sexual” or 
“violent” content. HB 1054 was not 
passed but the DOC got the message and 
“reinterpreted” its 1992 mail censorship 
policy, DOC policy 450. 100, and com- 
menced the total censorship of all 
publications deemed to be “sexually ex- 
plicit,” ranging from Playboy and 
Penthouse to local weekly newspapers 
such as The Stranger and Seattle Gay 
News. Many times the claimed basis for 
the censorship was ads, cartoons or writ- 
ten text in the publications. MIM Notes, 
bi weekly newsletter of the Maoist In- 
ternationalist Movement was also 
singled out for total censorship, because 
each issue has a statement saying MIM 
advocates the building of public opin- 
ion for the seizure of power through 
armed struggle. Several Washington 
prisons also refused to deliver publica- 
tions from non profits such as PLN 
because they were mailed at third and 
fourth class mail rates, in others sub- 
scriptions were banned unless a prisoner 
purchased the subscription from his 
prison trust account. 

On August 7, 1997, the ACLU of 
Washington filed suit in U.S. district 
court in Tacoma challenging numerous 
aspects of the DOC’s censorship scheme. 
Three non profit publisher plaintiffs, the 
Humanists of Washington (HOW), the 
National Prison Project (which publishes 
the NPP Journal), and Rollin Wright 
( PLN’s publisher), challenge the DOC’s 
ban on publications mailed via third and 
fourth class mail as it violates their first 
amendment rights. The eight prisoner 
plaintiffs, Billy Blankenship, Keith 
Closson, Mark Cook, William Harris, 
Jerry Hawkins, Michael Peterson, Randy 
Tollefson and PLN editor Paul Wright, 
also challenge the bulk mail ban. All the 
plaintiffs claim that the ban on third and 
fourth class mail with no notice or op- 
portunity to appeal being given to the 
plaintiffs also violates their fourteenth 
amendment right to due process. 

The defendants in the action are 
Joseph Lehman, secretary of corrections; 


Tom Rolfs, former director of the divi- 
sion of prisons; Eldon Vail, assistant 
director and prison superintendents Tana 
Wood (Washington State Penitentiary); 
Kenneth Ducharme (Washington State 
Reformatory); Kay Walter (Airway 
Heights Corrections Center); Robert 
Wright (Clallam Bay Correction Center) 
and Phil Stanley (Washington Correction 
Center), respectively. 

Hawkins, a WSP prisoner whose 
parents bought him a subscription to USA 
Today , claims violation of his right to free 
speech when prison officials censored his 
subscription because it was not bought 
from his prison trust account. Under 
RCW 72.09.480 thirty five percent of all 
funds sent to prisoners are seized by the 
state, which effectively imposes a 35% 
surcharge on most trust fund account 
purchases, including subscriptions. 

Cook and Wright, WSR prisoners, 
are longtime subscribers to MIM Notes 
and claim that the blanket ban violates 
their free speech rights. 

Wright claims that the censorship of 
numerous publications to which he sub- 
scribes on the basis that they are “sexually 
explicit,” but not obscene, violates his 
free speech rights. 

Harris, a WSR prisoner, challenges 
the constitutionality of WAC 137-28- 
260(728), a disciplinary rule under which 
prisoners face punishment and loss of 
good time credits if found to be in pos- 
session of “sexually explicit” material. 
Harris was infracted and punished un- 
der this rule for possessing a catalog, 
delivered to him by prison officials. 

All of the above claims are based on 
the first amendment to the U.S. consti- 
tution. All plaintiff's claim that their due 
process rights are violated by DOC prac- 
tices which require that administrative 
appeals to censorship decisions be made 
to Tom Rolfs, the DOP director who in 
most cases ordered the censorship in 
question in the first place; by refusing to 
allow the prisoner plaintiffs to inspect the 
censored publications in order to draft 
their appeals; and not being provided 
with notice or an opportunity to appeal 
the censorship of bulk mail. 

Wright and Closson challenge the 
DOC censorship of court rulings, settle- 


ments and other law related materials 
sent to and from each other and prison- 
ers at WCC and CBCC. 

Tollefson and Blankenship are PLN 
subscribers at AHCC. After prison offi- 
cials refused to deliver PLN' s sent to 
them via third class mail. PLN' s pub- 
lisher sent them replacement copies via 
first class mail, These issues were then 
stolen by AHCC mailroom employees 
and presented as evidence in another 
court action challenging the bulk mail 
censorship of PLN. Tollefson and 
Blankenship request an order of replevin 
requiring the delivery of their seized is- 
sues of PLN. 

The plaintiff's seek a declaratory 
judgment that the censorship in question 
violates the first and fourteenth amend- 
ments to the U.S. constitution. The 
plaintiffs also seek extensive injunctive 
relief requiring delivery of the censored 
publications and enjoining of the chal- 
lenged rules and practices. The plaintiff's 
are represented by ACLU cooperating 
attorneys Michael Gendler and Joseph 
Bringman. The case is assigned to judge 
Burgess. PLN will report developments 
in the case as they occur. See; Human- 
ists of Washington v. Lehman, Case No. 
C97-5499FDB. ■ 


Alive Today! 
Death Row 
Calling USA 

I f you are on the row in the 
USA and would like to have 
your story broadcast over radio and/ 
or published, call collect and we 
will talk. 1 will record our 
conversalion(s) and mail copies to 
the News Net serv ice in your state, 
Pacifica Radio, and the National 
Radio Project. 

1 am John Wunjo. My number 
is (617) 497-2522. If you want to 
write, send poetry or art. my ad- 
dress is: P.O. Box 382482; 
Cambridge, MA 02238-2482. 
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Texas Parole Case Reversed 


I n the October, 1996. issue of PLN 
we reported the class action suit 
Johnson v. Texas Dept, of Criminal Justice , 
910 F. Supp. 1208 (WD TX 1995) in which 
a federal district court in Texas ordered the 
state parole board to not consider "protest 
letters” unless the letters were disclosed to 
the prisoners and an opportunity to rebut 
was provided. The court also enjoined the 
parole board from considering prisoners’ 
litigation activities when considering them 
for parole. The district court also awarded 
the plaintiffs $959,361.77 in attorney' fees 
and $35,261.86 in costs. 

The court of appeals for the Fifth cir- 
cuit in a unanamous ruling, reversed and 
vacated the ruling and remanded it to the 
district court for further proceedings. The 
court began by giving an overview of the 
Texas parole system, noting that prisoners 
have no constitutionally protected liberty 
interest in release from prison prior to the 
termination of the imposed sentence. 

The parole board’s review of each 
prisoner s parole eligibility consists of a pa- 
role panel reviewing the prisoner’s parole 
file. The contents of the parole file are dic- 
tated by statute and include victim impact 
statements, information from local trial of- 
ficials and victims, prison reports and 
"protest letters" from people who oppose 
the prisoner ’s parole for any reason, real or 
imagined. The contents of the file are con- 
sidered confidential and are not divulged to 
prisoners. 

Protest Letters: The district court 
ruled that prisoners who received protest 
letters were treated differently than those 
who did not, i.e„ they were denied parole 
more often. The board takes no steps to 
verify the accuracy of these letters. The ap- 
peals court held the district court erred in 
finding an equal protection violation with 
regards to the protest letters because the stat- 
ute in question, allowing use of the letters, 
did not classify or distinguish among pris- 
oners. A party seeking relief on equal 
protection grounds "must prove ‘the exist- 
ence of purposeful discrimination’ 
motivating the state action which caused the 
complained of injury.” The court noted that 
the impact of the protest letters was unpre- 
dictable and that negated the argument that 
the legislature or parole board intended the 
use of the protest letters to detrimentally im- 
pact any identifiable segment of the prison 
population. Thus, no equal protection claim 
could be sustained. 

The district court found that with no 
indicia of reliability and without an oppor- 
tunity for the prisoner to review and rebut 
die information in the letters, their use vio- 
lated the prisoners’ right to due process. 


“... Because Texas prisoners have no pro- 
tected liberty' interest in parole, they cannot 
mount a challenge on procedural (or sub- 
stantive) due process grounds.... Johnson’s 
allegations that the Board considers unreli- 
able or even false information in making 
parole determinations, without more, sim- 
ply do not assert a federal constitutional 
violation... Rather, such concerns are mat- 
ters for the responsible state agencies and it 
is to those bodies that grievances concern- 
ing parole procedures should be addressed.” 
The court observed that if they let the lower 
court ruling stand, in the absence of gov- 
ernmental classification, “we would be in 
effect endorsing, under the aegis of ‘equal 
protection,’ the general federal constitu- 
tional right to be free from arbitrary and 
capricious state action which our procedural 
due process precedents eschew.” The court 
instructed the district court to dismiss this 
claim on remand. The court was silent about 
how prisoners were supposed to complain 
to agencies about use of false and unreli- 
able information in “protest letters” they 
would never be allowed to see. 

Writ Writers: The district court found 
that jailhouse lawyers (akawrit writers) of- 
ten suffered adverse parole determinations 
because information about their legal ac- 
tivities appeared in their parole files. The 
lower court found there was a "historical 
bias” against writ writers in the Texas DOC. 
The court held this chilled and restricted 
the prisoners’ right of access to the courts. 
The court ordered the board to adopt a policy 
prohibiting consideration of prisoners’ ex- 
ercise of their right of access to the courts 
and that it should specify that such activity 
is irrelevant to the parole process. The court 
ordered the Board to purge its files of all 
documents pertaining to a prisoner’s litiga- 
tion activity as the prisoner came up for 
review. 

The appeals court reversed this find- 
ing. The court used Lewis v. Casey, 116 S. 
Q. 2174 (1996) [PLN. Aug. 1996] and 
Tighe v Wall , 100 F.3d 41 (5th Cir. 1996) 
to hold that frivolous lawsuits and second- 
ary litigation activity not related to criminal 
convictions or conditions of confinement, 
are not entitled to constitutional protection. 
Thus, "a parole panel’s consideration of such 
unprotected activity in denying a prisoner 
parole does not infringe that prisoner’s 
constutional right of access to the courts.” 

The court faulted the district court for 
assuming that all prisoner litigation was 
constitutionally protected. The court held 
that without iiifonnation on the merit, dis- 
position and subject matter of the lawsuits 
there was no way to determine the extent to 
which the prisoners' constitutional rights. 


as defined by Tighe and Lewis, were impli- 
cated. The court held it was also improper 
to extend findings of DOC bias against writ 
writers to the state parole system which was 
the object of this litigation. [The appeals 
court ignored the fact that the district court 
made ample findings of fact about the pa- 
role systems bias against prisoner litigants, 
especially those who sued the parole board 
or the DOC.] The court held the lower court 
erred because there was no finding the Board 
retaliated against writ writers who engaged 
in constitutionally protected activity by 
witholding parole. This claim was re- 
manded for findings of fact as to whether 
the plaintiffs were, in fact, retaliated against 
for protected litigation. 

Turning to the writ writers’ equal pro- 
tection claim, the court remanded this as 
well. As a factual matter, the coin! held there 
was no evidence showing parole rates for 
litigants as opposed to non litigants. Thus, 
there was no "disparate impact” analysis. 
The court also held it was not irrational for 
tlie board to consider the filing of frivolous 
suits or "concentration on being a ‘jailhouse 
lawyer,’ or the like, as anti-social activity 
which may to some extent interfere with 
and adversely reflect on a prisoner's reha- 
bilitation.” The court held that in cases 
where a prisoner could show lie w as actu- 1 
allydeniedparolebecauseofoonstitutionally , 
protected litigation, the prisoner could file 
suit under standard retaliation theories. 

The court vacated the attorney fee and 
cost awards, holding the prisoners were no 
longer the prevailing parties in this case. 
See: Johnson v. Rodriguez , 110 F.3d 299 
(5th Cir 1997). 

Appearing as amicus on behalf of the 
prisoners were the ACLU of Texas and the 
Texas Association of Criminal Defense 
Lawyers. Appearing on behalf of the parole 
board were the National Rifle Association 
and over a dozen so called “victim’s rights” 
groups. Newspaper accounts quoted Dianne 
Clements, of Justice for All, a Houston vic- 
tims group, saying "Yee-haw, this is a huge 
victory for the rights of victims as opposed 
to the expansion of rights for prisoners.” 
Andy Kahan of the Victim Assistance Cen- 
ter in Houston said the fifth circuit’s ruling 
was “everything we thought all along, that 
there was no due process violations, that 
victims have a right to file protests confi- 
dentially without the fear of inmates 
reviewing them " Despite the faccade of 
“victim’s rights” window dressing, the case 
presents a clear expansion of the arbitrary 
and capricious exercise of state power. It 
sanctions the use of anonymous allegations 
and claims by clearly interested parties with 
no interest or regard as to whether the claims 
are tme or not. ■ 
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PLN Editor Settles Retaliation Suit 


I n the May, 1993, issue of PLN we 
reported that PLN editor Paul 
Wright had won a reversal and remand 
from the ninth circuit court of appeals 
in an unpublished ruling, Wright v. 
Rebiero, a retaliation suit filed against 
Washington state prison officials. On 
May 6, 1997, the case was dismissed as 
part of a settlement between the parties. 

In 1988 officials at the Washington 
State Reformatory (WSR) in Monroe, 
WA, began double celling prisoner while 
prison cellblocks were renovated. This 
double celling violated a consent decree, 
Collins v. Thompson , entered into 8 years 
before which mandated the prison be 
kept at its single cell capacity. Less than 
a year after reaching that goal the DOC 
sought to again double cell WSR pris- 
oners. Wright, former PLN co-editor Ed 
Mead, and a few others were opposed to 
the double celling and got the issue back 
into court where, in early 1989, Judge 
Rothstein of the U.S. district court in 
Seattle, entered an order requiring the 
prison be single celled, in accordance 
with Collins. 

At that point the DOC began a cam- 
paign of intimidation in an effort to get 


WSR prisoners to sell out their court vic- 
tory and be double celled anyway. Their 
tactics included spreading rumors the 
prison would be closed if it wasn’t double 
celled; that the prisoners would all be sent 
to Walla Walla, and others. During dis- 
covery, the various defendants admitted 
these were lies. A meeting of the Lifer's 
Club was scheduled to vote on whether 
or not to agree to be double celled. At 
the meeting on March 20, 1989, the 
capitulators and collaborators duly re- 
peated the DOC line. Wright spoke out 
on behalf of enforcing Judge Rothstein’s 
order on numerous grounds, including 
the fact that prisoners had struggled for 
ten years already to get WSR single celled 
and shouldn't squander those gains and 
condemn future generations of prisoners 
to overcrowded conditions. The matter 
was publicly voted on and prisoners 
unanamously decided to enforce 
Rothstein’s order. 

The next day Wright was placed in 
segregation and accused of trying to over- 
throw the U.S. government. After 
declining an offer from then WSR asso- 
ciate superintendent Lyle Poolman to 
become an informant, Wright was trans- 


Ohio Prison Doctor Liable in Asthma Death 


A federal district court in Ohio 

/Aheld that factual disputes re- 
quired a trial to determine if Ohio DOC 
medical staff were liable in the death of 
a prisoner who died from an asthma at- 
tack. Ernest Davis was an Ohio state 
prisoner with asthma. Assigned to work 
in the prison kitchen, he asked for a dif- 
ferent job because steam in the kitchen 
was adversely affecting his asthma. No 
action was taken on his request. After 
suffering an asthma attack shortly there- 
after, Davis was placed in the prison 
infirmary where he died. 

Davis’s mother filed suit on behalf 
of his estate claiming prison medical staff 
were deliberately indifferent to his seri- 
ous medical needs when they failed to 
monitor his vital signs, provide adequate 
treatment or transfer him to a real hos- 
pital. The defendants moved for 
summary' judgment which the district 
court granted in part and denied in part. 

The court cites numerous cases al- 
lowing estate administrators to file 42 


U.S.C. § 1983 actions on behalf of vic- 
tims killed by state officials. The court 
held that disputed facts, namely expert 
medical testimony for each party claim- 
ing Davis had received adequate medical 
care (defendants) and experts claiming 
he had not (plaintiff), required a trial to 
resolve. 

The court held that if the prison 
medical director, Paul Wehrum, did not 
provide prompt treatment when Davis 
first reported for treatment, then he could 
be found liable for showing deliberate 
indifference to Davis’s serious medical 
needs. The court also held a prison nurse. 
Michelle Stobart. could also be held li- 
able by a jury for failing to check Davis's 
vital signs and documenting any treat- 
ment he received in his medical records. 
Likewise, Stobart should have realized 
that Davis’s condition required his trans- 
fer to a hospital. The claims against 
Stobart and Wehrum were set for trial. 
See: Kelly v. Wehrum , 956 F. Supp. 1369 
(SD OH 1997). ■ 


ferred to the Washington State Peniten- 
tiary, after ten days in segregation, based 
on WSR officials claim he was a “threat 
to prison security.” After unsuccessful 
administrative grievances failed, Wright 
filed suit, pro se, in 1990. The suit was 
dismissed by the district court and re- 
versed by the ninth circuit. 

The appeals court held that Wright 
had presented ample circumstantial evi- 
dence he had been retaliated against by 
Kenneth Ducharme, the WSR warden, 
Jim Evans, then the WSR intelligence 
officer and now the WSP captain, and 
Howard Anderson, a unit supervisor and 
“investigator,” for his speech at the 
Lifer's club. The defendants would even- 
tually claim ten different “reasons” for 
placing Wright in segregation and trans- 
ferring him, changing their story each 
time a “reason” was disproved. 

On remand the case was scheduled 
for trial when the defendants filed a mo- 
tion for summary judgment on qualified 
immunity grounds. The district court de- 
nied the motion and the defendants 
appealed, arguing they couldn’t possi- 
bly have known it was unlawful to 
retaliate against prisoners who sought 
enforcement of court orders. The ninth 
circuit dismissed their appeal, holding 
the disputed factual issues precluded 
resolution of the immunity claim. 

On remand Wright was represented 
by Seattle attorney Michael Gendler. 
Shortly before the trial began on May 5, 
1997, the parties settled the suit. The 
state of Washington agreed to pay Wright 
a global settlement of $9,950.00, which 
included attorney fees; redacted the docu- 
ments used to justify and coverup 
Wright’s retaliatory transfer and agreed 
not to use any of the documents in any 
future administrative or judicial proceed- 
ings. The three defendants, Ducharme, 
Evans and Anderson, denied any wrong- 
doing. The settlement ended seven years 
of litigation and one year of administra- 
tive grievances. The state had initially 
offered Wright $200 to dismiss the suit, 
which he rejected. The settlement is un- 
published but part of the court record as 
an attachment to Michael Gendler ’s af- 
fidavit of May 7, 1997, as the defendants 
did not want the settlement to be part of 
the public record. See: Wright v. 
Ducharme , Case No. C90-396R, WD 
WA at Seattle. H 
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Detention and Corrections 
CaseLaw Catalog 
By Paul Wright 

I f you are a jail or prison litigator 
have you ever wished for a digest 
of all the major and most of the minor 
cases dealing with the subject you’re liti- 
gating? I know I have. Hours spent 
poring over the West’s digests where 
prison cases reside in any one of five or 
six major topic categories will only re- 
inforce this desire. To answer this need 
there is the “Detention and Corrections 
Caselaw Catalog” (DCCC), a 1,500 page 
listing of more than 3,500 court deci- 
sions, edited by Rod Miller and Donald 
Walter. 

Within the fifty chapters the DCCC 
lists all cases in chronological order and 
even notes the prison or jail the case arose 
from. Each case is described in a con- 
cise summary ranging from 10 to 300 or 
so words. The margin of each case de- 
scribes the major holding of each 
decision which makes it quick and easy 
to use. 

Divided into two volumes, the fifty' 
major topic chapters give the researcher 
a good starting point. The general topic 
index allows the researcher to quickly 
zero in on a given topic by indicating 
where in the book it may be found. Start- 
ing with abortion and ending with x-ray, 
the general index is quick and easy to 
use. The DCCC also provides an alpha- 
betical table of cases listing. 

The DCCC covers most aspects of 
jail and prison litigation: court access, 
attorney fees, visiting, immunity, good 
time, female prisoners, mail, medical 
care, etc., and it reports state and fed- 
eral cases. Readers should note that the 
DCCC does not cover civil procedure 
issues such as filing fees, discovery, etc., 
nor does it instruct readers how to actu- 
ally conduct litigation. It is solely a 
reference and research book on the sub- 
stantive law relating to jail and prison 
litigation. As such it is an extremely good 
and invaluable resource for the library 
of the serious jail or prison litigator, 
whether defending or prosecuting such 


cases the book is great. I highly recom- 
mend it. 

The annual edition is available for 
$120 unbound, while the library edition, 
which comes with two binders and tabs, 
costs $150. The “Corrections Caselaw 
Quarterly” acts as a supplement to the 
annual edition, summarizing the cases 
that have appeared in the previous three 
months. Four issues of the quarterly cost 
$60 a year. The publisher asked that I 
mention that they are a non profit group 
and cannot afford to give away any cop- 
ies of the book and that requests for 
freebies won’t be acknowledged. To or- 
der contact: CRS Inc., PO. Box 1180. 
Washington Grove, MD 20880. (301) 
977-9090. 


Criminal Practice Handbook 
By Paul Wright 

B ooks dealing with criminal law 
and its practice are relatively 
common. Many such books are multi- 
volume sets totaling thousands of pages 
and costing hundreds of dollars. The re- 
sult is they tend to be used more as 
references of last resort for those able to 
purchase them. Apparently tired of that 
state of affairs. Boston criminal defense 
lawyer Stephen Hrones and Salinas. 
California delinquency lawyer Catherine 
Czar set out to write a book defense law- 
yers could actually use in the real world. 

The result is the “Criminal Practice 
Handbook,” a concise 680 page power- 
house of information divided into sixteen 
well organized chapters. Designed for 
use by the beginning criminal law 
practioner and attorneys who do rela- 
tively little in the way of criminal defense 
work, the text is invaluable for pro se 
prisoner litigants representing them- 
selves at trial or on appeal as well as the 
criminal defendant awaiting trial who is 
represented by counsel. 

The book is designed to let the de- 
fense attorney know what he's supposed 
to be doing, and conversely, let the cli- 
ent know what is supposed to be done. 
Starting with a chapter on how to con- 
duct client interviews, it moves smoothly 


into bail, arraignment and trial court 
practice; grand jury appearances; exten- 
sive sample pre-trial motions; jury issues; 
opening and closing statements; direct 
examination; the art of cross examina- 
tion; trial tactics; sentencing issues; 
federal sentencing guidelines; direct ap- 
peal; habeas relief; specific problems 
arising from DUI, sexual assault and ju- 
venile cases; case investigation and 
concludes with court appointed represen- 
tation. 

Each chapter is packed with case ci- 
tations and sample motions. Logically 
organized and easy to use, each chapter 
has checklists, and even sample ques- 
tions where relevant, to ensure the 
practioner leaves nothing undone. Not 
only does the book tell the advocate what 
to do, but of great importance for non 
lawyers, the authors explain the impor- 
tance of why it should be done. The book 
is heavy on federal case citations but its 
focus is on general criminal defense ad- 
vocacy rather than focused on a 
particular state. Thus, it is useful for 
anyone practicing law in state or federal 
court. While much of what the authors 
have to say may be old hat to the experi- 
enced criminal trial lawyer, the new 
practioner and pro se litigant will find it 
invaluable. 

Unlike many lawbooks, the authors 
use plain English to make the book ac- 
cessible and easy to understand for 
lawyer and non lawyer alike. You won’t 
need a Latin dictionary to decipher the 
text. 

Prisoners will probably find the 
chapters on direct appeals and post con- 
viction relief the most useful. They focus 
on the tactics and strategy of how to ar- 
gue a successful appeal and includes 
sample appeals, writs of certiorari to the 
U.S. supreme court and more. 

Published in 1995 the book is up- 
dated annually with a supplement. The 
only drawback is the authors do not dis- 
cuss the recent changes made to federal 
habeas corpus statutes by the 
Anti-Terrorism and Effective Death Pen- 
alty Act of 1 996. [See PLN, Aug. 1996], 
Litigants interested in that area of law 
should not rely on this text. 
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The “Criminal Practice Handbook” 
is an excellent addition to the library of 
any criminal law practitioner. A must 
for any law library. Highly recom- 
mended. Cost is $95.00. Order from: 
Michie Company, P.O. Box 7587, 
Charlottesville, VA 22906-7587. 1-800- 
562-1197. 

Civil Disabilities of 
Convictied Felons: A 
State-by-State Survey 

By Jon Marc Taylor 

U nder federal and various state 
laws, conviction of a felony has 
consequences that may continue long 
after the sentence has been served. Con- 
victed felons may lose essential rights 
of citizenship, such as the rights to vote 
and to hold public office, and may be 
restricted in their ability to obtain occu- 
pational or professional licenses. 
Restoration of one or more of these rights 
frequently can be achieved, either auto- 
matically by the passage of time or the 
occurence of an event, such as comple- 
tion of a sentence, or through some 
affirmative executive or judicial act, 
which may be based on evidence of re- 
habilitation. 

Civil Disabilities of Convicted Fel- 
ons, first published by the Office of the 
U.S. Pardon Attorney in 1992, the Oc- 
tober 1996 volume represents its first 
comprehensive update. The survey was 
initially undertaken in evaluating par- 
don applications from federal offenders 
seeking a pardon for the purpose of re- 
storing civil rights and/or removing 
other legal disabilities. Research re- 
vealed that the laws governing the same 
rights and privileges vary greatly from 
state to state. The area of firearms dis- 
abilities presents special problems, 
involving for state felons a complex in- 
terplay of federal and state law. The 
survey is to be updated on a regular ba- 
sis. 

A number of significant disabilities 
that are imposed upon conviction are 
state, rather than federal, restrictions, 
even when it is a federal conviction. 
While the focus of the survey is the loss 


and restoration of political rights and 
firearm privileges, employment-related 
disabilities are also touched upon, as are 
registration requirements for sex offend- 
ers. 

Despite considerable variation 
among states, their laws regarding the 
loss and restoration of rights generally 
reflect five patterns. These patterns range 
from the right to vote, hold office, and 
sit on a jury' being lost only during in- 
carceration, with restoration automatic 
upon release to one or more rights being 
permanently lost. State procedures for 
restoring civil rights are more predomi- 
nantly administrative than judicial. 

States generally impose numerous 
occupational licensing disabilities upon 
convicted felons. There is considerable 
variation among the states as to whether 
loss or denial of a license or permit based 
on a conviction is mandatory or discre- 
tionary. Nearly all states have enacted 
statutes requiring the registration of sex 
offenders. 

The area of firearms disabilities is a 
specialized and complex one. in which 
regulation occurs on both the state and 
federal levels. Restoration of civil rights 
under state law, even through a 
governor’s pardon does not necessarily 
result in restoration of state firearms 
priviliges. The federal firearms disabil- 
ity upon convicted felons raises 
particulary complex issues for state of- 
fenders. These complexities raise a 
question about the ability of the average 
felon to determine his legal rights and 
responsibilities, as well as the 
government’s ability to effectively ensure 
compliance with and enforcement ot the 
law'. 

This report is the most extensive and 
well-organized jurisdiction -by- jurisdic- 
tion analysis ot felons’ civil disabilities 
compiled so far. A copy of the survey can 
be obtained by w riting: Office of the Par- 
don Attorney, US. Department of Justice, 
500 First Street. NW, Fourth Floor, 
Washington, D.C. 20530. 


Restoring Justice 

by Dan Pens 

O ver the years, countless people 
have asked me The Question. 
People who have never been imprisoned 


(and who think my 16 years behind bars 
makes me an expert) are especially prone 
to ask it. 

“You seem to be very well informed 
about criminal justice issues,” The Ques- 
tion usually begins, “how would you 
reform the criminal justice system?” 

It’s a tough question. And I usually 
respond by saying that the U.S. Gulag 
System is beyond “reform”. The notion 
of “reform” concedes that, as Margaret 
Thatcher quipped about capitalism, 
“There Is No Alternative.” But there is 
at least one criminal justice alternative: 
Restorative Justice. j 

Restoring Justice, by Daniel Van 
Ness and Karen Heetderks Strong 
(Anderson Pub., 1997) provides a thor- 
ough conceptual, theoretical, and 
practical overview of restorative justice. 
Other good books have been written on 
the topic, most notably Changing Lenses, 
by Howard Zehr (Herald Press, 1990). 
But Restoring Justice pushes beyond the 
frontiers of restorative justice laid out by 
previous books, both extending and clari- 
fying ihe definition of the topic. 

“In the following chapters,” the au- 
thors write in the book’s forward, “we ’ 
present our arguments for w hy criminal 
justice is in need of a new vision, and 
we propose that this need be met by re- 
storative justice. Further, we explain our I 
understanding of what restorative justice 
means, and explore the fundamental 
underpinnings upon which we canbuild 
restorative justice into policy and prac- 
tice. We end the book with a chapter on 
steps toward bringing the new vision into 
reality.” 

What, might you ask is restorative 
justice? I don’t know if two or three 
28-page issues of PLN entirely devoted 
to the topic could adequately answer that 
question. One of the best answers I can 
offer, then, is: “Read this book.” j 

Restoring Justice is available for 
$24.95 plus $4.00 S&H. prepaid, from: 
Anderson Publishing Co.; P.O. Box 
1576; Cincinnati, OH 45201-1576; 
1-800-582-7295. j 

Anderson Publishing carries scores 
of books on topics of interest to PLN 
readers, including: Briefs of Leading 
Cases in Corrections', Constitutional 
Rights of Prisoners', Crimes of the Crimi- 
nal Justice System, Prison Violence in 
America', and much more. Call or write 
for a list of titles and prices. ■ 
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Texas Mandatory Release Statute Creates Liberty Interest 


T he court of appeals for the fifth 
circuit held that Texas prison- 
ers have a due process liberty interest in 
their good time credits as it affects their 
mandatory parole release date. Nesbitt 
Madison, a Texas state prisoner, was 
infracted for allegedly assaulting his 
cellmate. At the disciplinary hearing 
Madison attempted to introduce his 
medical records to show he had sustained 
no injuries, and a witness statement from 
a guard stating he was told by Madison’s 
cellmate that he had been injured by fall- 
ing from his bed. The hearing officer 
denied the requests, found Madison 
guilty and sentenced him to 30 days of 
commissar}' restriction; 30 days of cell 
restriction and 30 days loss of good time. 

Madison filed suit under 42 U.S.C. 
§ 1983 claiming his right to due process 
was violated at the hearing. The district 
court dismissed the suit as frivolous af- 
ter holding Texas state prisoners have 
no liberty interest in their good time. The 
court of appeals vacated the ruling and 
remanded the case for further proceed- 
ings. 

State prisoners have no federal con- 
stitutional right to good time credits 
while in prison. But states can create a 
federal due process liberty interest when 
they decide to award such credits. See: 
Wolff v. McDonnell, 418 U.S. 539, 94 
S.Ct. 2963 (1974). In Sandin v. Connor, 
115 S.Ct. 2293 (1995) [PLN, Aug. 1995] 
the supreme court drastically changed 
the inquiry federal courts were to con- 
duct in determining whether state laws 
create a due process liberty interest that 
can be enforced in federal court under 
section 1983. 

In this case the appeals court held 
that the commissary and cell restrictions 
created no due process liberty interest. 
’They are penalties which do not repre- 
sent the type of atypical, significant 
deprivation in which a state might cre- 
ate a liberty interest.” This meant 
Madison was not entitled to due process 
before the sanctions were imposed. 

The loss of good time presented an- 
other question. The court analyzed Texas 


Gov. Code. Ann. § 498.003(a) which al- 
lows Texas prisoners to be awarded good 
conduct time credits based on their be- 
havior and § 498.004(a) which allows 
prison officials to forfeit all or part of a 
prisoner’s accrued good time for viola- 
tions of prison rules. While Texas 
prisoners have no constitutional right to 
actually obtain parole, see: Allison v. 
Kyle, 66 F.3d 71 (5th Cir. 1995) and 
Creel v. Keene, 928 F.2d 707 (5th Cir. 
1991), prisoners are entitled to manda- 
tory parole when their calendar time plus 
accrued good time equals the maximum 
term they were sentenced to. See: Texas 
Code Criminal Procedure 42. 18 § 8(c). 

“Texas law parallels the Nebraska 
law interpreted by the court in Wolff in 
two ways. First, both states have stat- 
utes which bestow mandatory sentence 
reductions for good behavior. Second, 
both states have statutes which allow for 
a revocation of good conduct credit for 
misbehavior.” The court noted that not 
all prisoners are eligible for mandatory 
release if they have been convicted of 
certain crimes. 

The court faulted the district court’s 
reliance on Sandin to hold that Madison 
had no liberty interest in his good time 
credits. “Wolff is distinguishable from 
Sandin in one very important facet. In 
Wolff, the court based its analysis on the 
freedom from restraint, while in Sandin 
it grounds its opinion on the type of re- 
straint. It is a matter of kind rather than 
degree. Furthermore, the court in Sandin 
clearly left intact its holding in Wolff, 
namely, that the loss of good time cred- 
its under a state statute that bestowed 
mandatory sentence reductions for good 
behavior must be accompanied by cer- 
tain procedural safeguards in order to 
satisfy 1 due process. In Murphy v. Collins, 
26 F.3d 541, 543 n.5 (5th Cir. 1994), we 
noted in dictum that such punishment 
(loss of good time credit as a result of a 
disciplinary charge) would trigger the 
higher standard of due process enunci- 
ated in Wolff ’ 

Because the record in this case did 
not indicate if Madison was eligible for 


mandatory release the court could not de- 
termine if he was entitled to due process. 
“In the event the lower court finds that 
Madison is not eligible for mandatory 
release under 42. 18 § 8(c), the dismissal 
of Madison’s complaint may be rein- 
stated. In the event the lower court finds 
that Madison is eligible for mandatory 
release, the lower court should call for 
briefing from both the state and Madi- 
son as to (1) whether the statutes 
regarding mandatory release create a lib- 
erty interest requiring a higher level of 
due process; and if so, (2) whether the 
disciplinary hearing in this case satis- 
fied the higher levels of due process 
contemplated by the supreme court in 
Wolff” See: Madison v. Parker, 104F.3d 
765 (5th Cir. 1997). ■ 


— FEDERAL PRISONERS— 
...and their families! 

Are you tired of paying high phone 
bills from your loved ones in prison? 

TCI HAS THE ANSWER 
Try TCI’s 50 or 100 per minute call- 
ing plans for direct and collect calls 
made from prisons. 

(We also offer this service 
to the general public.) 

FOR A FREE BROCHURE 
AND SETUP 

CALL TCI TOLL FREE TODAY! 

1 -888-2-DIAL- A-CON 
(1-888-234-2522) 


— STATE PRISONERS— 

If your facility offers “flat -rate” col- 
lect calls to local phone numbers, 
please write us and give us the rates 
for local collect calls as TCI may be 
able to assist you 

TCI 

111 South moody Avenue 
Tampa, Florida 33609 
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A Matter of Fact 


> The 1987 Federal Sentencing 
Guidelines Manual had 325 pages. In 
1988 there were 225 federal sentencing 
appeals. The 1996 Federal Sentencing 
Guidelines Manual had ballooned to 
1,137 pages. In 1995 there were 8,731 
federal sentencing appeals. 

> There were 4 1 federal prisons 
constructed between 1900 and 1980. 

> States and the federal govern- 
ment built 213 new prisons (168 state 
and 45 federal) between 1 990 and 1995. 
As of mid-year 1995. there were 1,500 
state and federal prisons with a capacity 
of 976,000 beds — up 41 percent in the 
five-year period. 

> Between 1990 and 1995, the 
combined state and federal prison popu- 
lation increased 45 percent, from 
773,919 to 1,125,979. 

> In 1980, there were 24,363 fed- 
eral prisoners; 33 percent (8,085) were 
minorities. In 1995 there were 100,432 
federal prisoners, and 64.7 percent 
(65,000) were minorities. 

> Federal law enforcement ex- 
penditures in 1987 totaled $7.5 billion. 
Five years later, in 1992 they had risen 
to $17.4 billion. 

> The 1998 federal Dept, of Jus- 
tice budget request seeks a 4.9 percent 
increase for a total of $19.3 billion, in- 
cluding increases of: 7. 1 percent for the 
FBI, 7 percent for the DEA, 5. 1 percent 
for federal prosecutors, and 13 percent 
for the INS 

> Between 1990 and 1995, the 
number of state and federal correctional 
employees grew 31 percent to 347,320. 
Guards account for 64 percent (222,284) 
of that total. 

> In 1980, the Federal Bureau of 
Prisons employed 7,000 guards. The 
number of BOP guards now stands at 
over 30,000. 


> According to BOP projections, 
the annual operating costs for federal 
prisons will double between 1996 and 
2006 (from $2.4 billion to $4.8 billion). 
Combined annual operating and capital 
costs are projected to rise from $2.9 bil- 
lion in 1996 to $5 billion in 2006. 

> Prison officials reported more 
than 14,000 assaults on prison employ- 
ees in 1995 — up 32 percent from 1990. 
However, the number of assaults per 
1.000 employees remained unchanged at 
15. 

> Almost 26,000 prisoners were 
assaulted (by other prisoners) during 
1995 — up 20 percent since 1990. How- 
ever, the number of assaults per 1.000 
prisoners dropped from 3 1 in 1990 to 27 
in 1995. 

> As of February. 1997, at least 
seven states (CA. IL. IN, MO. PA, RI, 
and VA) have eliminated or severely cur- 
tailed access by the media to state prisons. 

> The Rand Corp. conducted a 
study on the effectiveness of different 
strategies for reducing U.S. cocaine con- 
sumption. Their results, released in May, 
1997, concluded that drug treatment is 7 
times more cost-effective than domestic 
enforcement, 10 times more effective 
than interdiction, and 23 times more ef- 
fective than trying to stop other countries 
from producing drugs. 

> A report released by the U.S. 
General Accounting Office estimates that 
$103 billion has been spent by the U.S. 
in anti-drug efforts since 1988. A sepa- 
rate study by the Congressional Research 
Service estimates that anti-drug spend- 
ing totalling $ 150.2 billion was included 
in the nine federal budgets between 1989 
and 1996. 

> The United Nations Interna- 
tional Drug Control Program issued a 
300-page report in June 1997. detailing 
the worldwide drug business. The report 
estimates that drug trafficking has be- 


come a $400 billion-a-year business 
worldw ide, equal to 8 percent of all trade 
— more than automobile exports and 
about equal to the worldwide trade in tex- 
tiles. 

> Texas prison chief Allan 
Polunsky told reporters in June 1 997 that 
state prisons had reached 98 percent oc- 
cupancy, even though Texas spent $1.5 
billion to add 94,000 beds to the prison 
system in the 1990s (bringing total ca- 
pacity to 144,000). Polunsky said the 
state prison population increases by 450 
to 600 per month, and more new pris- 
ons will be needed by 1998. 

> As of July 1, 1997. twenty-five 
states, the District of Columbia, and 
Puerto Rico hosted 118 private jails and 
prisons, holding a total of 77,584 pris- 
oners in corporate custody. Texas is home 
to 38 of the 118 corporate lock-ups. 

~r George C. Zoley, vice chairman 
and CEO of Wackenhut Corrections, the 
second largest private prison corporation 
in the U.S., received $415,406 in salary, 
bonus, and stock incentives for 1996. On 
May 16, 1997, Wackenhut Corrections 
stock closed at $18.38. a 14.8 percent 
gain in just one week. 

> Wackenhut Corrections em- 
ploys 4,389 people worldwide and 
manages 15,800 prison beds. 

> Wackenhut Corrections “total 
return to shareholders” from December 
1994 to December, 1996. was 137.04 
percent. In that same period, the 
corporation’s revenues increased 64 per- 
cent (from $84 million to $138 million), 
while income (profits) jumped a whop- 
ping 377 percent (from $2.2 million to 
$8.26 million). 

> According to an August 4, 
1 997, article in Newsweek , the value of 
Corrections Corporation of America 
stock, traded on the NYSE, has jumped 
“almost tenfold in the last three years.” 
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BOP Sentence Reductions Cannot Be Denied Retroactively 


T he court of appeals for the ninth 
circuit held that a Bureau of 
Prisons (BOP) policy which created a 
new definition of “non-violent” offense 
could not be applied retroactively to deny 
a one-year sentence reduction to prison- 
ers who had successfully completed a 
substance abuse program. 18 U.S.C. § 
3621(e)(2)(B) allows the BOP to reduce 
by one year the sentence of prisoners 
convicted of non violent offenses, pro- 
vided they complete a substance abuse 
program. 

This case involves three prisoners 
convicted of unarmed bank robbery; 18 
U.S.C. § 2113(a), who entered the BOP’s 
500 hour substance abuse program in 
March, 1995, under the belief that upon 
completing the program their sentences 
would be reduced by one year. In May, 
1995, the BOP published 28 C.F.R. § 
550.58 (1995) which established eligi- 
bility criteria for the sentence reduction; 
it did not specifically address the eligi- 
bility of armed or unarmed bank robbers. 

In July, 1995, two of the petitioners 
in this case were notified that they were 
eligible for the § 3621(e) early release. 
In April, 1996. the BOP issued Program 
Statement 5162.02 which stated bank 
robbers, armed and unarmed, were not 
entitled to early release because they were 
now considered “violent offenders.” 

The prisoners sought habeas relief 
in the district court, which was denied. 
See: Martin v. Crabtree, 945 F. Supp. 
215 (D OR 1996). The court of appeals 
for the ninth circuit reversed and re- 
manded, holding the prisoners were 
entitled to habeas relief. The court held 
the BOP was bound by its prior determi- 
nations that the prisoners were eligible 
for sentence reductions and could not ret- 
roactively deny the reductions. 

“...the Bureau’s new definition of 
‘non-violent offenses’ cannot be applied 
to prisoners already in the treatment pro- 
gram on the date of its adoption, much 
less to prisoners who have already been 
found eligible. 

“We hold that Change Notice 
CN-0 1 applies only to prisoners who had 
neither entered the substance abuse treat- 
ment program nor received favorable 
eligibility determinations as of the date 
of its issuance. Accordingly, the Bureau 


of Prisons remains bound by its initial 
determination that appellants are statu- 
torily eligible for sentence reductions 
under 18 U.S.C. § 3621(e)(2)(B), and it 
must now decide, within its discretion, 
whether to grant the reduction.” See: 
Cortv. Crabtree, 113 F. 3d 1081 (9th Cir. 
1997). 

In the May, 1997. issue of PLN we 
reported Downey v. Crabtree , 100 F.3d 
662 (9th Cir. 1996) where the ninth cir- 
cuit court of appeals held that the BOP 

NM Prisoners Rei 

N ew Mexico state corrections 
chief Rob Perry announced a 
proposal in June 1997 to allow disciplin- 
ary segregation prisoners to reduce their 
seg time if they agree to break rocks with 
sledgehammers. The proposal may have 
had more to do with publicity than pun- 
ishment. The rock-breaking plan was 
duly reported by the local press and 
picked up by the AP wire. 

But 56 Santa Fe Penitentiary disci- 
plinary seg prisoners responded to 
Perry’s proposal with a signed statement 
of their own, which they managed to leak 
to the press. The 56 seg prisoners say 
they have no intention of breaking rocks. 

“We have been given disciplinary 
segregation and we will serve it with dig- 
nity and respect without having to break 
rocks.” the prisoners’ statement reads. 

A chagrined Perry' blamed the state- 
ment and a lack of volunteers for the rock 
pile on intimidation by gangs. He then 
announced a plan to have disciplinary' 
sea prisoners join a work gang already 
in place - prisoners who dig ditches and 
level areas of the prison yard and pull 
weeds. 

Santa Fe attorney Mark Donatelli, 
who frequently represents New Mexico 
prisoners, said Perry’s new proposal 
“contradicts the secretary 's earlier state- 
ments that [rock-breaking] would be 
voluntary.” Perry responded that 
“rock -breaking is voluntary; Labor isn’t.” 

The seg prisoners’ signed statement 
said their disciplinary cases had already 
been decided, sanctions imposed, “and 
we have been sentenced to serve our time. 
However, we were NOT sentenced to 
hard labor.” 


lacked the discretion to decide if certain 
offences were “non-violent” for the pur- 
pose of granting § 3621(e)(2)(B) 
sentence reductions. The court held the 
BOP could rely only on the fact of con- 
viction and the statutory definition of the 
offense. In Cort it is noted that in the 
ninth circuit unarmed bank robbers are 
considered “violent” offenders, which is 
why the BOP can lawfully apply its 
policy prospectively, even if it cannot be 
applied retroactively. ■ 

se to Break Rocks 

Donatelli said he may challenge the 
secretary ’s actions in court if he finds that 
Perry has added punishment to that al- 
ready in place. | 

Source: Rocky Mountain News 


Bundles of PLN 
Available 

If you want a bundle of (ap- 
proximately 20) PLNs, write to 
PLN’s Seattle office and include: 
1) $6 postage per bundle, 2) one 
pre-addressed return mailing la- 
bel per bundle, and 3) a note to let 
our staff know that you are order- 
ing bundles and what you’ll be 
using them for. Please allow 3-4 
weeks for delivery. 

We can’t promise to mail you 
a specific month/year of PLN. but 
will send you whatever recent 
issue(s) we happen to have extra 
copies of on hand. 

Bundles of PLN are perfect: 
for teachers to use as a classroom 
resource; for distribution at gath- 
erings, meetings, or conventions; 
to pass out to potential new sub- 
scribers. If you frequently 
correspond with prisoners or oth- 
ers in the prison rights 
community, order a bundle of 
PLN ’ s and send a free sample to 
each of your correspondents. 
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HABEAS CORPUS RE: 


•Convictions 


Conditions of 
Confinement 


-Federal Writs 
2254 and 2255 


Member of the Ninth 
Circuit Court of 
Appeals and The 
Supreme Court Bar 


State Habeas Corpus on 


Convictions 


Conditions of 
Confinement 


-Successful Record in 
Both Federal and State 
Court 


The Law Offices of 
Richard Dangler 
3112 "O m Street 
Sacramento, CA 
95816 

(916) 737-3163 


Parole Hearings 


-Complete 

Evaluations 

Including Personal Visit 


WRITE TO US 


Former Prison Security Chief Convicted 

By Julia Lutsky 


TT Tilliam T. Mack, 53. was con. 

W victed at the end of May in a 
continuing federal investigation of cor- 
ruption at the Mansfield Correctional 
Institute (MANCI) in Ohio. Mack, who 
had been chief of security at MANCI 
prior to his transfer to Grafton Correc- 
tion Institute (GCI) in February of 1 995, 
was found guilty of two counts of mail 
fraud and one of wire fraud in Federal 
District Court in Cleveland. The charges 
against him centered around an airline 
ticket which he accepted from James D. 
Crow, III. then a prisoner at MANCI, 
and the signing of incorporation papers 
for two businesses which Crow and fel- 
low MANCI prisoner, Edward Swiger. 
30, ran from the prison. 

Crow, 32, began serving an 87 
month federal sentence last February at 
Milan, Michigan for masterminding 
business from MANCI and for smug- 
gling drugs into the prison in soup cans. 
Swiger has also been convicted of fed- 
eral conspiracy for his part in the drug 
smuggling. 

Convicted in the same investigation 
was Mansfield private detective and 
former Richland County deputy sheriff 
William N. Spognardi. Spognardi, 42, 
had pleaded guilty to bank fraud for 
which he received one day of custody, 4 
years of supervised release, a $4,000 fine 
and 200 hours of community service. 
He had obtained a $101,200 loan from 
Richland Trust for WTM Trucking, one 
of Crow’s firms for which Mack had 
signed incorporation papers. Crow, in 
turn, used the money to purchase four 
houses in Mansfield from Spognardi. 
The houses were part of a program Crow 
called Second Chances, that would of- 
fer reasonable rentals to the families of 
MANCI prisoners. Swiger testified that, 
in addition. Crow had the idea of pur- 
chasing a bachelor pad in Mansfield 
where he would have prostitutes to lure 
Mansfield area politicians into compro- 
mising situations. 

In his testimony. Crow spoke of 
Mack as “Gullible Willie,” saying that 
when he was an MANCI prisoner he 
would regularly pass him $200 or $300. 
He testified that Mack had given him 


use of the MCI security office on various 
occasions for unauthorized visits with his 
lady friend, Valerie Hamilton. In return 
Crow presented Mack with the airline 
ticket in question, as well as with a bottle 
of scotch, saying he thought Mack de- 
served both. Crow and Swiger had found 
that befriending Mack would prove to 
their advantage. “He (Mack) controlled 
a lot of things in that institution that 
would make us money,” Crow is quoted 
as saying when he was cross examined 
by U S. Attorney Miles Ehrlich. Evi- 
dence presented at the trial indicated 
Mack had signed agreements with Crow 
to start both WTM Trucking and The 
Richland Gun Club, a combination gun 
store and indoor shooting range. 

When asked about his connection to 
Ohio state Representative, Frank S. Saw- 
yer (D-Butler), Crow invoked the Fifth 
Amendment. So too did Sawyer in his 
testimony. Sawyer had earlier been a tar- 
get of the investigation but was never 
charged. He- had been on the Board of 
Directors for Crow’s Second Chances 
enterprise and, in 1994, he had led a 
drive to obtain clemency for Crow. Later, 
when Mack had been transferred to GCI, 
and both Crow and Sw'iger wanted to 
continue their relationship with him, 
they enlisted Sawyer to help obtain trans- 
fers for them as well. 

Crow had claimed he could smuggle 
a gun and drugs out of MANCI. Sawyer 
asked him to prove it. Sawyer testified 
that he then received a package marked 
as having come from the prison, but it 
turned out that Crow’s friend, Hamilton, 
had in fact delivered it to him. In return 
Crow had asked for the transfers to GCI. 
Hamilton died in April of an apparently 
self-inflicted gunshot wound. When 
Mack’s defense lawyer, James Banks, 
questioned Crow as to whether her death 
had resulted from her ties to him. Crow 
accused him of taking a ‘cheap shot.’ 

Mack was the eighth person con- 
victed in the MANCI corruption 
investigation. He had been the first to 
go to trial; he is to be sentenced in Au- 
gust. ■ 

Source: Columbus Dispatch 
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Reader Mail 


Prisoner Literacy 
“Obscure and Outdated” 

A news item you might want to use 
in the paper: Washington Post (Feb. 18, 
1997) reported that the OMB [a federal 
budget office] compiled a "secret list” of 
254 federal programs that could be cut 
to save money. They wouldn’t release 
the entire list at that time (I think they 
released it, at least in part, a few weeks 
ago), for fear of alerting : “special inter- 
est groups.” Instead, they released a short 
list of "selected terminations,” including: 
Research on cranberry and blueberry dis- 
ease; literacy programs for prisoners; 5 
federal highway projects; and “several 
other obscure or outdated programs.” 

I guess we [prisoners) fall into the 
same general category as sickly cranber- 
ries. No wonder I’ve never liked 
Thanksgiving! 

— L.W., Dublin, CA 

Sewing Our Own 
Destruction 

When I saw Dan Pens’ front page 
PLN article [Oct. ’96] on UNICOR pro- 
duction of bullet resistant vests (there’s 
no such animal as “bullet proof’ vests) I 
was struck by the difference in perspec- 
tive. I read some of the same material 
he relied on for his article. Sure, the 
BOP engages in unfair marketing prac- 
tices — and vests is not the only 
commodity they do this with — which 
is worth hooting about, but what I saw 
as a critical issue in all this is the level 
of collaboration by prisoners engaging 
in such production. 

On the one hand they are slave laborers 
and on the other hand they produce 
equipment designed to be used against 
the rest of us — just as they (UNICOR 
workers) produced bomb components to 
drop on the Vietnamese years back, or 
on the Iraqis just a few years ago. 

We’re talking about prisoners mak- 
ing protective vests for federal prison 


guards — from tower guards to goon 
squad thugs (apparently they are going 
to be making “slash resistant” vests 
next). How big a step is this from mini- 
mum/medium security prisoners who 
build maximum security prisons so they 
can get more good time and other privi- 
leges? 

I realize the space limitations in PLVbut 
it seems that Dan bypassed the issue of 
consciousness/collaboration to focus on 
unfair marketing strategies that will 
probably be forgotten by readers before 
the year is out. 

— R.L., Florence ADX 

Prisoner Calls Big 
Business in CA 

Prisoners’ loved ones are hit with a 
$3.00 surcharge [connect fee] whenever 
they accept a collect call from a Califor- 
nia prisoner. The $3.00 surcharge is in 
addition to the per-minute billing. 

The California Public Utilities Com- 
mission (PUC) approved this $3.00 
surcharge after MCI presented it to them. 
The PUC approved MCI’s request be- 
cause of the terms of a Master Contract 
called the "Public Access Telecommu- 
nications System” created by the 
Department of General Services. The 
contract was created on "correctional ad- 
vice” and it deals exclusively with 
"public pay telephones.” Yet the "pub- 
lic” pays only a $1.05 surcharge when 
using a pay phone. Only those accept- 
ing collect calls from CA prisoners are 
forced to pay the $3.00 surcharge. Pris- 
oners’ families are also denied freedom 
of choice known as equal access, prefer- 
ence of carriers, or discounts available 
to other MCI customers. 

Until 1992 the commissions derived 
from prisoner phone calls were depos- 
ited in the Inmate Welfare Fund (IWF). 
According to Richard Flores, w ho heads 
the IWF for California prisons, "this was 
stopped because the California Penal 
Code does not specifically authorize this. 
Now the monies are being deposited into 
the State General Fund. The problem 


with this is that there is no statute au- 
thorizing that practice either. 

In fiscal year 1994-95, there were 
an estimated 10.4 million completed 
calls originating from California pris- 
ons [about 6 calls per month per 
prisoner]. That is a total of more than 
$31 million in surcharges alone. A 12 
percent commission is paid into the State 
General Fund, amounting to more than 
$3.7 million. That money should have 
gone into the IWF. 

An attorney here in California is 
considering filing a formal complaint 
with the PUC challenging the inflated 
rates. If the outcome is not favorable 
there, the rate can then be challenged in 
court. Prisoners in all states should chal- 
lenge the rate in the same manner before 
seeking judicial review. 

California prisoners should have 
their families contact the Consumer Af- 
fairs Branch of the Public Utilities 
Commission; 505 Van Ness Avenue: San 
Francisco, CA 94102-3298, 1415) 703- 
1282 to lodge their complaints. 

— D.R., California 

Attention Foreign 
Nationals 

Greetings from Alliance of Incarcer- 
ated Canadians in American Prisons 
(AICAP). Our purpose is to have all for- 
eign citizens [not just Canadians] to 
serve their sentences in their home coun- 
tries. In September, 1996, Congress 
enacted new amendments under the Im- 
migration Reform Act, which allows for 
transfer of offenders to serve their sen- 
tences in their home countries [this info 
not independently verified by PLN ' s Edi- 
tors]. However, Michigan and a few other 
[states] are bucking it by giving denials 
to those individuals who apply to serve 
their sentences in their homo countries . 

In our next newsletter we will be 
providing the information of these deni- 
als and of those who have been denied 
by the courts. [The following notice ac- 
companied this letter] 
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Reader Mail (cont.) 

Incarcerated Canadians & other for- 
eign nationals in American prisons, have 
you sought transfer to your country of 
citizenship? Were you denied? If so, Al- 
liance of Incarcerated Canadians in 
American Prisons wants to hear from 
you. Send copies of denials with an 
S.A.S.E. to: 

A.I.C.A.P. 

811 Peoples Rd. Suite 2 
Sault, ONT, CANADA P6C 3V8 


Electronic Guards of the 
Future? 

The Arizona Department of Correc- 
tions (ADC) is conducting a pilot 
program at the Cook Unit. If they like 
the results, ADC will implement the pro- 
gram state-wide. 

I am sure you are familiar with these 
electronic ankle bracelets that people on 
home arrest are required to wear? 
[Editor’s Note: Yes. They are heavily 
advertised in Corrections Today maga- 
zine] That’s right. They are going to have 
every prisoner in that 800-bed unit wear- 
ing one of these bracelets 24/7. 

James Ricketts, who was the ADC 
director prior to Sam Lewis, is the presi- 
dent or something of this [ankle bracelet] 
company. The company is giving ADC 
enough sensors and bracelets for Cook 
Unit. Thereafter, ADC will have to buy 
everything for the rest of the units in the 
state. [Just like crack dealers. The first 
dose is always free] 

Sensors have been installed through- 
out Cook Unit. These sensors emit some 
kind of pulse every 15-20 seconds which 
locates each bracelet on the yard to within 
two feet. Anytime they want, ADC can 
play back the tapes and know exactly who 
was within two feet of anything that goes 
down. Anytime. Anywhere. 

The guards will be equipped with a 
panic button, and also, if the guard ever 
lays horizontal an alarm goes off identi- 
fying the guard and his location. 
Welcome to the fixture! 

- B.S.. Arizona 


Exiled From Idaho 

I’m a prisoner from Idaho doing 
time in a private facility in Minnesota. 
I’m sure you all never hear much about 
the DOC in Idaho. It’s pretty small, a 
little less than 4,000 prisoners. It has 
much of the same problems as the rest 
of the states. However, prison news is 
news. 

Overcrowding is a big problem. 
Idaho moved 150 to a private prison in 
Minnesota, more than 200 to Texas, and 
more are slated to go to Texas. 

The parole board is out of control, 
has been for years. Many prisoners are 
still doing time after their fixed [mini- 
mum sentence], even model prisoners 
and first-time offenders. You’ve heard 
this same story from many states for 
some time now. 

The Idaho legislature had a vote 
about the first part of this year [1997] 
for an investigation of the parole board. 
IDOC, sentencing practices, and pos- 
sible reform. It was voted down. Missed 
it by one vote, 14 to 15. The legislature 
then went ahead and allocated [funds] 
for more prisons, "private prisons”. The 
same story again. Lock 'em up and throw 
away the key. 

- D.M., Minnesota 


Trailers for Tana 

I have received new insight into the 
warden [Tana Wood’s] motivations for 
arbitrarily taking away as many EFV 
[Extended Family Visit, aka trailer visit] 
privileges as she can. 

In the early 90’s at MSC [the Me- 
dium Security Annex of the Washignton 
state penitentiary at Walla Walla], they 
built three EFV units with prisoner Wel- 
fare Fund money. These units are very 
nice, and big. 

The few prisoners who are still al- 
lowed [to have] EFVs here were notified 
a few days ago that starting September 
1, all EFVs would [take place in] the 
main institution’s [EFV] facilities. This 
is because they are turning the MSC EFV 
units into offices for their staff. 

1 would be willing to bet you more 
money than I have that warden Wood 


isn’t going to recompense the prisoner 
Welfare Fund a single dollar. 

— A.L., Walla Walla ■ 


Media Allowed Access to 
CA Executions 

A federal district court in Cali- 
ornia held that media wit- 
nesses who attend state executions must 
be allowed to witness the entire proceed- 
ing. When California began lethal 
injection executions in 1996, it did not 
allow witnesses to enter the observation 
room adjoining the execution chamber 
until the victim was already strapped into 
the gurney and IV tubes had been in- 
serted in his arms. Various groups, 
including the California First Amend- 
ment Coalition and the Society of 
Professional Journalists, filed suit claim- 
ing the procedure violated their first 
amendment rights. 

The court gave a very interesting 
history of the role of public executions 
in history and the trend, starting in the 
1830's, to bring executions into the pri- 
vacy of prisons. Anyone interested in 
the death penalty and its history will find 
this ruling of great interest. 

The court held that in order to per- 
form a useful function, witnesses must 
be able to perceive the nature and qual- 
ity of the execution. The court granted 
summary judgment for the plaintiffs and 
issued an injunction stating: “Defendants 
are directed to allow witnesses to execu- 
tions by lethal injection to view the 
procedure at least from the point in time 
just prior to the condemned being im- 
mobilized, that is, strapped to the gurney 
or other apparatus of death, until the 
point in time just after the prisoner dies.” 
See: California First Amendment Coa- 
lition v. Calderon , 956 F. Supp. 883 (ND 
CA 1997). ■ 


IN BRIEF 

IA: Prisoners at the state’s license plate 
factory in Anamosa dropped the “C” 
from Cass county license plates, leaving 
unamused Dept, of Transportation offi- 
cials. 
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PLRA Exhaustion 
Requirement Jurisdictional 

federal district court in Ari- 
ona held that the PLRA’s ad- 
ministrative exhaustion requirement, 
codified at 42 U.S.C. § 1997e(a), requires 
prisoners to exhaust administrative rem- 
edies and the failure to do so deprives 
the court of subject matter jurisdiction. 
Dallas Morgan, an Arizona state pris- 
oner, filed suit claiming prison guards 
endangered his safety by telling other 
prisoners he was a child molester and a 
homosexual, after which he was as- 
saulted by other prisoners. Morgan 
sought protective custody, which was 
denied. Morgan filed a grievance but did 
not pursue the entire grievance process 
because the Arizona DOC did not pro- 
vide a timely response. 

After Morgan filed suit, the defen- 
dants filed a motion under Fed.R.Civ.P. 
12(b)( 1) to dismiss the suit for failure to 
exhaust administrative remedies, claim- 
ing the court lacked subject matter 
jurisdiction to hear the claim. Prior to 
the PLRA’s enactment, 42 U.S.C. § 1983 
imposed no administrative exhaustion 
requirement. 42 U.S.C. § 1997e(a) states: 
“No action shall be brought with respect 
to prison conditions under section 1983 
of this title, or any other federal law, by 
a prisoner confined in any jail, prison, 
or other correctional facility until such 
administrative remedies as are available 
are exhausted.” 

The court held that when adminis- 
trative exhaustion is required by federal 
statute “the failure to exhaust is a juris- 
dictional defect that prevents the district 
court from hearing the claim.” The court 
noted that since exhaustion is now man- 
datory, courts no longer have the 
discretion to provide a continuance to 
allow exhaustion. 

The court rejected Morgan’s expla- 
nation that he had attempted to exhaust 
the prison grievance procedure because 
under Arizona DOC rules prisoners can 
proceed to the next level of the griev- 
ance system upon expiration of the time 
limit, unless the prisoner agrees, in writ- 
ing, to an extension. The court rejected 
Morgan’s argument that the assault at 
issue did not involve “prison conditions” 
under § 1997e(a). The court relied on 
another part of the PLRA, 18 U.S.C. § 
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3626g(2) which states: “The term ‘civil 
action with respect to prison conditions’ 
means any civil proceeding arising un- 
der federal law with respect to the 
conditions of confinement or the effects 
of actions by government officials on the 
lives of persons confined in prison;” to 
hold that Morgan’s claim did constitute 
a “prison condition” requiring exhaus- 
tion. See: Morgan v. Arizona DOC . 967 
F. Supp. 1184 (D A Z 1997). 

Readers should note that this is the 
first published ruling to apply the PLRA’s 
administrative exhaustion requirement. 
This suit was filed after the PLRA’s April 
26, 1996, enactment. The only circuit 
court ruling to date that addresses the 
matter, Wright v. Morris, 111 F.3d 414 
(6th Cir. 1997) [PLN, July, 1997] held 
that the exhaustion requirement does not 
apply to suits filed on or before the 
PLRA’s enactment. 

3rd Cir. Applies “Imminent 
Danger” Exception to 
PLRA 3 Strikes 

T he court of appeals for the third 
circuit held that a district court 
erred when it dismissed a prisoner’s In 
Forma Pauperis (IFP) suit because three 
prior suits had been dismissed, w hen the 
instant suit claimed the plaintiff was in 
imminent danger. Henry Gibbs is a Penn- 
sylvania state prisoner and, according to 
the court, a frivolous litigator and gov- 
ernment informant. Gibbs filed suit 
claiming that he gave a prison law li- 
brarian his legal papers to copy and she 
allowed a prisoner law clerk to read the 
papers, which revealed that Gibbs was a 
government informer. As a result, the 
law clerk allegedly called Gibbs a 
“snitch,” threatened to kill him and told 
other prisoners Gibbs was an informant, 
resulting in two attacks against Gibbs. 
Six months after the last attack took 
place, Gibbs filed suit against the law 
librarian. Shortly afterwards prison of- 
ficials transferred him to SCI Graterford. 

The district court dismissed Gibbs’ 
IFP petition under 28 U.S.C. § 1915(g), 
which forbids IFP status for prisoner liti- 
gants that have previously had three suits 
dismissed as being frivolous. An excep- 
tion is allowed if the prisoner is in 
“imminent danger of serious physical in- 
jury.” This provision was created by the 
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Prison Litigation Reform Act (PLRA). 
Gibbs appealed and the court of appeals 
vacated and remanded. 

“Upon review, we hold that the dis- 
trict court erred in discrediting Gibbs’ 
allegations of imminent danger when it 
summarily dismissed his complaint un- 
der the ‘three strikes’ rule. Under our 
liberal pleading rules, during the initial 
stage of litigation, a district court should 
construe all allegations in a complaint 
in favor of the complainant.” In his com- 
plaint Gibbs alleged past attacks by other 
prisoners and death threats by other pris- 
oners, which substantiated a claim of 
imminent danger of serious physical 
harm; and a claim for damages stem- 
ming from the physical harm caused by 
the law librarian revealing he was a gov- 
ernment informer. The appeals court 
held that Gibbs’ complaint provided suf- 
ficient allegations of imminent danger 
and the district court ignored the dictates 
of § 1 9 1 5(g) when it dismissed the com- 
plaint. 

“We hold, therefore, that a com- 
plaint alleging imminent danger even if 
brought after the prior dismissal of three 
frivolous complaints must be credited as 
having satisfied the threshold criterion 
of § 1915(g) unless the ‘imminent dan- 
ger’ element is challenged... We 
emphasize that the proper focus when 
examining an inmate’s complaint filed 
pursuant to § 1915(g) must be the im- 
minent danger faced by the inmate at the 
time of the alleged incident, and not at 
the time the complaint was filed.” If a 
district court determines the claim of 
imminent danger is not credible the § 
1915(g) criteria will not be satisfied and 
the suit will not proceed until the full 
filing fee is paid by the plaintiff. 

“In resolving a contested issue of im- 
minent danger, the district court may rely 
upon evidence supplied by sworn affida- 
vits or depositions, or. alternatively, may 
hold a hearing.” 

On remand the district court was in- 
structed to determine whether Gibbs was 
in “imminent danger” at the time the 
claimed incidents occured. If he was, the 
complaint could proceed IFP, with Gibbs 
still liable for the filing fee under the 
PLRA’s installment payment plan. If not, 
Gibbs would have to pay the entire fil- 
ing fee up front. See: Gibbs v. Roman, 
116 F.3d 83 (3rd Cir. 1997). ■ 

Prison Legal News 



Attica Justice - Served 26 Years Later 


T he old Italian proverb postulates 
that “revenge is a dish 
best served cold.” Justice is a dish also 
usually served cold, although those with 
a taste for justice rarely prefer it so. 
Maybe somebody should ask Frank 
Smith. 

Twenty-six years after Smith was 
beaten and tortured in an orgy of revenge 
(served hot and fresh, by the way) by 
guards who had retaken Attica prison 
in September, 1971, the former Attica 
prisoner was awarded $4 million in dam- 
ages by a federal court jury in Buffalo. 

The plaintiff. Frank Smith, now 64, 
was forced to walk over broken glass, 
beaten with batons, locked in his cell for 
four days and burned with cigarettes. 
Smith testified that he was forced to lie 
naked on a picnic table for five hours 
holding a football with his chin. Guards 
told him if he allowed the ball to roll 
away he would be castrated or killed. 
While he lay on the table, guards struck 
his testicles with batons and dropped 
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lighted cigarettes and shell casings on 
his body. Later, he said, he was beaten 
until both his wrists were broken and 
prison officials played one-man Russian 
roulette with him. 

Smith is the first of 1,281 prisoner 
plaintiffs, many now dead, to win dam- 
ages in a $2.8 billion civil liability suit 
filed in 1974. Elizabeth Fink, the prin- 
cipal lawyer for Smith and the other 
prisoner plaintiffs, has spent her entire 
career on the case. She said the plain- 
tiffs’ goal was still an overall monetary 
settlement with the state. The state, how- 
ever, has refused to settle, which is why 
Smith’s case went to trial. Ms. Fink said 
that Smith’s $4 million award could be- 
come a yardstick for damages to the 
remaining former prisoners in the case. 

The June 5, 1997 verdict by a 
seven-member jury marked the end of the 
monetary phase of a trial whose facts 
were determined in a 1992 trial before 
the same judge. A jury then concluded 
that former Attica deputy warden Karl 


Pfeil was liable for having overseen the 
brutal reprisals against Smith and other 
Attica prisoners. Although Pfeil was held 
personally responsible (and other prison 
and state officials were not), lawyers for 
both sides agreed that New York State 
would wind up paying any monetary 
damages, because state officials are in- 
demnified for the performance of their 
duties. 

“It was plainly excessive,” Pfeil’s 
lawyer, Mitchell Banas, told The Asso- 
ciated Press. “We had a runaway jury 
here. They obviously based their deci- 
sion [on the amount of monetary 
damages] not on evidence, but on emo- 
tion or sympathy or punishment.” 

For more background on the 1971 
Attica uprising see: “Remembering 
Attica: Twenty Years Later,” PLN Vol. 
2, No. 9; and “Attica: Looking Back 25 
Years,” PLN Vol. 7. No. 10. ■ 


Source: NY Times 


Factual Findings Required in 8th Amendment Suit 


T he court of appeals for the sev- 
enth circuit held that district 
courts must make clear, specific factual 
findings when ruling on contested issues 
relevant to prisoners’ constitutional 
claims. Aaron Isby, an Indiana state pris- 
oner, filed suit claiming his eighth 
amendment rights were violated when 
he was placed in a freezing cell whose 
walls were covered with feces, urine, 
blood and food. After a bench trial the 
district court dismissed Isby’s claims. 

The appeals court reversed and re- 
manded. The court expressed its opinion 
that a delay of 19 months between the 
bench trial and when the district court 
issued its ruling was too long. The court 
also held that the defendants’ failure to 
answer the amended complaint was not 
grounds for a default judgment. 

The court affirmed dismissal of 
Isby’s due process claims by holding he 
was not entitled to a hearing before be- 
ing placed in a control unit. However, 
the cold and filthy cell claims, if proven, 
would entitle Isby to relief. 

The court remanded the case for fac- 
tual findings because the district court 


did not state what it had found the ac- 
tual facts to be. The appeals court 
expressed its confusion by the fact that 
the lower court seems to have believed 
Isby’s claims but did not say so clearly, 
thus making effective appellate review 
impossible. See: Isby v. Clark. 100F.3d 
502 (7th Cir. 1996).' ■ 


How to Write PLN 

Address the following to PIN’s 
editors (addresses listed on page 2): 
Letters to the editor, article submis- 
sions, newspaper clippings and 
general info. 

Address the following to PLN ’ s 
Seattle office: Donations, subscrip- 
tion orders and renewals, change of 
address notifications, and questions 
about the status of your subscrip- 
tion. 

Due to the volume of mail we 
receive, PLN cannot acknowledge 
receipt of your letters or subscrip- 
tion orders unless you enclose an 
SASE for our reply. 
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Fear Alone Doesn’t Violate Eighth Amendment; 
No Immunity for Retaliation 


T he court of appeals for the sev- 
enth circuit held that a 
prisoner’s fear of being attacked, by it- 
self, does not violate the eighth 
amendment. The court also held that 
prison officials who retaliate against pris- 
oners who complain about prison 
conditions are not entitled to qualified 
immunity. John Babcock, a federal pris- 
oner, was stabbed seven times in an 
attack by members of the Mexican Ma- 
fia (MM) who allegedly had a contract 
on him. Babcock was transferred to the 


entitle plaintiffs to monetary compensa- 
tion. The court emphasized that this is 
a narrow ruling "which applies only to 
allegations that prison officials exposed 
an individual prisoner to a risk of vio- 
lence at the hands of other inmates.” This 
ruling “does not cover suits to enjoin con- 
tinuing disregard for prisoners’ safety, 
nor do we intend to preclude suits by 
prisoners under the eighth amendment 
grounded solely on claims of psychologi- 
cal injury.” Readers should note that the 
court’s ruling contradicts a portion of the 


taliation, whatever its shape, could give 
rise to liability.” See: Babcock v. White . 
102 F.3d 267 (7th Cir. 1996). 

In a later ruling, the seventh circuit 
applied Babcock in affirming dismissal 
of a case brought by Illinois state pris- 
oner Otis Arrington, “a self described 
prison snitch.” Arrington suffered a fear 
of being attacked by his victims but was 
not actually harmed. The court held that 
money damages is not available as relief 
where a prisoner cannot show “physical 
harm nor the kind of extreme and ofifi- 


U.S. penitentiary at Terre Haute, IN, 
which was supposedly free of MM mem- 
bers. Upon arrival Babcock claimed he 
recognized members of the MM, which 
was confirmed by prison officials who 
advised him to “just keep your eyes 
open.” 

Babcock sought protective custody 
and from there filed repeated grievances 
seeking a transfer to a prison free of MM 
members. Babcock remained in segre- 
gation for ten months, when he asked 
why the transfer was taking so long he 
was told by prison officials that it was 
because of the grievances he was filing. 
After being transferred Babcock filed suit 
claiming his eighth amendment rights 
were violated by placing him the same 
prison as his sworn enemies and his first 
amendment rights were violated when 
prison officials retaliated against him for 
filing grievances. The district court dis- 
missed the suit. 

The court of appeals affirmed dis- 
missal of the eighth amendment claim 
but reversed and remanded the retalia- 
tion claim. The court held that 
Babcock’s eighth amendment claim was 
properly dismissed. The issue raised was 
whether a prisoner who is not assaulted 
by other prisoners and is no longer at 
risk of assault can maintain a suit for 
money damages based on past failures 
by prison officials to protect the prisoner 
from others. “However legitimate 
Babcock’s fears may have been, we nev- 
ertheless believe that it is the reasonably 
preventable assault itself, rather than any 
fear of assault, that gives rise to a 
compensable claim under the eighth 
amendment.” 

The court held that failing “to pre- 
vent exposure to risk of harm” does not 


Prison Litigation Reform Act (PLRA) 
which states that prisoners cannot seek 
relief for claims of emotional and psy- 
chological harm. [PLN, July. 1996.] 

The court reversed dismissal of 
Babcock’s first amendment claim. Even 
though Babcock had no right to a prompt 
transfer, delaying such a transfer because 
he had exercised his right to petition the 
government for the redress of grievances 
violated the first amendment. The court 
held that the district court erred by not 
addressing Babcock’s retaliation claim. 
The appeals court held that Babcock had 
presented sufficient evidence to require 
further proceedings. Noting that the 
defendants may prevail on the merits 
after discovery had been completed, the 
court stated: “We firmly believe that the 
courts should not blithely proclaim their 
readiness to enjoin dangerous prison 
conditions.... and at the same time turn 
a blind eye to claims that prison officials 
have retaliated against inmates for exer- 
cising their right to seek judicial 
remedy.” 

The court also held that prison offi- 
cials are not entitled to qualified 
immunity for retaliating against prison- 
ers because the law is well established 
that prisoners have a right to be free from 
retaliation for exercising their rights of 
court access and petitioning the govern- 
ment. “...Qualified immunity cannot be 
premised on the rationale that a particu- 
lar form of retaliation has yet to be 
condemned by the courts. ...retaliation 
against constitutionally protected con- 
duct is actionable regardless of whether 
the defendants’ actions independently 
violate the constitution. A prison offi- 
cial in McDaniel’s position therefore 
would have been on notice that any re- 


cially sanctioned psychological harm” 
that can support a claim for money dam- 
ages. The court noted that injunctive 
relief “to prevent a substantial risk of 
serious injury from ripening into actual 
harm” is still available. In this case, even 
if Arrington had stated a claim for dam- 
ages none of the defendants were liable 
since they had all acted reasonably to 
protect Arrington from the consequences 
of his snitching (which included setting 
his cell on fire to draw the attention of 
guards so he could tell them about two 
other prisoners’ escape in progress and 
informing on an alleged “contract” on 
the warden of the Menard Correctional 
Center). See: Arrington v. Welborn, 110 
F.3d 520 (7th Cir. 1997). ■ 


Send Us Your News 

The editors of PLN rely on 
you to send us the news. We 
can’t report something if we 
don’t know about it. Send PLN 
your prison-related: newspaper 
clippings (include the name 
and date of the paper), unpub- 
lished court rulings, DOC 
memos, academic studies, cop- 
ies of state legislation, etc. 

Address the news items to 
PLN's editors, addresses listed 
on page two. Do not send mon- 
etary donations to PLN ' s 
editors. All donations should 
be addressed separately to 
PLN ’ s Seattle office. 
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Fourth Amendment Forbids Taping of Jail Confession to Clergy 


T he court of appeals for the ninth 
circuit held that state prosecu- 
tors, judges and jail officials violated the 
fourth amendment and the now defunct 
Religious Freedom Restoration Act 
(RFRA), 42 U.S.C. § 2000bb, by secretly 
taping the confession a jail detainee gave 
a Catholic priest. Conan Hale was be- 
ing detained in the Portland, Oregon, jail 
accused of killing three people when he 
asked to speak to a catholic priest. Upon 
learning of Hale’s request detectives ob- 
tained a search warrant to record any 
conversation Hale might have with 
clergy. 

Timothy Mockaitis. a Catholic 
priest, went to the jail to speak with Hale. 

Pepper Spray Ignites 
Uprising in Arkansas 

W rightsville Arkansas, prison 
farm labor camp, July, 1997. 
The sweltering daytime temperature tops 
100 degrees. It’s still more than 80 de- 
grees just after midnight. And then a 
spark is lit. 

A guard at the Arkansas DOC 
Wrightsville Unit, reportedly acting on 
a tip, went into one of the 50-man bar- 
racks to search a prisoner for drugs. A 
struggle ensued. When the guard pep- 
per-sprayed the prisoner, other prisoners 
jumped in. According to an AP report, 
“The officers escaped, bruised but ap- 
parently without serious injury.” 

Prisoners took control of the build- 
ing, and an adjacent 50-man barracks, 
according to DOC PR flack Dina Tyler. 
She said the prisoners surrendered at 
3:30 a.m. after guards in riot gear sur- 
rounded and threatened to storm the 
barracks. All 96 prisoners in the two 
barracks were then cuffed and taken 
away for questioning. 

According to DOC investigators, only 
15 prisoners were instigators. Tyler said 
that the 500 prisoners in other barracks were 
not involved and probably slept through the 
whole thing. PLN has not obtained first- 
hand reports from prisoners who witnessed 
the event. The facts reported here are from 
the “official version” of events, fed by Tyler 
to the press. ■ 

Source: Associated Press 


Hale confessed to the crime while 
Mockaitis performed the sacrament of 
penance (AKA confession), which was 
duly recorded by police. When the tap- 
ing became known, the archdiocese 
protested and demanded the tapes de- 
struction. State courts refused to act on 
the church’s request so the church filed 
suit in federal court claiming their rights 
under the RFRA and fourth amendment 
were violated. The district court dis- 
missed the suit. See: Mockaitis v. 
Harcleroad, 938 F. Supp. 1516 (D OR 
1996). 

The court of appeals reversed and 
remanded. The court rejected the claim 
by jail officials that the RFRA was un- 
constitutional. On remand the court 
instructed the district court to issue a 
declaratory judgment in favor of the 
plaintiffs to the effect that taping the con- 
versation between Hale and Mockaitis 
violated both the Fourth amendment and 
the RFRA. The lower court was also in- 


structed to issue an injunction restrain- 
ing Portland jail officials “from further 
violation of RFRA and the Fourth 
amendment by assisting, participating in 
or using any recording of a confidential 
communication from inmates of the Lane 
county jail to any member of the clergy 
in the member’s professional character.” 
The court also remanded for an award 
of attorney fees to the plaintiffs. 

The ruling contains a detailed dis- 
cussion of why federal court abstention 
from an ongoing state criminal prosecu- 
tion was not warranted under Younger 
v. Harris, 401 U.S. 37, 91 S.Ct. 746 
(1971). It also holds that clergy com- 
munication is privileged and cannot be 
violated by the state. This ruling will be 
useful to prisoners and detainees chal- 
lenging the recording and eavesdropping 
of communication between themselves 
and members of the clergy. See: 
Mockaitis v. Harcleroad, 104 F.3d 1522 
(9th Cir. 1997). ■ 


WA Officials Liable for Seizing Court Tape 


I n an unpublished ruling, the court 
of appeals for the ninth circuit 
held prison officials were not entitled to 
qualified immunity for intentionally 
withholding a prisoner’s video taped 
court transcript. Robert Wrinkle a Wash- 
ington state prisoner at the Clallam Bay 
Corrections Center, sought to submit a 
pro se brief to supplement that of his at- 
torney in his direct criminal appeal. To 
do so he needed to review his video taped 
trial (many counties in WA video tape 
rather than transcribe trials resulting in 
a tape rather than a written transcript). 
The tape were duly sent to the prison 
where unit supervisor Michael Leahy put 
it in his desk and let it sit there for over 
a year, depriving Wrinkle of the ability 
to file his supplemental brief. 

Wrinkle filed suit claiming denial 
of the tape violated his right of access to 
the courts. The federal district court in 
Tacoma dismissed the suit. The court of 
appeals reversed and remanded, holding 
that Wrinkle had shown actual injury to 
his right of court access. The court also 
held that Leahy and prison warden Rob- 
ert Wright were not entitled to qualified 
immunity from money damages because 
Wrinkle had produced circumstantial 
evidence that Wright knew Leahy had 


intentionally withheld the tape. Because 
a trier of fact could also infer from the 
circumstantial evidence that Wright 
knew Leahy intentionally withela the 
tape, a trial was required to resolve the 
matter. The court relied on the fact that 
Wrinkle had shown Wright and Leahy 
were liars. “A reasonable jury could find 
from this evidence that the false expla- 
nation was intended to conceal Wright’s 
knowledge of Leahy’s wrongdoing.” The 
court also faulted the district court for 
not allowing Wrinkle to conduct discov- 
ery. Readers should note that as an 
unpublished case it cannot he cited as 
binding precedent. See: Wrinkle v. 
Wright , Case 95-35989 (9th Cir. 1996). 

The case was argued in the ninth 
circuit by Seattle attorney and PLN sup- 
porter Leonard Feldman who supervised 
third year law University of Washington 
law students Randy Aoyama, Tuan Ho 
and Sharina Palomares. The law stu- 
dents participated as part of the 9th 
Circuit Pro Bono Program Externship at 
the Seattle law office of Heller, Ehrman, 
White and McAuliffe. We extend our 
congratulations for winning their first 
case before graduating law school. ■ 
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News in Brief: 


AR: The DOC announced plans to con- 
vert the Hiland Mountain Correctional 
Facility into a women’s prisons as the 
legislature refuses to provide funds to 
build one. Hiland currently houses 230 
male sex offenders undergoing treat- 
ment. During a 1-year transition, the 
prison will be co-ed, housing male sex 
offenders and female prisoners, the only 
prison in the U.S. to do so. Alaska has 
200 women prisoners and only 66 beds 
in its current women’s prison, the rest 
are housed in small numbers in male 
prisons. 

CA: On June 10, 1997, Sacramento 
county paid jail detainee Willie Culp 
$30,000 to settle his federal lawsuit 
claiming Culp was beaten by sheriff’s 
deputies after he protested the beating 
of another prisoner. Culp was being de- 
tained on traffic charges when beaten. 
CA: On August 19, 1997, Merced county 
jail prisoners George Applegate and Ri- 
chard Hernandez escaped from the jail 
by overpowering an unarmed guard and 
taking his keys. 

Columbia: On July 19, 1997, 32 police- 
men were injured while doing a surprise 
search at Cali’s Villa Hermosa prison. 
The police began the search acting on a 
tip that prisoners were planning an es- 
cape. During the search police were 
attacked with knives and other home- 
made weapons and forced to withdraw. 


Jamaica: On August 28, 1997, army 
troops and police regained control of the 
country’s two main prisons, the General 
Penitentiary in Kingston and the St. 
Catherine District prison, after four days 
of rioting left 16 prisoners dead. The ri- 
oting began on August 20th when the 
nation’s prison director suggested dis- 
tributing condoms to guards and 
prisoners to curb the spread of AIDS. The 
guards took the suggestion as an impli- 
cation that they were homosexuals and 
simply walked off the job to protest the 
idea. The riots began shortly thereafter. 
No word on where this leaves the 
condom proposal. 

LA: On August 19, 1997, more than 100 
Cubans detained by the INS at the 
Avoyelles Detention Center in 
Marksville began a hungerstrike to pro- 
test their detention since 1980 and 
conditions of confinement. The detain- 
ees’ demands include faster processing 
of their releases, investigation of guard 
brutality and repair of the center’s air 
conditioning system. 

Mexico: On July 30, 1997, fifteen guards 
at the Zacatecas prison were hospitalized 
after prisoners spiked their food with 
drugs in a failed escape attempt. 

MI: On August 18, 1997, Mt. Pleasant 
jail detainee William Foster grabbed a 
gun from bailiff Wayne Van Dyke, shot 
and wounded Van Dyke before killing 


himself. Foster had been on suicide 
watch since arriving at the jail on bank 
robbery charges. He was in court to be 
arraigned. 

OH: Former Hamilton county jail guard 
Carl McKibben filed suit under the 
Americans with Disabilities Act claim- 
ing he was wrongfully fired from his job 
because he is morbidly obese, an alco- 
holic, arthritic and suffers from 
hypertension and apnea. 

TN: On September 2, 1997, Tennessee 
State Penitentiary prisoners James Bhy 
and Daniel Dye escaped from the prison 
in a golf cart. 

TX: On August 11, 1997, a federal jury 
in San Antonio ruled that a prison guard 
and a librarian violated the civil rights 
of prisoner Timothy Volk by forcing him 
to pick up, kill and skin 300 rattlesnakes. 
Volk was bitten by a snake and filed suit. 
While ruling in his favor the jury 
awarded no damages, apparently feeling 
anyone with sense doesn’t pick up 
snakes. 

WA: On September 9. 1997, Kinnick 
Sanford and Vanna Rann escaped from 
a King County jail facility in Kent that 
had opened less than a month before. The 
escapees used a steel phone cord to cut 
through a fence covering a recreation 
yard, climbed out and then jumped off 
the jail’s two story roof. Both were later 
recaptured. 
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Massachusetts Prisoner PAC Assailed bv Governor, DOC 

%/ 7 

by Dan Pens 


I n mid- August, Acting Massachu- 
setts Governor Paul Cellucci per- 
sonally directed prison guards to 
conduct a shakedown of several state 
prisons. And what contraband were the 
guards instructed to root out? Weapons? 
Drugs? No, something much more sin- 
ister and threatening to public safety — 
voter registration cards! Campaign lit- 
erature! 

Massachusetts is one of four states 
(along with Maine, Utah, and Vermont) 
with a state constitution allowing pris- 
oners the vote. So it seemed natural for 
Joe Labriola, who is chairman of the 
Norfolk [state prison) Lifers Group. 
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Inc., to decide that prisoners, their fami- 
lies. and supporters should engage in the 
political process by formally registering 
with the state Office of Campaign and Po- 
litical Finance to form a PAC. 

Gauging from the reaction, however, 
to this seemingly trivial application of 
civic responsibility, you’d have thought 
that several battalions of armed revolu- 
tionaries had battled their way out of 
Massachusetts’ prisons and were march- 
ing down Boston’s Commonwealth 
Avenue bent on burning the state capitol. 

Soon after word got out that prison- 
ers were forming a PAC, the brouhaha 
began. Acting governor Celluci — who 
stepped into the position after 
former-governor William Weld resigned 
and rode off to Washington in search of 
an Ambassadorship to Mexico — called 
a press conference and launched a bar- 
rage of sound-bites. 

“I find it personally repugnant that 
prisoners thought they could organize a 
political action committee from their 
prison cells to influence public policy 
decisions.’’) said Cellucci amid a photo-op 
swing through Western Massachusetts 
that had a distinct law-and-order theme. 
"It’s absurd.” he quipped, “1 don’t have 
much sympathy for these people.” 

But Cellucci didn’t limit himself to 
soundbites. On August 14, he filed a con- 
stitutional amendment to take the vote 
away from prisoners. Then he signed an 
executive order directing prison officials 
to “impose proper punishment” on any 
prisoners caught engaging in PAC activ- 
ity. To lend legitimacy to the latter action, 
Cellucci stretched beyond credulity' the 


“clean-government” prohibition against 
raising campaign money in public build- 
ings — which Cellucci says includes 
prisons. 

“It [the executive order] directs the 
DOC to take serious disciplinary mea- 
sures to prohibit this [formation of the 
PAC] from happening.” said Ilene 
Hoffer. a Cellucci spokesperson. 

Anthony Carevale, PR hack for the 
MA DOC, said guards were acting on 
Cellucci ’s order when they detained sev- 
eral prisoners while cells were searched. 

“We have inspected a number of 
cells where we have reason to believe in- 
mates were involved in activities that are 
strictly prohibited under the executive 
order,” Carevale told Zachary Dowdy, re- 
porter for the Boston Globe. Materials 
were seized from the cells, he said. 

“If the raids occurred, it doesn’t sur- 
prise me,” said Jill Brotman, executive 
director of the Massachusetts Prison So- 
ciety. “They use tactics of terrorism in 
the prisons, and they confiscate stuff that 
they have no right to confiscate.” 

According to a report in Prison Con- 
nections magazine, “Three prisoners 
who were involved in creating the PAC 
have since reportedly been placed in soli- 
tary confinement at MCI-Norfolk: 
Chairman Michael Shea. Vice-Chairman | 
Joseph Labriola, and board member s 
Kevin LeMay.” 

“In the ’70s,” Labriola told the 
Globe , “we thought we could make 
change with violence. Our whole point 
now is to make prisoners understand that 
we can make changes by using the vote. 
We have the ability to move prisons in a 
new direction.” 
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rectly to the editors: Paul Wright #930783, 
PO Box 777, Monroe WA 98272; or Dan 
Pens #279308, PO Box 888, Monroe WA 
98272. We cannot return submissions without 
an SASE. If we use your article, you will re- 
ceive a one year gift subscription to PLN. 


PLN is online with a newly designed 
Website. Point your browser to http:// 
www.prisonlegalnews.org to see the start of 
the PLN legal research site. It will soon be an 
exhaustive research site for prison litigation and 
provide fully referenced back issues of PLN. If 
there are any questions or comments about the 
Webpage drop us a line or email the webmaster 
at webmaster@prisonlegalnews.org. 


Prisoner PAC (cont.) 

Is this the kind of seditious rhetoric 
that warrants the governor calling out 
DOC storm troopers to search, seize, 
shackle, and isolate prisoners in 24-hour 
isolation? Apparently so. Or could it be 
something else? 

“It is mean-spirited,” said Gary 
Rothberger, an attorney with Massachu- 
setts Correctional Legal Services. “It's 
not as rough as a lot of things they do 
but it’s an assertion of their power, an 
unnecessary assertion of legal authority , 
we think.” 

But if the raids on prisoners’ cells 
were intended to thwart formation of the 
PAC, the DOC failed to achiev e that goal. 
On the day after the shakedowns. Denis 
Kennedy, a spokesperson for the Office 
of Campaign and Political Finance, con- 
firmed that the prisoner PAC was 
officially registered and may begin op- 
erations. 

The proposed constitutional amend- 
ment may also be doomed to futility. 
Cellucci, who said that prisoners voting 
“insults” victims, admitted that it would 
require a majority vote in two separate 
legislative sessions in order to pass. But 
he makes it sound easier than it really 
is. 

"This is no easy feat,” writes Nor- 
folk prisoner Gary E. Mosso in Prison 
Connections magazine. “It would require 
a Constitutional Convention (both cham- 
bers, House and Senate, coming together 
in a joint session). Such conventions are 
extremely rare, and when they do hap- 
pen many amendments are debated and 
voted on.” Mosso points out that one hot 
potato amendment that legislators have 
been ducking for years, term limits, 
would likely be raised should a Consti- 
tutional Convention be convened. Mosso 
predicts, probably correctly so, that leg- 
islators will keep their heads down rather 
than risk dealing with the term limits 
amendment. 

Jim Pingeon, an attorney with the 
Center for Public Representation, agrees 
that Cellucci ’s constitutional amendment 
faces long odds. 

“Quite properly, it’s hard to amend 
the constitution because it is fundamen- 
tal, and the obstacles are quite 
substantial,” Pingeon said. “This sug- 
gests that Cellucci’s goal is not to make 
our streets safe, but to exploit public fears 


about crime in order to further his own 
political ambition.” | 

Sources: Boston Globe, Prison Connec- 
tions 

Prisoner PAC 
Announces Formation 

IT Te are proud to announce the 
W creation of the Massachu- 
setts Prisoners Association, a newly 
registered Political Action Committee 
working on behalf of the more than 
20,000 prisoners currently confined 
within the Massachusetts Prisons and 
Houses of Correction and their family 
members, addressing the concerns of 
prisoners in the political arena. 

In the coming months, the Asso- 
ciation will be working on voter 
registration efforts to assist each and 
every eligible prisoner and family 
member to get registered to vote in the 
upcoming 1998 elections, as well as 
to encourage each prisoner and fam- 
ily member to participate in the 
electoral process. Additionally, we will 
be providing educational material to 
our members, informing them of the 
voting records of incumbent elected 
officials with respect to their stand on 
prisoner issues and public safety con- 
cerns. 

As a registered Political Action 
Committee we are allowed to finan- 
cially assist candidates for political 
office. It is our intention to support for 
political office any and all candidates 
no matter their political party affilia- 
tion, provided that they have either 
proven through their past performance 
that they have listened to the concerns 
of prisoners and their family members, 
or have shown a willingness to listen 
to both sides of an issue. 

We would greatly appreciate any 
financial donation you may be able to 
afford to assist us in attempts to sig- 
nificantly alter current trends and 
direction. Donations may be made by 
making a check payable to: Massachu- 
setts Prisoners' Association; PO Box 
195; Fitchburg, MA 01420. 

Excerpted from: Prison Connec- 
tions, Vol. 2, No. 1, a quarterly 
newsletter of prison activism in New 
England. Subscriptions are $5/indi- 
viduals and $ 10/institutions by writing 
to: Western Massachusetts Prison Is- 
sues Group; PO Box 9606, North 
Amherst. MA 01059-9606. ■ 
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Arizona Holiday Package Decree Modified 


I n the June, 1997, issue of PLN we 
reported the lengthy, tortured his- 
tory of efforts by the Arizona DOC to 
eliminate holiday packages [On the Edge 
of Midnight], The ruling cited in that 
article, Hookv. State of Arizona, 98F.3d 
1 177 (9th Cir. 1997) has been withdrawn 
on the parties’ motion for rehearing. 

A 1973 consent decree set forth a 
comprehensive policy on the items Ari- 
zona prisoners could receive through the 
mail. This included three 25 pound food 
packages at Christmas. In 1992 the A Z 
DOC filed a motion to modify the de- 
cree to eliminate the food packages. The 
district court delayed ruling on the mo- 
tion until 1995 while the parties engaged 
in settlement negotiations. During that 
period the court appointed a special mas- 
ter to monitor the DOC’s compliance 
with the decree and their violations of 
the decree. When settlement discussions 
broke down the court ruled on the par- 
ties’ motions and denied the DOC’s 
motion to modify the decree and elimi- 
nate the food packages and granted the 
prisoners’ motion to modify the decree 
to allow hot pots in their cells with which 
to cook food received in the food pack- 
ages. The court of appeals affirmed in 
part, reversed in part and remanded. 

Motions to modify' consent decrees 
are governed by Rufo v. Inmates of the 
Suffolk County Jail, 502 U.S. 367, 112 
S.Ct. 748 (1992). The party seeking to 
modify the decree bears the burden of 
showing that a “significant change” in 
the law or facts warrants a modification. 
Decrees should be modified if they prove 
unworkable or against the public inter- 
est due to unforeseen obstacles. “The 
district court’s focus should be on 
whether the proposed modification is 
tailored to resolve the problems created 
by the change in circumstances.” 

The court held the district court 
abused its discretion in denying the 
DOC’s motion to modify the decree. The 
appeals court noted that in 1973, when 
the decree was signed, the A Z DOC held 
1,759 prisoners. By 1994 the A Z DOC 
held 19,500 prisoners, with a projected 
increase of 1.200 prisoners per year. The 
A Z DOC claims that 70% of its prison- 
ers are “controlled substance abusers.” 
The DOC claimed that between 1990 and 


1993 an annual average of 24,250 food 
packages were inspected at a cost to the 
DOC of $124,000 per year. Moreover, 
drugs had been found in six packages 
out of 97,000 in that period, which the 
court held was significant because it con- 
firmed the need to assign security staff 
to inspect the packages. The court thus 
held that the rise in the prison popula- 
tion was an unforeseen problem when 
the decree was signed, therefore the DOC 
was entitled to modification of the holi- 
day package provision. “We remand the 
case to the district court so that it may 
determine a suitable modification to al- 
leviate security concerns.” 

The court held the district court also 
erred in modify ing the decree to include 
hot pots for prisoners because there was 
“no evidence the parties intended to in- 
clude hot pots as a contractual prisoner 
right within the consent decree.” The 
court reversed and vacated the hot pot 
modification. 

The court affirmed the appointment 
of a special master to monitor compli- 


ance with the underlying consent decree. 
As a jurisdictional matter, the court noted 
that appointment of a special master is 
generally an interlocutory order that is 
not immediately appealable. Because this 
appeal arose as an appeal from the dis- 
trict court’s modification ruling it was 
properly appealable and the appeals court 
had jurisdiction to hear the appeal. The 
court held the lower court did not abuse 
its discretion in appointing the special 
master. “The district court detailed the 
Department's history of noncompliance j 
with the consent decree and stated it 
lacked the resources to constantly moni- 
tor compliance with the decree, as it was 
required to do because of the 
Department's noncompliance. The dis- 
trict court also determined a special 
master was needed due to the complex- 
ity of the underlying litigation.” See: 
Hook v. State of Arizona, 120 F.3d 921 
(9th Cir. 1997). The previous ruling 
should not be cited as it is no longer I 
valid. ■ 


Trial Required in Retaliation Claim 


A federal district court in New 
York held prison officials were 
not entitled to qualified immunity in a 
prisoner’s lawsuit claiming he was re- 
taliated against for suing them and that 
a trial was required to resolve the claims. 
Nathan Brown, a New York state pris- 
oner, filed suit claiming prison guards 
harassed, threatened and race-baited him 
in retaliation for filing administrative 
grievances. The defendants moved for 
summary judgment which the court 
granted in part and denied in part. 

“It is clear that threats directed at 
an inmate because he has filed adminis- 
trative or judicial complaints violate the 
inmate’s First Amendment rights and are 
actionable under §1983.” The court 
noted that threats of physical harm to 
prisoners if they persist in judicial or ad- 
ministrative complaints are an 
impermissible restriction on the right of 
access to the courts. It is not necessary 
that the prisoner succumb to such threats 
in order to file suit. “It is enough that 
the threat was intended to impose a limi- 


tation upon the prisoner's right of ac- 
cess to the court and was reasonably 
calculated to that effect.” 

The court held Brown had not stated 
an eighth amendment claim against any 
of the defendants, so these claims were 
dismissed. The court held that Brown 
had stated a first amendment retaliation 
claim against the two guards who had 
threatened him. The court dismissed the 
remaining three defendants from the suit, 
holding Brown’s allegations against 
them were conclusory and didn’t state a 
claim against them. 

The court held the defendants 
were not entitled to qualified immunity 
from damages because “an imnate’s right 
to seek redress of grievances without fear 
of retaliation is well established, and if 
plaintiff’s allegations against them are 
true, it cannot be said that their actions 
did not violate plaintiff’s rights or that a 
reasonable person would not have known 
of those rights.” The court scheduled the 
case for trial. See: Brown v. Coughlin , 
965 F. Supp. 401 (WD NY 1997). ■ 
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From the Editor 

by Dan Pens 


G reetings and welcome to an- 
other issue. Last May, PLN re- 
ceived two $10,000 grants to use for 
outreach mailings of sample issues to at- 
tract new subscribers. From May through 
November we printed and mailed an av- 
erage of 7,000 extra copies per month. 
The resulting new subscription orders 
have not been numerous enough for us 
to have achieved our goal of doubling 
PLN's circulation. In order to accomplish 
that feat, we’ll need to continue sample 
mailings through May of 1998. 

The outreach mailings eat up money 
fast. But because most PLN subscribers 
renew, the cash we pour into outreach 
mailings isn’t going into a sinkhole. It’s 
an investment in PLN' s long-term viabil- 
ity 

As of this writing, we have ex- 
pended all of the grant money. In order 
to continue the sample mailings through 
May of next year, we’ll have to rely on 
reader donations and new subscriptions. 
I think we can do it. And when I say 
“we” I am including the entire PLN fam- 
ily of editors, staff, volunteers, and 
subscribers. 

If you have not already, you will 
soon receive PLN" s annual fundraiser 
letter. Please watch for it and donate 
gener □ iously. One of the expenses PLN 
faces is upgrading our two computers 
with Pentium motherboards, more 
memory, and installing Windows 95. 
This is necessary in order for us to in- 
stall a new custom-designed subscriber 
mailing list software system. The soft- 
ware is being designed by a long-time 
PLN supporter and volunteer who is also 
a professional software developer. He is 
donating the program to PLN (he says 
the same type of custom software would 
cost a corporate customer $10,000). The 
expenses add up quickly. But so do do- 
nations. So please contribute what you 
can today, even if it’s just a few dollars 
or a book of stamps. 

If you can’t afford a monetary do- 
nation, you can still help by finding us 
just one new PLN subscriber. Heck, if 
every PLN reader signed up one new 
subscriber, guess what? Our goal of dou- 
bling PLN’ s circulation would be a done 
deal! 

On page 31 of this issue is a 
full-page ad for PLN' s book, “The 


Celling of America: An Inside Look at 
the U.S. Prison Industry”. Getting the 
book published has been a real learning 
experience. You have no idea how tight 
the book selling market is. Our publisher. 
Common Courage Press, has limited the 
first press run to 3,000 copies. They say 
we’ll be lucky if the first printing sells 
out. Considering the massive amount of 
work that went into producing the manu- 
script, that prognosis is disheartening. 
Needless to say. we’re hoping to over- 
come the long odds against the book 
going into a second printing. Promotion 
and advertising are huge hurdles to over- 
come. Please help by spreading the word 
and encourage people (especially folks 
on the outside) to buy the book. 

The book will not be available in 
book stores until March. Until then, you 
can order it exclusively directly from 
PLN. By ordering the book through PLN 
(rather than from the publisher or 
through a book store) you are helping 
PLN financially. 

Money, money, money. It all comes 
down to money. I hope you don’t get half 
as tired of being hit-up for donations or 
(or hyped to “buy, buy, buy” the PLN 
book) as we get from the endless 
fundraising, hyping and promoting. But 
it has to be done. PLN is more than a 
24-page magazine. PLN offers a ray of 
hope to prisoners, a voice in the struggle. 

Literally billions of dollars are pour- 
ing into the coffers of the U.S. 
Prison-Industrial Complex. Every one of 
those billions goes towards keeping pris- 
oners down, getting tough on prisoners, 
tightening the limits on prisoners’ prop- 
erty, closing prison law libraries, 
building high-tech control units, hiring 
more guards and paying them more over- 
time. and paying parole boards to hand 
out lengthy flops. 

PLN is one of the few, tiny, strug- 
gling organizations working to stem the 
“get tough” avalanche that threatens to 
bury us all. I said it comes down to 
money. But it’s much more than a ques- 
tion of cash. It’s a question of struggle. 
If you are in prison, would you rather 
lay down and let ‘em bury you? Or do 
you want to be a part of the struggle? 

PLN has a new web site: 
www.prisonlegalnews.org. Right now 
our webmaster is an unpaid volunteer. 


Since he has to work a “real job” to put 
food on the table, he is limited in the 
time he can devote to maintaining the 
web site. We are attempting to secure 
funding to bring him on board as a 
full-time paid staff. If we can do so, he’ll 
have time to upload and hypertext link 
every PLN law article published since 
1 990. We plan to add pre- 1 990 case sum- 
maries as soon as we can research and 
write them. The PLN case summaries 
will be hyperlinked to the full text of the 
actual court rulings. We also plan to 
house a National Brief Bank on the web 
site. 

It is an incredibly ambitious under- 
taking. But we think it’s the next logical 
step in the struggle. Prison law libraries 
have already closed in Arizona. Other 
states (e g. California) are following a 
similar path. But rather than kill their 
prison law libraries with one blow, they 
are cutting off funding and will slowly 
starve them to death. Hence the PLN 
research site. * 

Obviously, prisoners don’t surf the 
‘Net, but most prisoners have people on 
the outside who can access the ‘Net and 
download stuff for them. However, be- 
fore the PLN web-based prison civil 
rights litigation research site and na- 
tional brief bank can become a reality, 
literally thousands of hours of work will 
have to go into loading all of the data 
onto the site. It can be done with no less 
than one full-time staff, with the help 
of numerous volunteers. And in order 
for the project to be financially 
self-sufficient for the long term, we plan 
to charge a nominal subscription fee to 
access the litigation research portion of 
the web site. The largest legal on-line 
service, Westlaw, charges something 
like $150 an hour for access. We are 
hoping to charge that amount as an an- 
nual subscription fee for a full year of 
unlimited access. 

But I have reached the end of the 
page. You wili hear more about the PLN 
web site in the coming months. Let’s 
hope the funding comes through so 
there will be more to tell. Until next 
month (and next year) enjoy this issue 
of PLN. Pass it along to a friend. En- 
courage others to subscribe. And please 
do your part to help keep the struggle 1 
alive. | 
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Arizona Death Row Chain Gang Killing 


LN has previously reported how 
the death row chain gang in 
Arizona has resulted in numerous inci- 
dents of violence, including prisoners 
being wounded by shotgun blasts to quell 
fighting. 

On July 9, 1997, the violence took 
a bizarre and deadly turn. On that date, 
Rebecca Lynn Thornton, 38, who had 
recently moved to Arizona from Tacoma, 
Wash. , and six months earlier in a prison 
ceremony married death row prisoner 
Floyd Bennet Thornton, Jr.. 36, was 
killed by a prison guard. 

Rebecca Thornton drove up to the 
chain link fence topped with razor wire 


which runs along the field where her 
husband labored on the chain gang at the 
Florence state prison. Through her car 
window she opened fire with an AK-47 
assault rifle then stepped from her ve- 
hicle firing with a pistol. As prisoners 
and guards scattered, her husband ran 
towards her, being wounded in the pro- 
cess by guards shooting rubber bullets. 
At the fence, according to ADOC spokes- 
woman Camilla Strongin, Thornton 
yelled to his wife, “Shoot me! I’m sorry 
things went wrong. Shoot me. Shoot me.” 
His new bride took aim at him and fired. 
He later died at a local hospital. A guard 
then gunned down Rebecca Thornton. 



Supreme Court Rulings Trickle Down 


I n the aftermath of the 1996-97 
U.S. supreme court term there 
have been several reversals and remands 
in the lower courts. 

Washington Civil Commitment 
La.: In the November, 1995, issue of 
PLN we reported Young v. Weston , 898 
F. Supp. 744 (WD WA 1995) where a 
district court in Washington struck down 
as unconstitutional that state’s civil com- 
mitment law. The case was on appeal 
when the supreme court decided 
Hendricks v. Kansas, 117 S. Ct. (1997) 
[PLN Aug. 1997], The ninth circuit re- 
manded Young to the district court for 
reconsideration in light of Hendricks. 
See: Young v. Weston, 122 F.3d 38 (9th 
Cir. 1997). 

RFRA: In the April, 1997, issue we 
reported the seventh circuit’s ruling in 
O 'Leary v. Mack, 80 F.3d 1175 (7th Cir. 
1996) where the appeals court inter- 
preted the Religious Freedom 
Restoration Act. The U.S. supreme court 
has vacated that ruling for reconsidera- 
tion in light of City of Boerne v. Flores, 
117 S.Ct. 2157 (1997) [PLN. Sep. 1997] 
which struck down as unconstitutional 
the RFRA. See: O’Learv v. Mack, 66 
USLW. 3218 (10-7-97). ' 

WA Good Time : In the February. 
1996, issue of PLN we reported Gotcher 
v. Wood , 66 F.3d 1097 (9th Cir. 1995) 


where the ninth circuit held that Wash- 
ington prisoners have a protected liberty 
interest in their good time credits. The 
supreme court vacated Gotcher at 117 
S.Ct. 1840(1997) [PLN, July, 1997], On 
remand, the ninth circuit ruled, in its 
entirety: 

“The court has reconsidered its hold- 
ing in Gotcher..., in light of Edwards v. 
Balisok, 117 S.Ct. 1584(1997). Weagree 
with Wood that Edwards forecloses 
Gotcher ’s entire compensatory claim 
under 42 U.S.C. § 1983. Because we do 
not reach the issue of whether Gotcher 
has a protectable liberty interest in re- 
ceiving good time credits or remaining 
free of disciplinary segregation, we deny 
Gotcher ’s request to republish parts of 
our earlier decision. The district court’s 
dismissal of Gotcher ’s claim is AF- 
FIRMED.” See: Gotcher v. Wood, 122 
F.3d 39 (9th Cir. 1997). 

In effect this ruling leaves Gotcher 
with no remedy for his claim that his 
good time credits were illegally seized 
as he has been out of prison for several 
years, having spent an additional 30 days 
in prison as a result of the disciplinary 
hearing he challenged. This ruling leaves 
open the question of whether Washing- 
ton prisoners have a due process liberty 
interest in their good time credits. Plain- 
tiffs arguing this issue in future cases 
should urge the court to adopt the rea- 
soning in the now vacated, and thus not 
binding, ruling at 66 F.3d 1097. H 


Floyd Thornton was on death row 
for the 1 993 murder of a 74-year old man 
while on escape from the Cochise county 
jail where he was being held on another 
murder. It was later discovered his 
leather ankle strap had been cut with a 
razor, and that two other prisoners on 
the chain gang had partially cut through 
their straps, according to Strongin. 

“Initially,” said Strongin, ‘’the de- 
partment had decided to use that type of 
leg restraints because they are more hu- 
mane. Obviously we will be reviewing j 
that.” j 

The botched escape attempt and kill- 
ings have rekindled the debate about 
chain gangs which critics claim are used 1 
for purely political reasons. “This entire 
incident can be laid at the feet of Gov. 
Symington, and Sam Lewis [former 
ADOC director still feeding at the state 
trough on retainer as “consultant” to 
ADOC], and Terry Stewart. They are the 
people who have chosen to use these pris- 
oners for public display,” said Donna 
Hamm. President of the advocacy group. 
Middle Ground. 

Symington pledged chain gangs 
during his 1994 re-election campaign. 
Lewis began them for all lock down units 
the summer of 1995, following the lead 
of Alabama. The death row chain gang, 
the only one in the nation, was added in 
December, 1995. It was the final act by 
Lewis as he resigned, and his long time 
crony, Terry Stewart, was inserted as di- 
rector by Symington. | 

A Phoenix newspaper reported in j 
August, 1996, that chain gangs were part 
of a deal Lewis cut with Symington. Ac- 
cording to the Grapevine News : "Lewis 
agreed to support the punitive measures 
of Symington [oppression of prisoners] 
to help him further his political aspira- 
tions. In return, Lewis demanded that he 
get to name his successor when he 
resigned. . .One of the key elements of the 
deal was that chain gangs would be in- 
stituted in the prison system.” | 

Stewart said they will examine 
whether “there’s anything we need to 
modify in order to continue the chain 
gangs, but they will continue.” ■ 

Sources: Seattle Times , Arizona Daily 
Star, Tribune, Grapevine News \ 
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Pro Se Tips and Tactics 

By John Midgley 


A tool used in many prison and 
ail cases, especially by defen- 
dants, is a summary judgment motion 
under Federal Rule of Civil Procedure 
56, If you lose a summary judgment 
motion brought by the defendant, you 
have lost your case (unless you can get 
the summary judgment ruling reversed 
on appeal). Therefore, it is very impor- 
tant that pro se prisoners know how to 
deal with summary judgment motions. 

This is the first of two columns about 
summary judgment. 

This column discusses summary 
judgment motions in general, the role of 
discovery in defending against summary 
judgment motions, and what is a “mate- 
rial fact” under the summary judgment 
rules. The next column will discuss what 
a “genuine issue” of material fact is un- 
der the summary judgment rules, and 
what materials and procedures are nec- 
essary to show a “genuine issue.” In both 
columns, I will refer to Federal Rule of 
Civil Procedure 56 as “Rule 56.” 

1 . Summary Judgment Generally 

Rule 56 provides for summary judg- 
ment by motion. “Summary judgment” 
means judgment made without the need 
for a trial and without waiting for a trial. 
Rule 56(c) provides that if a summary 
judgment motion is made, summary 
judgment shall be given “forthwith if the 
pleadings, depositions, interrogatories, 
and admissions on file, together with the 
affidavits, if any, show that there is no 
genuine issue as to any material fact and 
that the moving party is entitled to a 
judgment as a matter of law." (Empha- 
sis added.) 

The underlined portion of Rule 
56(c) means that if the important facts 
are not in dispute and if the law when 
applied to those facts says that one side 
should win, then the case can be decided 
without a trial. Trials are held so that a 
judge or jury can decide what happened 
— that is, determine the facts. The sum- 
mary judgment rule says that if the facts 
aren’t really in dispute, then the judge 
can just apply the law to the undisputed 
facts and decide the case without wait- 
ing for trial. 


The complicated parts of applying 
the underlined ianguage of Rule 56(c) 
come in deciding what are “material 
facts,” whether there is any “genuine” 
dispute as to those facts, and how these 
things are shown or proven to the court. 
I discuss these issues in more detail be- 
low and in the next column. 

Either side can make a motion for 
summary judgment. However, a plain- 
tiff moving for full summary judgment 
has to show that as to each element of 
the claim there is no genuine factual dis- 
pute. (See below for a discussion of how 
to determine the elements of a claim.) 
Tliis is often hard to do. I focus in this 
discussion mostly on defending against 
motions for summary judgment because 
in prison and jail cases the defendants 
are more likely to be the party moving 
for summary judgment. 

But note that under Rule 56(d), sum- 
mary judgment does not have to be 
granted on all parts of a case, but can be 
granted as to some issues but not as to 
other issues. This is called “partial sum- 
mary judgment," and if granted it does 
not prevent a trial but it does shorten the 
trial by narrowing the issues. An ex- 
ample would be a case in which it is clear 
on undisputed facts that the defendant 
broke the law, but it is disputed what 
damage this caused the plaintiff. In this 
kind of case, the plaintiff could get a 
summary' judgment saying the plaintiff’s 
rights were violated, but there would be 
a trial on the amount of damages. 

2. The Importance Of Discovery 

The summary judgment rules high- 
light how important it is for plaintiffs in 
prison cases to take advantage of the dis- 
covery tools listed in Federal Rules of 
Civil Procedure 26 - 37. As Rule 
56(c)(quoted above) makes clear, sum- 
mary judgment motions are decided 
partly on the basis of what the parties 
have found in discovery through deposi- 
tions, interrogatories, requests for 
admissions, etc. Therefore, you should 
be using these tools, both to get your case 
ready for trial and to be prepared to op- 
pose a summary judgment motion. 


If a summary judgment motion 
comes before you havemr opportunity to 
do discovery, the rules allow the judge 
to put the summary judgment motion on 
hold until discovery is completed. Rule 
56(f) provides: 

(f) When Affidavits Are Unavail- 
able. Should it appear from the af- 
fidavits of a party opposing the mo- 
tion that the party' cannot for rea - 
sons stated present by affidavit facts 
essential to justify the party’s oppo- 
sition. the court may refuse the ap- 
plication for judgment or may or - 
der a continuance to permit affida - 
vits to be obtained or depositions to 
be taken or discovery to be had or 
may make such other order as is just. 

So, if the defendant makes an early 
summary judgment motion but you have 
not had time to obtain the information 
you need to oppose it. ask for time to do 
discovery. See Celotex Corp. v. Catrett, 
All U.S. 317. 322, 326 ( 1 986)(referenc- 
ing the need for “adequate time for 
discovery” and suggesting that some 
motions for summary judgment are “pre- 
mature”). 

But don ’t wait too long. If you have 
had time to do discovery but have not 
taken advantage of the opportunity, you 
probably will not be given the chance to 
do discovery after the defendant moves 
for summary judgment. Anderson v. Lib- 
erty Lobby, Inc., All U.S. 242, 257 
(1986)(“the plaintiff must present affir- 
mative evidence to defeat a properly 
supported motion for summary 
judgment... even where the evidence is 
likely to be within the possession of the 
defendant, as long as the plaintiff has 
had a full opportunity to conduct discov- 
ery...”) 

3. What Is A “Material” Fact? 

Summary judgment may be granted 
if there is no “genuine issue as to any 
material fact.” Rule 56(c)(emphasis 
added). In order to know how to either 
make a summary judgment motion or 
defend against one, you need to know 
what a “material fact” is. 
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Material facts are facts that help to show "deliberate indifference to a seri- facts that w ill determine whether you win 

prove or disprove one or more of the so- ous medical need. '’ Estelle v. Gamble, or lose. Other facts are not "material," 

called "elements” of your claim. The 429 U.S. 97 (1976). because they don’t bear on whether you 

elements of your claim are those things From these two sources of the law, will win or lose: 

that you must show in order to win your you can now list the essential elements “Only disputes over facts that might 
case. Every legal claim has elements, of your medical care claim: affect the outcome of the suit under the 

and you must figure out the elements of - governing law will properly preclude the 

your claim in order to decide not only I the defendant was acting under entry of summary judgment. Factual dis- 

whether you have a claim and so should color of state law (meaning he or putes that are irrelevant or unnecessary 

file a lawsuit, but also to understand what s * ie was a state employee acting at will not be counted.” Anderson v. Lib- 

facts will be found to be "material” if a the prison); er(y lobby, Inc., All U.S. at 248. 

summaty judgment motion is filed. 2. you had a "serious medical M y next column will discuss how 

The elements of a claim come from need” (which is further defined in material facts may be presented in con- 

the law that describes what the claim is. caselaw); nection with summary judgment 

For example, suppose you have made a , motions, and what is a " genuine issue of 

claim for damages for unconstitutional J t e defendant acted with delib material fact” sufficient to defeat a sum- 

medical care provided to you in prison. eralc ^difference toward that need mary judgment motion. 

You would find the elements of this (defined in caselaw), The law relating to summary judg- 

claim in the following way: 4. these actions of the defendant ment motions is complicated. The 

- Under 42 U.S.C. § 1983, you must caused you damage. discussion above is about general prin- 

show that the defendant, acting under ciples and may not apply to your case, 

color of state law. violated your consti- If y° u cannot prove all of these elements. You should conduct your own research 
tutional rights, and caused damage. y° u cannot make out your case for dam- to determine how the law applies to your 

- The constitutional right involved a § es for unconstitutional medical care. case . ■ 
is the Eighth Amendment right to medi- F acts which tend to show the exist - 

cal care in prison, and to make out a ence or nonexistence of these elements [John Midgley is a staff attorney at Co- 
claim ofviolation of this right, you must are "material facts,’ because these are the lumbiaLegal Services in Tacoma, WA] 

Leon County Employees Replaced by Slaves 

L eon County, Florida, sheriff The county will save about $224,000 different opinion. Who knows? Maybe 

Larry Campbell beamed with a year. For the same duties, a new county some of those would-be county employ- 
pride as he watched one of his campaign employee would earn about $16,000 a ees will write a few bad checks to put 
promises come true. Fourteen year, Sasser said. By contrast, explained food on the table for their families. Then 
zebra-striped prisoners filed onto a bus Campbell, the prisoners earn good time they could land a job with the county, 
waiting to take them to their first day of and free meals. Jail detainees who do not Free meals. And a snappy zebra suit to 
forced labor clearing brush along county "volunteer” for the forced labor are boot. H 
roads. Campbell was especially proud of charged a daily fee for their meals. Source: Tallahassee Democrat 

the lurid black and white striped con- "These gentlemen are eager to go to 

vict uniforms, saying that he hopes the work,” said Lt. Tommy Mills, who over- Ohio Overtime Gravy 
outfits will be a deterrent for people who sees the labor camp. Mills said that he 

might commit the kind of crimes that had to turn down several jail prisoners According to a report in the Colum- 
land them in jail. who wanted to take advantage of the op- bus Dispatch, overtime pay for Oluo state 

"I don t want people working for an portunity to earn free meals. employees is expected to reach an 

honest living being confused with pris- County commissioner Jane Sauls all-time high of $72 million in 1997. 
oners,” he said. "I don’t want these said it hasbeen nearly 30 years since the Among the 68 Ohio state agencies, em- 
[prisoners] to like these suits. I think it’s county last operated a similar labor camp, ployees of the state’s burgeoning prison 
going to be in the best interests of the She said the rising costs of running the system account for $23.7 million, about 
citizens overall.” jail dictate that the county take steps to a third of the total. 

The prisoners will take the place of lessen the financial burden of locking up A large portion of that overtime 
10 county public works jobs slots result- drunk drivers, bad check writers, forg- gravy, however, goes to pay guards while 
ing from a hiring freeze lasting more ers and petty thieves. they are not even working. Ohio prison 

than a year. In order to avoid the ap- "Any cost savings to Leon County guards are required to attend a roll call 
pearance of “people working for an is what we’re looking for.” Sauls told meeting 10 minutes before their shift 
honest living” being replaced by unpaid reporters outside the gates of the labor begins. However, they receive 30 min- 
slaves in striped suits, the public works camp. “I think the citizens would like to utes of overtime pay for showing up 10 
jobs were eliminated through "normal see the inmates out working. ’ minutes early. Guards, whose pay aver- 

attrition,” explained Jesse Sasser, direc- But there are at least ten county citi- a ges $ 10 an hour, get $75 in extra roll 
tor of operations for the Leon County zens who might otherwise have landed a call gravy for five overtime hours every 
Department of Public Works. paying county job who might express a two weeks. ■ 
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Jury Awards $201,501 to Raped Indiana Prisoner 

By John Entry 


G raylon Bell was placed in the 
Plainfield Correctional Facility 
operated by the Indiana Department of 
Correction in January of 1994. Shortly 
after, another prisoner, Grady Vaxter, 
started hitting on Bell hinting Vaxter was 
interested in Bell and wanting Bell to 
cooperate. Bell did what he could to stay 
away from Vaxter and started complain- 
ing to anyone he could about Vaxter. For 
his efforts. Bell was told to “just say no” 
and then moved to a cell even closer to 
Vaxter during that summer. Finally and 
incredibly on August 20, 1994, they were 
made cellmates. Threatened with deten- 
tion if he did not move in with Vaxter, 
Bell moved but loudly complained to 
several guards and his counselor. Calls 
were made but his entreaties were re- 
jected and nothing was done. 

On August 23, 1994, Vaxter raped 
Bell early in the morning. Afraid and 
not knowing who to tell, Bell waited un- 
til after breakfast to seek help when he 
could get out of the cell and away from 
Vaxter. The key defendants did not be- 
lieve him and Bell ended up in detention. 
In detention he kept complaining about 
being raped until another guard ordered 
Bell sent to the hospital for a rape ex- 
amination. 

The examining physician tesified 
that the evidence was consistent with 
rape but could not say whether Bell was 
raped or not. The rape kit examination 
was inconclusive. It was Bell’s word 
against a witness who did not testily. 
When the story finally came out in the 
Indianapolis Star newspaper in January 
of 1995 that Bell was alleging he was 
raped and naming names, the cover-up 
started. The guards who testified they 
warned defendants were subjected to ha- 
rassment. Another guard who saw Bell 
when he came back from the hospital 
also caught flack as did the counselor 
who testified regarding the “just say no” 
remark. 

Defendants contended in the alter- 
native that Bell consented, owed Vaxter 
a debt, and Vaxter, a dialysis patient, was 
too sick to have done it and it never hap- 
pened. Along the way, the defendants 
admitted that Bell had complained re- 
peatedly about Vaxter but only that he 


was dirty and smelly. This story just did 
not ring true and a number of contradic- 
tory statements seemed to be the undoing 
of defendants. By the time they were 
done, the jury apparently preferred to 
believe Bell. 

Prior to the trial, defendants had en- 
rolled the help of a forensic psychologist 
from Michigan who was going to testify 
that Bell was a self-mutilator whose prior 
behavior suggested that he hurt himself 
to get away from Vaxter although it was 
not clear why he would do that in his 
particular situation. The real purpose of 
the “expert” testimony appeared to be to 
lead the jury to the conclusion that Bell 
hurt himself to stay out of detention and 
was not raped at all. 

For a number of reasons including 
a lack of foundation under Daubert v 
Merrell Dow Pharmaceuticals, 509 US 
579, 125 LE 2d 469, 113 S.Ct 2786 
(1993), the evidence was excluded. 
Conflicting testimony (allegedly) and 
this exclusion of the expert testimony are 
the only two practical bases for the pend- 
ing motion for a new trial. Neither is 
likely to succeed based on the record. The 
petition for attorney fees is still 
pendingwith the ruling on the motion 
for a new trial. 

The case is remarkable in that prison 
lawsuits rarely do well in courts in Indi- 
ana, do not end with large amounts for 
damages (often merely nominal), and 
never result in punitive damages. The 
jury apparently rejected the suggestion 
that Bell could have gone into protec- 
tive custody but elected not to take it. 
The case is remarkable as well because 
eight jurors not only agreed that all but 
one of the defendants were liable for lis- 
tening to but not heeding the warnings, 
but imposed punitive damages against 
each remaining defendant (totalling 
$ 146,500). This is even more significant 
since Bell’s counsel only discussed how 
to figure out compensatory damages and 
did not discuss punitive damages in clos- 
ing at all. After awarding $55,001 in 
compensatory damages, the jury all on 
its own after six hours of deliberations 
followed the court’s instructions and 
carefully imposed punitives on each de- 
fendant according to their view of these 


defendants’ outrageous actions. The 
amounts awarded were clearly within the 
guidelines imposed by the court recently 
for punitives. 

One of the defendants has quit, one 
is the new superintendent of programs 
and one is retiring as superintendent of 
a nearby facility. The rest are apparently 
still working, but perhaps with a little 
more willingness to listen if someone 
complains. It is quite likely that defen- 
dants will pursue an appeal if a new trial 
is not granted. See: Bell v. Phemster. H 

[John Emrv is the Indiana attorney who 
successfully represented Bel! at trial. ] 

Private Prisons Cheaper? 

T he New Mexico state DOC con- 
tends that Corrections Corpora- 
tion of America has overcharged the state 
by nearly $2 million since the 
CCA-operated Women’s Correctional 
Facility at Grants N.M. opened some 
eight years ago. State officials also say 
that CCA is not living up to a deal struck 
in the 1997 legislative session to lower 
costs at the Grants prison. fj 

CCA bills the state $95 a day for 1 
most of the women it imprisons at the I 
Grants facility, about double what the 1 
state pays to house overflow New Mexico 1 
male prisoners in Texas rent-a-jails. 9 
“Frankly, it’s absurd,” NM DOC 
chief Rob Perry said of the CCA rate. 

But CCA denies there have been any 
overcharges in the past, and corporate 
PR flack Susan Hart said the company 
“did not agree to any sort of price de- 
crease” for the 1997 fiscal year. j 

CCA claims the higher rate it 
charges at the Grants prison is due to 
extra services needed by female prison- 
ers and a high debt service on the prison. 
CCA says that $22 per prisoner per day 
is assessed to service the debt. 

“We are continuing discussions with 
both the corrections department and the 
legislative finance committee and we 
think we will be able to work it out,” Hart 
said. ■ I 

Source: Associated Press I 
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The Poor Get Poorer — The Rich Get Prisons 


W all Street recently celebrated 
an initial public offering 
(IPO) and welcomed the addition of a 
spanking new growth-oriented corpora- 
tion: CCA Prison Realty Trust. 

This Nashville-based corporation is 
a spin-off of the world’s largest private 
prison corporation — another Wall 
Street darling, Corrections Corporation 
of America — whose stock is one of the 
top performers on the NYSE (doubling 
in value in just the first six months of 
1997). CCA Prison Realty Trust is the 
nation’s first real estate investment trust 
(REIT) that will focus solely on buying 
prisons. 

As reported by Gregg Wirth in Left 
Business Obsen’er, CCA Prison Realty 
sold 18.5 million shares in its IPO. 1.5 
million more than originally planned, at 
a price of $2 1 a share, a dollar above 
initial projections, so hot was Wall Street 
for a piece of the imprisonment action. 
The deal was underwritten by investment 
bank J.C. Bradford & Company, also 
based in Nashville, and a fleet of 
co-managing firms, including heavy- 
weights Lehman Brothers and 
PainWebber. 


In a research paper. Equitable Secu- 
rities (yet another Nashville firm), 
estimated that the U.S. prison population 
will reach 3.5 million over the next ten 
years, more than double the 1995 
warm-body count of 1.6 million prison- 
ers. In an SEC filing in advance of the 
IPO, Equitable Securities wrote: “As a 
result of the number of crimes commit- 
ted each year and the corresponding 
number of arrests, incarceration costs 
generally grow faster than any other part 
of a government’s budget. In an attempt 
to address these pressures, government 
agencies responsible for the operation of 
correctional and detention facilities are 
increasingly privatizing such facilities.” 

The malodorous language of corpo- 
rate profiteering on the commodification 
of the imprisoned is bad enough. But as 
Wirth points out in LBO, the real stench 
of this IPO rises from the revelation that 
CCA Prison Realty will make its first 
incestuous purchase of nine prisons from 
its parent corporation. Corrections Cor- 
poration of America, for $308. 1 million. 
Unsurprisingly, many of the top execu- 
tives of CCA are also running CCA 


Prison Realty. Doctor R. Crants, CEO 
of CCA, is also chairman of CCA Prison 
Realty. While some Wall Street analysts 
pointed out this apparent conflict of in- 
terest, that didn’t deter eager investors 
from scooping up the shares. 

CCA Prison Realty will hand over 
$308.1 million — cash — to its parent 
and then lease the nine prisons back to 
CCA. With the $80 million left over, 
CCA Prison Realty will be shopping for 
more prisons — most likely from CCA. 
which has five new prisons under con- 
struction. 

And CCA. flush with over $300 
million in cash, will be looking to boldly 
expand the frontiers of prison 
privatization, no doubt lobbying state and 
federal lawmakers for tougher crime bills 
and longer sentences in the process. 

Left Business Observer (ISSN 
1 042-0134), the principal source for this 
article, is available for $22/yr ($55/yrfor 
institutional/high income) from: LBO; 
250 W 85 Street; New York. NY 
10024-3217. Doug Henwood's book. 
Wall Street . can be ordered by calling 
1-800-233-4830. or by visiting a book- 
store. ■ 


AEDPA Applies to Prison Disciplinary Hearings 


T he court of appeals for the sev- 
enth circuit held that the Anti- 
terrorism and Effective Death Penalty 
Act (AEDPA), Public Law No. 104-132, 
which amended the federal habeas cor- 
pus statutes, applies to habeas petitions 
challenging prison disciplinary hear- 
ings. The court also held Indiana 
prisoners have a state created liberty in- 
terest in their good time credits. 

Norman Sweeney is an Indiana state 
prisoner who was infracted and found 
guilty of tampering with the lock on his 
cell door. After exhausting his adminis- 
trative remedies Sweeney filed a petition 
for habeas corpus claiming his right to 
due process was violated when the dis- 
ciplinary hearing officer denied him 
witnesses and documentary evidence. 
The district court denied relief and the 
appeals court affirmed. 

The court of appeals relied on Meeks 
v. McBride , 81 F. 3d 717, 719 (7th Cir. 
1996)|/Y.V. May, 1996] which held “Un- 
der Indiana law, state prison inmates 
have a protected liberty interest in earned 
time credits. . . . The state may not deprive 
inmates of good time credits without fol- 


lowing constitutionally adequate proce- 
dures to insure that the credits are not 
arbitrarily rescinded.” Thus, under 
Sandin v. Connor ^ 115 S.Ct. 2293 
( 1 995)[/ J> / J ,V. Aug. 1995] the court held 
Sweeney was entitled to due process. 

In the August, 1996, issue of PLN 
we reported the changes the AEDPA 
made to the federal habeas statutes. This 
includes creating 28 U.S.C. § 2254(d) 
which dictates the legal standard of re- 
view to habeas petitions filed by state 
prisoners. “First, § 2254(d)(1) directs 
that we are no longer permitted to apply 
our own jurisprudence, but must look 
exclusively to supreme court caselaw in 
reviewing a petitioner’s claim. Second, 
our criterion for assessing the reasonable- 
ness of a state court’s application of 
supreme court caselaw, pursuant to § 
2254(d)(1), is ‘whether the determina- 
tion is at least minimally consistent with 
the facts and circumstances of the case’.” 
The court in this case noted that the 
amended habeas statute was applicable 
to prison disciplinary hearings. 

In the July. 1997. issue of PLN we 
reported Edwards v. Balisok, 117 S.Ct. 


1584 (1997) which discussed when pris- 
oners must rely on federal habeas corpus 
and when they can use § 1983 to chal- 
lenge prison disciplinary hearings. 
Litigants relying on the habeas process 
will face additional hurdles and greater 
burdens in finding relief. This includes 
having to rely solely on U.S. supreme 
court precedent rather than circuit law; 
having little opportunity to conduct dis- 
covery and exhaustion of state court 
remedies, if any. 

In this case the court affirmed 
denial of Sweeney’s petition finding none 
of the hearing committee’s decisions re- 
sulted in “a decision contrary to supreme 
court caselaw.... Under § 2254(d)(l)’s 
‘reasonableness’ standard, we give state 
court judgments more deference than we 
would under an ‘erroneous’ and perhaps 
even under a ‘clearly erroneous’ stan- 
dard... This is a demanding standard 
Sweeney has not met.” As a practical 
matter, it is unlikely many petitioners 
will be able to meet this “demanding” 
standard. See: Sweenev v. Parke , 113 
F.3d 716 (7th Cir. 1997). | 
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Uprisings in New York State Prisons 


B rutality by guards lay behind a 
major uprising at the Mohawk 
Correctional Facility in upstate New 
York in July 1997. Josea Benefield, a 22 
year-old African-American prisoner in 
solitary confinement was reported to 
have hung himself with a bed sheet on 
Thursday. July 17. He had been sched- 
uled for release on parole in 90 days. 
Former prisoners say there is nothing 
from which to hang anything in “the 
box” — only a bed and minimal toilet 
facilities. There is not even a light 
switch; cell lighting is controlled from 
the outside. The following day prisoners 
demonstrated rejection of the official 
explanation by dressing identically in 
their “full green” and staging food strikes 
at both lunch and supper. 

During the afternoon of July 18 at 
least 100 prisoners witnessed the open 
beating of a handcuffed prisoner, and 
later, after the supper hour when they 
were congregated in the recreation yard, 
the beating of another prisoner. At this 
second beating, a number of prisoners 
attacked the guard. Over a hundred 
guards were brought in from nearby pris- 
ons and, by the time control was returned 
to the administration, 10 guards had been 
hurt. The New York Department of Cor- 
rectional Services (DOCS) would not say 
how many prisoners had been hurt. 
Ninety are known to have been trans- 
ferred. Since the 1972 prison revolt at 
Attica the Corrections Department Pub- 
lic Relations Office has learned to control 
information and, according to Jose 
Santiago, News Director of Pacifica sta- 
tion, WBAI, often simply refuses to 
answer questions. 

Mohawk is a 1,300 bed medium - 
security prison, one of several near 
Rome, New York. Prisoners live in dor- 
mitories rather than in cells. Both 
ex-prisoners and the families of men 
presently incarcerated insist that, al- 
though there is certainly overcrowding 
in New York prisons, there are no more 
than 15 or 20 prisoners above the limit 
at Mohawk. The families reported that 
prisoners are often beaten, and that, 
when visiting, they themselves are rudely 
treated. Among former prisoners 
Mohawk has a history of serious abuse 
by guards and a reputation as one of the 


By Julia Lutsky 

worst prisons in the state. According to 
the ex-prisoners, there is a group of be- 
tween 5 and 18 guards at Mohawk who 
wear tattoos showing the head of an Af- 
rican American baby with its neck in a 
noose. This tattoo hasbeen seen at other 
state penal institutions as well. At least 
one ex-prisoner is pursuing a case of 
medical malpractice and abuse against 
the prison. The prison hospital has re- 
cently suffered severe cutbacks in both 
personnel and supplies so that prisoners 
often go entirely without treatment. 

Disturbances at two other New York 
State prisons have also been reported 
recently. On August 4, 1997, a fight in 
the prison recreational yard resulted in 
the lockdown of 735 of the 2,195 pris- 
oners at Sing Sing prison in Ossining 
just north of New York City. Four pris- 
oners were removed to hospitals where 
one was reported to be in critical condi- 
tion. Guards reported that they had found 
more than 30 weapons, among them 
home made knives and single edge ra- 
zor blades. 

At Clinton Correctional Facility in 
Dannemora, about 140 miles north of 
Albany, three fights occurred on August 
8, 1997. All of them took place in the 
mess hall and kitchen of the prison, and 
all of them involved home made weap- 
ons. Sean Davis. 27. and Terrance Davis 
(unrelated), 29, were taken to a nearby 
hospital and reported to be in fair condi- 
tion. Nine prisoners were treated at 
Dannemora as were 11 guards. Though 
guards reportedly ended the violence in 
only 20 minutes, according to the AP 
dispatch (AT Times, 8/10/97), normal op- 
erations were suspended that same night, 
August 8. 

From the available information, it 
is not possible to determine whether 
these instances at Clinton and Sing Sing 
resulted from overcrowding or more di- 
rectly from guard brutality. Guards have 
been known to provide for the arming of 
particular prisoners and to arrange for 
what they know to be potentially dan- 
gerous confrontations. 

Governor George Pataki and the 
State Legislature announced a deal on 
the state’s long overdue budget at the end 
of July. Debate around the criminal jus- 
tice system had centered primarily on the 


number of new prisons and cells to be 
constructed over the next five years. Each 
new maximum security cell costs about 
$293,000; the Governor had argued for 
7,000 of them in three new prisons. The 
- Assembly had proposed 1,000. a drug 
program and the hiring of more correc- 
tions officers. The “compromise” 
agreement will provide for one new 
maximum-security prison with 750 
double-occupancy cells and 800 addi- 
tional double-occupancy maxi- 
mum-security cells at existing medium- 
security institutions. The new prison will 
be constructed in Altamont, just west of 
Albany. Both it and the additional cells 
will mean more jobs for the communi- 
ties in which they are built, and 
guaranteed profits for the companies that 
supply them with everything from food 
and clothing to office supplies. 

At least 40 upstate towns in 1 9 coun- 
ties had requested prisons be built in their 
jurisdictions. During the debates Correc- 
tions Commissioner Glenn Goord said 
that the Mohawk uprising proved the 
state needed more prisons. Since the real 
problem at Mohawk is abuse, the entire 
affair is discussed behind closed doors. 
People may believe an argument for more 
prisons premised on overcrowding, but 
they will surely not believe it if they are 
informed about the brutality taking place 
within them. H 

Source: Pacifica station WBAI July 18 
and subsequent news broadcasts; NY 
Times AP dispatches, 8/7, 8/8/97; 
People's Weekly World , 8/16/97 


NEWS IN BRIEF 

TX: On September 3, 1997, Hous- 
ton homicide detectives arrested Lt. 
Byron Blue, a supervisor at the Har- 
ris county juvenile boot camp 
program on charges that he tampered 
with logbooks showing how often 
supervisors checked on youths at the 
facility. An unnamed youth hanged 
himself in his cell on September 2, 
1997. Blue was supposed to check on 
the youth every 15 minutes and 
didn’t. After the death Blue at- 
tempted to alter the logbooks to cover 
up his neglect. 
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A Matter of Fact 


> The U.S. adult population in- 
creased 19 percent from 1980-95 (from 
163.5 million to 194 million), while the 
U.S. adult prison population increased 
237 percent during the same period 
(from 3 19,598 to 1,078.545). 

> According to Bureau of Justice 
Statistics (B JS) figures, “drug offenders” 
constituted 26 percent of all state and 
federal prisoners in 1993, whereas this 
segment accounted for only 8 percent of 
all prisoners in 1980. 

> According to Robert Gangi. 
Executive Director of New York’s Cor- 
rectional Association, more than 21,500 
drug offenders were locked up in New 
York state prisons under the state’s tough 
mandatory sentencing laws. 

> The 1 996 payroll for Ohio state 
workers topped $2.35 billion. Salaries 
and overtime helped at least 109 state 
workers earn more than $100,000 in 
1996. All but three of the state’s 42 
highest-paid employees were either psy- 
chiatrists or physicians working in Ohio 
prisons. While doctors dominated the 
highest-paying positions, prison guards 
accounted for the largest share of over- 
time. 

> The Ohio State Highway Patrol 
reports that between 1991 and 1996. 184 
visitors and 13 prison employees were 
arrested for attempting to smuggle drugs 
into prisons. The amounts smuggled by 
visitors are usually very small. By con- 
trast, one Ohio state prison guard was 
caught bringing in a pound of marijuana 
into Warren Correctional Institute hid- 
den in a false bottom of a duffel bag. 

> In 1970, prisoners filed 2,030 
§1983 lawsuits and 9,088 habeas cor- 
pus suits. The total state/federal prison 
population in 1970 stood at 196,429. 
Combining both types of suits, there was 
one suit filed for every 17 prisoners. By 
1994, the number of prisoner § 1 983 suits 
grew to 39,065, while only 13,359 
habesa corpus actions were filed. The 
1994 state/federal prison population 
stood at 1,093,738. Combining both 
types of suits, there was 1 suit filed for 
every 21 prisoners in 1994. In per-captia 


terms, therefore, prisoners filed lawsuits 
at a 23.5 percent higher rate in 1970 than 
in 1994. 

> In 1996, U.S. workers filed 
more than 23,000 job discrimination law- 
suits in federal courts, more than double 
the 10,771 that were filed in 1992. Also 
filed in 1996 were 17,954 work-related 
lawsuits under the Americans with Dis- 
abilities Act (ADA) and 15.342 sexual 
harassment complaints. 

> As of December, 1996, the state 
of California imprisoned 10,248 women, 
more than the total prison population of 
each of 23 other states. 

> According to California Depart- 
ment of Corrections officials, about 1,500 
of the state’s 143.000 prisoners are physi- 
cally disabled; 345 use wheelchairs; 
another 650 need walkers, canes or arti- 
ficial legs; 141 are deaf or severely hard 
of hearing; and 2 19 are blind or seriously 
vision-impaired. 

> According to the U.S. General 
Accounting Office (GAO), annual oper- 
ating costs for state and federal prisons 
combined grew from $3.1 billion in FY 
1980 to about $17.7 billion in FY 1994. 
The corresponding growth rate in terms 
of inflation-adjusted dollars was 9. 1 per- 
cent annually. 

> Federal and state combined 
prison operating and capital expenses to- 
taled about $163. 1 billion for fiscal years 
1980-94. 

> The National Council on Crime 
and Delinquency estimated that $ 10.6 to 
$15.1 billion could be needed to construct 
additional state prisons to accommodate 
projected prison population growth from 
1995 to 2000 (an additional $4 billion is 
projected in BOP capital expansion costs) 
and that $21.9 billion would be needed 
by the end of the decade to operate state 
prisons. 

> Since 1986, slightly more than 
70 percent of the $4.4 million paid to the 
District of Columbia by the U.S Depart- 
ment of Justice for ' crime-victim 
assistance” programs has gone to pay 
salaries of city employees who adminis- 
ter the program. | 


NJ Guards Threaten 
Walkout Over Vests 

O n July 31, 1997, New Jersey 
state prisons were locked down 
after a guard was fatally stabbed and an- 
gry union leaders told guards for the next 
shift not to report for work unless the 
state agreed to purchase body armor 1 
vests. 

Bayside State Prison guard Fred 
Baker, 35, was stabbed once in the back 
with a handmade weapon similar to an 
ice pick while sitting at a desk in a com- 
mon area leading to a courtyard. New 
Jersey state prisoner Steven Beverly, 38, 
was charged with murder, aggravated 
assault, and weapons charges. The kill- 
ing was the first of a guard in the state 
prison system since 1972. 

Within hours of the attack, the union 
representing 5,000 NJ prison guards 
urged members not to report to work for 
the day’s second shift unless the state 
agreed to provide “knife-resistant pro- 
tective vests.” 

Two hours later, NJ governor 
Christie Whitman ordered the immedi- 
ate purchase of 6,500 vests. The cost was 
estimated at between $2.6 and $2.8 mil- 
lion. 

According to Police Benevolent As- 
sociation Local 105 president Thomas 
Little, if the vests had been ordered when 
the union demanded them following the 
non-fatal stabbing of a Riverfront State 
Prison guard in February, “we wouldn’t 
be here today.” 

Beverly, the prisoner charged in July 
stabbing, reportedly argued with Baker 
some time before he stabbed him. Beverly 
was reported to have been angry because 
Baker threatened to move him or his 
cell-mate to a different cell. 

The 6-foot-3-inch, 230-pound Baker 
was stabbed in the back while sitting at 
a desk. Presumably the “knife-resistant 
protective vest” would have deflected the 
fatal blow. However, what protection 
would the vest have offered if Beverly 
had struck at Baker’s neck? §| 

Source: Corrections Digest 
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Second Circuit Approves Disciplinary Hearing Surcharge 


T he court of appeals for the sec- 
ond circuit held that the impo- 
sition of a mandatory surcharge against 
prisoners found guilty of certain rule vio- 
lations did not violate due process, that 
the failure to provide a hardship waiver 
for indigents did not violate equal pro- 
tection, and that the surcharge satisfied 
a legitimate penological purpose. The 
court declined to address whether there 
was a proper statutory basis for the sur- 
charge. The court further decided that 
withholding a portion of prisoner wages 
does not violate due process, the takings 
clause, nor the contract clause of the fed- 
eral constitution. 

In December, 1991, the New York 
DOCS promulgated a regulation impos- 
ing a mandatory five dollar surcharge on 
prisoners adjudicated guilty at Tier II and 
III disciplinry hearings. This surcharge 
was implemented “to help balance the 
state’s budget and to defray the costs of 
the disciplinary process.” 

As of January 1, 1992, the DOCS 
implemented a new policy mandating 
that 20 percent of prisoners’ wages be 
withheld over a period of fifteen weeks. 
This pay lag was intended to ensure that 
prisoners would have at least $40 avail- 
able to them upon their release from 
prison. 

In 1992 and 1993 numerous pris- 
oners confined to Green Haven 
Correctional Facility filed civil rights 


I n a 1997 Utah state budget bill, 
the legislature directed that an “in- 
mate construction and building 
maintenance” program be developed. 

“The purpose of this program should 
be to expand inmate employment in 
construction-related fields in order to 
provide training for the inmate and a cost 
savings to the state,” according to the bill. 

As a result of that legislation, an 
18-member committee was impaneled to 
study the issue. The committee issued its 
draft report in May. The report’s recom- 
mendations include constructing a 
facility at the Draper prison that would 
manufacture precast concrete panels, and 
a metal fabrication plant where prison- 
ers would make cell furniture and 
fixtures. Finally, work crews of prison- 
ers would be used on-site for specific 
portions of construction. 


actions challenging the constitutionality 
of these policies. Four of these actions 
were consolidated and a class was certi- 
fied consisting of all Green Haven 
prisoners. At the conclusion of discov- 
ery both sides moved for summary 
judgment, and the trial court granted 
judgment for the defendants, dismissing 
the action. 

The prisoners claimed that the sur- 
charge violated due process because it 
created a pecuniary interest on the part 
of DOCS employees to produce disciplin- 
ary convictions. They also argued the 
regulation lacked a statutory basis and 
that a lack of an indigent waiver provi- 
sion violated equal protection. The 
appellate court rejected the first point 
because there was no evidence of bias; 
the second point because it lacked the 
authority to address questions of state 
law; and the third point because there 
was a rational basis for the regulation. 
“The court qualified its ruling by stating 
that it might have found in favor of the 
prisoners if the money from the fines 
went directly to the DOC instead of to 
the state’s general fund. With the fines 
going to the general fund there was, ac- 
cording to the court, no financial 
incentive for disciplinary officers to find 
prisoners guilty of infractions.” 

With regard to the pay lag the pris- 
oners argued that the practice constituted 
a deprivation of property without due 


“Throughout the committee meet- 
ings,” the draft report said, “members 
were sensitive to possib le concerns that 
private-sector businesses and workers 
might be negatively impacted by utili- 
zation of inmates in prison construction. 
It appeared, however, that there was 
broad support for expanding the Depart- 
ment of Corrections involvement in 
prison construction utilizing inmate la- 
bor.” 

Utah correctional industries direc- 
tor Richard Clasbv said Utah’s current 
construction boom, including the mas- 
sive rebuilding of Interstate 15 through 
Salt Lake county, has blunted any com- 
petitive jockeying from private 
construction firms. | 

Source: Salt Lake Tribune 


process, as well as a violation of the tak- 
ings and contract clauses. However, the 
court rejected these claims on the theory 
that the prisoners lacked an entitlement 
to their wages prior to release, that they 
could not establish a reasonable invest- 
ment backed expectation to receive their 
pay promptly, and that no privity of con- 
tract existed. As a result the judgment of I 
the trial court was affirmed in all respects. I 
This case may be useful because it is 
heavily cited with Supreme Court authori- 
ties related to the issues. However, it does 
make one incredible leap in logic when 
the court extrapolates a lower standard of 
neutrality in prison disciplinary proceed- 
ings from the “some evidence” standard 
of review announced in Superintendent 
v. Hill. 472 U.S. 445 (1985). Although 
not mentioned in the opinion, it is also 
worth noting that Washington state re- 
cently implemented a policy authorizing 
fines up to $99 as part of the punishment 
imposed in prison disciplinary proceed- 
ings. See: Allen v. Cuomo , 100 F.3d 253 
(2nd Cir. 1996). H 


- FEDERAL PR1SONERS- 
...and their families' 

Are vou tired of paving high phone 
bills from your loved ones in prison'.’ 

TCI HAS THE ANSWER 
Trv TCI’s 5c or 10c per minute call- 
ing plans for direct and collect calls 
made from prisons. 

(We also offer this service 
to the general public.) 

FOR A FREE BROCHURE 
AND SETUP 

CALL TCI TOLL FREE TODAY! 

1-888-2-DIAL-A-CON 

(1-888-234-2522) 

— STATE PRISONERS— 

If your facility offers "flat-rate” col- 
lect calls to local phone numbers, 
please write us and give us the rates 
for local collect calls as TCI may be 
able to assist von 


TCI 

111 South Moody Avenue 
Tampa, Florida 33609 
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U.S. and Russia Reaching Record Levels of Incarceration 


new 59-nation study by The 
entencing Project reveals that 
Russia and the United States have 
reached record levels of incarceration 
and are far ahead of other nations in their 
use of imprisonment. 

The study also found that a 92% in- 
crease in the U.S. rate of incarceration 
had little overall impact on crime rates 
in the ten-year period between 1985 and 
1995. Despite declines in crime in the 
last several years, overall crime rates in 
1995 remained virtually the same as in 
1985 and violent crime was up by 23%. 

Although the study focused on the 
1985-95 decade, an analysis of prelimi- 
nary crime data for 1996 indicates that 
while murder rates declined by 8% since 
1985, overall crime rates remained es- 
sentially unchanged and violent crime 
was still higher by 14%. 

While incarceration has some im- 
pact on crime, according to the report, 
the declines of the past several years are 
also related to more recent factors, in- 
cluding changes in the drug trade. 


demographics, policing strategies, and 
community behaviors. 

The study, "Americans Behind Bars: 
U.S. and International Rates of Incar- 
ceration, 1995,” is the fourth in a series 
conducted by The Sentencing Project 
since 1991. The study found that the rate 
of incarceration in Russia was 690 per 
100,000 population and in the U.S., 600 
per 100,000, about 6-10 times that of 
other industrialized nations and an 
all-time high. 

The relationship betw een incarcera- 
tion and crime rates, according to the 
study, has been inconsistent, with an in- 
crease in crime from 1985 to 1991, and 
a decrease for 1991-95, despite a con- 
tinuous rise in incarceration. 

The report also examined the dra- 
matic reductions in crime in New York 
City in recent years and found no indi- 
cation that an increase in imprisonment 
was responsible. During the 1990-95 
period when crime was declining in New 
York, the jail population in the city actu- 
ally declined and the state prison 


population increased at a substantially 
lower rate than other states. Changes in 
policing strategies, demographics, the 
drug trade, and other factors appear to 
be more promising explanations. jj 

Marc Mauer, Assistant Director of 
The Sentencing Project and author of the 
report, stated that “Looking overall at the j 
last ten years, we see no strong relation- 
ship between record levels of 
incarceration and crime. A variety of 
other factors appear to have contributed 
to the recent drop in crime. This con- 
firms the need for a balanced set of 
approaches if a national crime policy is 
to succeed in the long run.” 

The study found that increasing in- 
carceration is likely to lead to 
"diminishing returns” in crime control, 
as progressively less serious offenders are 
locked up. This may be particularly true 
in regard to drug offenders, who consti- 
tuted more than a third (36%) of the 
increase in state prisoners from 1985 to 
1994 and more than two-thirds (71%) 
of the increase in federal prisoners. 

The report also looked at the impact 
of education in prison on crime control. I 
Surveys have shown that 41% of state 1 
prisoners have not completed high school I 
or obtained a GED. and that participa- 
tion in prison education programs leads 
to reductions in recidivism. Despite this, 
prison education programs have been 
reduced substantially, due to Congres- 
sional action in cutting Pell grants for 
prisoners in 1994 and, in 16 states, 
through state budget actions. 

The Sentencing Project called on 
political leaders to support a broad range 
of effective approaches to crime, which 
include: reducing youth violence by 
tracking sources of guns; addressing sub- 
stance abuse and crime through support 
for drug courts, prison-based treatment 
programs, and pro-active prevention 
policies; increasing support for prison 
education programs; and, supporting I 
police-community efforts to mobilize 
neighborhoods to work cooperatively 
with police in addressing underlying 
problems leading to crime. 

The full report, "Americans Behind 
Bars: U.S. and International Use of In- 
carceration, 1995,” is available for $8 
from The Sentencing Project, 918 F St. 
NW. Washington. D C. 20004; (202) 
628-0871. ■ 


AA Still Violates the Establishment Clause 


A federal district court in New 
York reaffirmed its earlier de- 
cision holding that a condition of 
probation requiring an atheist to attend 
Alcoholics Anonymous meetings vio- 
lates the establishment clause of the First 
Amendment. A nominal damage award 
of $ 1 was reinstated. 

This case was initially reported in 
the July 1995 issue of PLN. See 870 
F.Supp. 69 (1994). Although the appeals 
court initially affirmed with a dissent, 
95 F.3d 202 (2nd Cir. 1996), on rehear- 
ing the original majority decision was 
amended. 115 F.3d 1068 (1996). This 
amended opinion was reported in the 
August 1997 issue of PLN. On rehear- 
ing both the original opinion and the 
amended opinion were vacated and the 
case was remanded back to the trial court 
with directions to consider two specific 
questions. 

The first question was whether the 
county has asserted an affirmative de- 
fense of waiver on the part of the 
probationer when he entered his plea. 
There was apparently some uncertainty 
in the record as to whether the proba- 


tioner knew of the religious aspects of 
the A. A. program, yet failed to object 
either at sentencing or on appeal. After 
taking testimony on this point the trial 
court concluded that the county failed to 
plead the waiver affirmatively, and was 
therefore precluded from doing so. 

The second question was whether 
the probationer was sufficiently aware at 
the time of sentencing as to the extent of 
the religious practices of A. A., and 
whether his failure to object should be 
deemed a consent or a waiver of his 
claim. The court concluded that there is 
an inherent presumption against waiv- 
ers and that any initial inaction on the 
part of the probationer was coercively 
influenced by the possibility that any 
objections could reasonably lead to a jail 
sentence. The court found there was no 
waiver. 

After extensive findings of fact and 
conclusions of law the trial court reso- 
lutely maintained its adherence to its 
earlier judgment, affirming it in all re- 
spects. See: Warner v. Orange County 
Dept, of Probation , 968 F.Supp. 917 
(SDNY 1997). H 
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| Prison Litigation Reform Act News | 


Eleventh Circuit Approves 
and Applies the PLRA 

By James Quigley 

T he court of appeals for the elev 
enth circuit held that the pro- 
visions of the Prison Litigation Reform 
Act (PLRA) apply to cases pending 
prior to its enactment; that the filing 
fee requirements of the Act do not vio- 
late equal protection; and to the extent 
that the filing fee requirements conflict 
with Rule 24(a) of the Federal Rules of 
Appellate Procedure (FRAP), the 
PLRA’s provisions control. The court 
further held that appellate review of 
dismissals under the Act for failure to 
state a claim are governed by the same 
standard applied for dismissals under 
Fed. R. Civ. P. 12(b)(6). 

In December 1995, Flenry Mitchell, 
a Florida state prisoner confined to 
Hendry Correctional Institution (HCI), 
wrote to the NAACP complaining of a 
dearth of “black culture” religious ser- 
vices at the prison. Copies of this letter 
were sent to the HCI superintendent, 
David Farcass, and several other prison 
officials. The following month Mitchell 
submitted a “request” (DC3-005 form) 
to Farcass inquiring why “no black cul- 
ture churches were being allowed to 
come into [HCI] like the [S]panish cul- 
ture churches and the white churches.” 
Mitchell also claimed to have encour- 
aged 80 other HCI prisoners to submit 
similar request. 

The day after these requests were 
submitted. Farcass met with Mitchell re- 
garding his grievance. Consistent with 
the prevailing mentality at HCI, Farcass 
let it be known that he was upset over 
the volume of complaints, hinting that 
“some one (sic) could be charged with 
[in]citing a riot.” True to form, the fol- 
lowing day Farcass, and HCI inspector 
Lt. James King, had Mitchell placed in 
administrative confinement on the pre- 
text that he was being investigated for 
inciting a riot. Later that night three 
guards paid Mitchell a visit in his con- 
finement cell and trashed his legal files. 


This final act of terrorization prompted 
Mitchell to seek protective confinement. 

Within weeks of receiving Farcess’s 
response to his request for black church 
services, Mitchell filed a civil rights 
complaint, pursuant to 42 U.S.C. § 
1983, against Farcass and King alleg- 
ing violations of his First, Fifth. Eighth 
and Fourteenth Amendment rights. 
Thereafter the PLRA became law. In 
June 1996, the district court reviewed 
Mitchell’s complaint, concluding that 
he “could prove no set of facts in sup- 
port of his claim that would entitle him 
to relief.” Pursuant to 28 U.S.C. § 1915 
(e)(2)(B)(ii), the district court entered 
a sue sponte order dismissing Mitchell’s 
action. 

On appeal Mitchell filed a pro se 
brief arguing that the district court erred 
by applying § 1915(e)(2) to his lawsuit 
because his action was commenced 
prior to the statute's enactment, and that 
the filing fee provisions were unconsti- 
tutional. On January 28, 1997, the 
eleventh circuit order an expedited ap- 
peal because “several hundred cases” 
within the circuit were awaiting a deci- 
sion on the constitutionality of § 
1915(b) and the retroactivity of § 
1915(e)(2). The court appointed coun- 
sel for Mitchell, requesting briefing on 
these issues, and the US Attorney in- 
tervened with Florida as amicus curiae. 

The first issue addressed was 
whether § 1915(e)(2) applies to cases 
pending prior to the enactment of the 
PLRA. In deciding this issue the court 
employed the analytical framework 
enunciated in Landgraf v. USI Film 
Products, 511 U.S. 244 (1994). Since 
Congress neglected to expressly pre- 
scribe otherwise, the statute could not 
be applied retroactively. To determine 
if § 1915(e)(2) had a retroactive effect, 
Landgraf required the court to exam- 
ine whether it (1) imparted rights 
possessed by Mitchell at the time he 
filed his complaint, (2) increased his 
liability for past conduct, or (3) imposed 
new duties with respect to transactions 
he had already completed prior to the 
PLRA’s enactment. 


The court concluded that the 
changes wrought by § 1915(e)(2) are 
“wholly procedural.” and applying the 
circuit’s narrow definition of the term 
“right,” that no rights possessed by 
Mitchell were impaired. The court rea- 
soned that the second and third indices 
were “clearly” inapplicable. Agreeing 
with the ninth circuit, the court deter- 
mined that § 1915(e)(2) “raises no 
retroactive concerns under Landgraf. 

Next the court considered whether 
the filing fee provisions of the PLRA 
violated equal protection. Applying the 
rational-basis test to Mitchell's equal 
protection claim the court reasoned that 
“Congress had ample justification ... in 
differentiating between indigent prison- 
ers and other litigants” when it enacted 
the PLRA. The court found its support 
for this theory in recent decisions from 
the third, fourth and sixth circuits. 

The court quickly disposed of the 
theory that the PLRA conflicts with 
FRAP 24(a) by simply adopting the 
analysis and holding of the fifth circuit 
in Jackson v. Stinnett, 102 F.3d 132 
(1996). Any statute passed after the ef- 
fective date of a federal court rule 
repeals the rule to the extent that there 
is actual conflict. 

Lastly, the court reasoned that be- 
cause the language of “ § 
1 9 1 5(e)(2)(B)(ii) tracks the language of 
Fed.R.Civ.P. 12(b)(6), it will apply 
12(b)(6) standards in reviewing dis- 
missals under the PLRA. Referring to 
three allegations in Mitchell’s com- 
plaint the court concluded that he had 
stated a valid retaliation claim under the 
first amendment, and remanded the case 
back to the trial court for further pro- 
ceedings. 

In a concurring opinion senior cir- 
cuit judge Donald Lay expressed his 
concerns that “the substance of § 
19 15(e)(2)(B)(ii) ... is constitutionally 
flawed.” Judge Lay is a stalwart from 
an era when federal courts actually felt 
obligated to protect prisoners’ rights, 
and he was very instrumental in rescu- 
ing the Arkansas prison system from 
what was characterized as “a dark and 
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evil world completely alien to the free 
world.” See, e.g., Finney v. Arkansas Bd. 
ofCorr , 505 F.2d 194 (8th Cir. 1974). 
Judge Lay feels that Congress has de- 
prived IFP “litigants of a significant 
procedural right” enjoyed by noil- 
institutionalized paying litigants, and he 
suspects that Congress may not have been 
aware of the ramifications when it 
adopted this legislation crafted by the 
National Association of Attorneys Gen- 
eral. Nevertheless, as the Supreme Court 
recognized in Neitzke v. Williams, 490 
U.S. 319 (1989), there is a large differ- 
ence between dismissal for frivolousness 
and dismissal for failure to state a claim. 
Since the former was the express target 
of Congress, the inclusion of the latter 
cannot be justified by the state purpose of 
the PLRA 

As Judge Lay concluded, “[w]hile 
many prisoner lawsuits are a burden to 
the state and to the judicial system, lim- 
ited overview by the courts serves as a 
deterrent to prison authorities who might 
otherwise abuse their power, and serves 
also as a necessary inducement to them 
to provide humane conditions to prison- 
ers.” Judge Lay speaks from a wealth of 
experience. Sec: Mitchell v. Farcass, 113 
F.3d 1483 (11th Cir. 1997) 

Fifth Circuit Rules on 
Appeals to Denials 
of IFP Status 

T he court of appeals for the fifth 
circuit held that prisoners de- 
nied In Forma Pauperis (IFP) status in 
the district courts and whose lawsuit is 
dismissed as frivolous under 28 U.S.C. 
§ 1915 can appeal that ruling. The court 
also backed away from recent rulings it 
had made holding that the Prison Liti- 
gation Reform Act (PLRA) had repealed 
Federal Rule of Appellate Procedure 
(FRAP) 24(a) which allowed indigent 
litigants to carry their IFP status over 
from the district to the appeals court. 

Robert Baugh, a Texas state pris- 
oner in the Galveston county jail, filed 
suit claiming jail officials violated his 
eighth amendment rights by failing to 
protect him from attacks by other pris- 
oners and because he contracted 
tuberculosis, due to massive overcrowd- 
ing, while in the jail. The district court 


initially granted Baugh IFP status, then 
dismissed his lawsuit as frivolous. Baugh 
filed a motion to proceed IFP on appeal, 
which the district court denied. The dis- 
trict court then certified that Baugh’s 
appeal was not taken in good faith. 

The court of appeals vacated and 
remanded. The court held that under 28 
U.S.C. § 1915(b) “A prisoner litigant 
who has been denied IFP status for ap- 
peal. or whose appeal has been certified 
as taken in bad faith, must pay the full 
filing fee and other costs when due, with- 
out the benefit of the accommodating 
assessment procedures found in section 
1915(b).” The court held the assessment 
procedures in § 1915(b) apply only to IFP 
prisoner litigation. The court disagreed 
with Floyd v. U.S. Postal Sendee, 105 
F.3d 274 (6th Cir. 1997) [PIN, May, 
1997], “Under the Floyd model, the dis- 
trict courts may end a non prisoner IFP 
appeal in the traditional manner, by cer- 
tifying that the appeal is not taken in 
good faith, but may no longer do the same 
for prisoner appeals. We conclude other- 
wise and hold that the district courts 
retain the discretion to certify under sec- 
tion 1915(a)(3) that IFP appeals, from 
prisoners and non prisoners alike, are not 
taken in good faith.” 

In Jackson v. Stinnett, 102 F.3d 132 
(5th Cir. 1996) [PLN, Mar. 1997] and 
Strickland v. Rankin County Correc- 
tional Facility, 105 F.3d 972 (5th Cir. 
1997) [PLY, Jun. 1997] the fifth circuit 
held that the PLRA had, by implication, 
repealed FRAP 24 which allowed pris- 
oner litigants to rely on their IFP status 
in the district court when they appealed. 
The plaintiffs in those two cases were 
required to pay separate filing fees to pro- 
ceed on appeal. The court held “Unlike 
the Jackson and Strickland cases, the 
instant appeal does not involve provi- 
sions of section 1915 that conflict with 
Rule 24.” 

The court noted that FRAP 24 had 
coexisted for 30 years with the IFP stat- 
utes. The court held that absent 
congressional intent it would hold “that 
the district court’s certification that an 
appeal is not taken in good faith is sub- 
ject to our review.” The court noted that 
in Roberts v. U.S. District Court, 339 
U.S. 844. 70 S.Ct. 954 (1950) the US 
supreme court held that “The order of a 
district court refusing leave to initiate an 


action in the district court in forma 
pauperis is reviewable on appeal.” 

The court held that “(1) A district 
court may certify that an IFP appeal is 
not taken in good faith under section 
1915(a)(3) and under Rule 24(a); (2) if I 
the trial court does so. it is required un- 
der rule 24(a) to set forth in writing the 
reasons for its certification; and (3) 
within the time prescribed by rule 4, the 
appellant either may pay the full filing j 
fee and any relevant costs and proceed 
on appeal for plenary review, or contest j 
the certification decision by filing a mo- 
tion for leave to proceed IFP with the 
court of appeals. If the latter be done [sic] 
and the appellate IFP certification is se- 
cured, the motion therefore shall be 
deemed to be a timely notice of appeal. 
When the prisoner opts to challenge the 
certification decision, the motion must 
be directed solely to the trial court’s rea- ] 
sons for the certification decision. The 
said motion and deemed notice of ap- 
peal shall be a filing fee for purposes of 
the PLRA and will trigger the financial 
screening and assessment procedures 
thereof.” 

The court held that if it agreed with 
the trial court’s certification that the ap- 
peal was not taken in good faith, it would 
order briefing on the merits. If the mer- 
its are intertwined with the certification 
decision, the appeals court can simulta- 
neously determine the merits of the 
appeal and the appropriateness of IFP 
status, but only one appeal fee would be 
assessed. In cases where the appeals 
court affirms the determination that the 
appeal is not taken in good faith “and 
the prisoner persists in taking an appeal 
on the merits, payment of the full appel- 
late filing fees and costs, less what has 
already been collected, must be made 
within 30 days or the appeal will be dis- 
missed for want of prosecution. ” 

The court remanded Baugh’s case to 
the district court because the record was 
devoid of any findings by the trial court 
on Baugh’s allegations concerning jail 
conditions. Readers should note this ap- 
plies only to IFP litigation, which can be 
avoided by paying the entire filing fee up 
front. The court did not explain how it 
could overrule the other panels of the fifth 
circuit that had held FRAP 24 was over- 
ruled by the PLRA. See: Baugh v. Taylor, 
117 F.3d 197 (5th Cir. 1997). ■ 
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D.C. Prisoners Win No Smoking Injunction 


I n the May, 1996, issue of PLN we 
reported Crowder v. Kelly, 928 F. 
Supp. 2 (D DC 1996) where the district 
court granted a preliminary injunction 
ordering District of Columbia prison of- 
ficials to place the prisoner plaintiffs in 
non smoking living quarters and to en- 
force its no smoking policy. This ruling, 
made after a bench trial, makes the pre- 
liminary injunction permanent. The 
ruling is significant because it is a post 
Prison Litigation Reform Act conditions 
of confinement injunction. 

The court notes that up to 95% of 
all D C. prisoners smoke, exposing non 
smoking prisoners to "the poisonous tox- 
ins from countless cigarettes.” While the 
DOC has policies prohibiting smoking 
in various areas, those policies are ig- 
nored. The three plaintiffs in this case 
all have underlying medical conditions 
aggravated by exposure to Environmen- 
tal Tobacco Smoke (ETS), AKA second 
hand smoke. At trial the plaintiffs pre- 
sented expert medical testimony that non 
smokers regularly contract lung cancer 
and respiratory disease from ETS expo- 
sure and that ETS aggravates diabetic, 
asthma and other existing health prob- 
lems in non smokers. 

In Helling v. McKinney, 509 U.S. 
25, 113 S.Ct. 2475 (1993) [PLN, Sep. 
1993] the U.S. supreme court held that 
exposure to ETS states a claim for a vio- 
lation of prisoners’ eighth amendment 
rights to be free from cruel and unusual 
punishment. The court held that in this 
case the plaintiffs had proven "that the 
involuntary exposure to significant 
amounts of ETS is intolerable under con- 
temporary societal standards. The 
defendant District of Columbia cannot 
hide from this fact.” 

The court cites numerous city coun- 
cil and federal government statements 
about the dangers of ETS. “The District 
of Columbia in this action requests the 
court to go along with its repudiation of 
its prior findings concerning the ill ef- 
fects of second hand smoke. This court 
declines to accept the district’s unwise 
and indeed unconscionable position. In- 
tentional and involuntary exposure of 
any human being (whether incarcerated 
or not) to intolerable levels of second 
hand smoke is tantamount to a physical 
assault on those exposed, and exceeds 


the standards of contemporary decency. 
This is particularly true where an indi- 
vidual has a serious underlying illness 
that is exacerbated by breathing in sec- 
ond hand tobacco smoke. Regardless of 
the seriousness of a prisoner’s criminal 
history, nothing he has done requires that 
he be compelled to live in an environ- 
ment where his present and future health 
is significantly compromised.” 

The court held the defendant prison 
officials were deliberately indifferent to 
the plaintiffs’ serious medical needs be- 
cause they ostensibly established non- 
smoking areas in the prison but refused 
to enforce their own policies. The court 
dryly noted that an easy way to enforce 
the no smoking area policy is to segre- 
gate smokers and non smokers, 
especially in living areas. The court ex- 
pressed dismay at the fact that, at trial, 
prison officials testified they were un- 
aware of the court’s preliminary 
injunction in this case. The court held 
that a permanent injunction was neces- 
sary to prevent the plaintiffs exposure to 
ETS. Since this was not a class action 
suit the court held the injunction applied 
only to the three plaintiffs in this case. 
The court certified that its injunction 
complied with the PLRA, 18 U.S.C. § 
3626(a)(1)(A) by being a narrowly 
drawn, least intrusive means of vindi- 
cating the prisoners’ constitutional 
rights. So if any other prisoners need pro- 
tection from ETS exposure then they too 
will have to file an individual suit and 
seek injunctive relief, which is the in- 
tent of the PLRA. 

In its conclusion the court expresses 
its “mystification” at the DOC’s conduct 
in this litigation, which included oppos- 
ing the plaintiffs introducing the 
District’s "Smoke Free Environment” 
policy, arguing it was hearsay! The DOC 
also claimed ETS posed no health haz- 
ards. While the District imposes 
widespread restrictions on smoking out- 
side prisons, “Inexplicably, the District 
has taken a somewhat different tact when 
it comes to the health of its prison popu- 
lation. Having recognized the dangers of 
ETS, the District has not adequately ex- 
plained why it is all right to expose its 
prison population to such hazards. It is 
not enough to simply announce a policy. 
Policies must be adequately enforced. 


“While prisoners such as plaintiffs 
with preexisting medical conditions have 
the right not to have those conditions 
exacerbated by exposure to ETS, the 
problem is broader than just prisoners 
with health conditions. Where an other- 
wise healthy prisoner faces a lengthy 
period of incarceration and where it is 
documented that the vast majority of in- 
mates and prison guards smoke, there is 
little question that the non smoking 
prisoner’s health will soon suffer. The 
Department of Corrections cannot re- 
main indifferent to this problem. It needs 
to take steps to protect those who do not 
want to be exposed to such risks.” 

The court limited its ruling to in- 
junctive relief, holding the plaintiffs 
could pursue a claim for damages in the 
D.C. courts. The injunction requires en- 
forcement of the DOC’s no smoking 
policy and that the plaintiffs be housed 
in no smoking sleeping quarters, with 
no smoking dining, bathroom, library, 
classroom, rec room, gym and case 
worker offices for the duration of their 
confinement. The court also ordered that 
no changes be made to the plaintiffs’ 
security levels and that no discrimina- 
tion take place against them due to the 
litigation and injunction. See: Crowder 
v. District of Columbia , 959 F. Supp. 6 
(D DC 1997). ■ 


NEWS IN BRIEF 

NY: On August 14, 1997, 
Comstock prisoner Detroy 
Livingston was sentenced to 18 
years to life, consecutive to his 
current life sentence, after being 
convicted of first degree Promot- 
ing Prison Contraband. The 
contraband in question was a ra- 
zor blade guards claim to have 
found in Livingston’s legal pa- 
pers while taking him to a court 
hearing involving a lawsuit 
against prison officials. 
Livingston claimed he did not 
know the razor blade was in his 
papers. 
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Frivolous State Litigation 


T he court of appeals for the 
eighth circuit held that a 
prisoner’s demotion from administrative 
to punitive segregation did not implicate 
any federal due process liberty interest. 
We would not normally report this case 
because it involves no new or novel le- 
gal concepts, what makes this case 
noteworthy is how well it typifies frivo- 
lous DOC litigation. 

The Prison Litigation Reform Act 
(PLRA) was passed amid claims it would 
reduce or eliminate “frivolous” prisoner 
litigation. Past issues of PLN have dis- 
cussed the outright lies and 
demagoguery that accompanied this 
campaign. One of the PLRA’s corner- 
stones is requiring prisoners to pay the 
full filing fees in lawsuits and appeals, 
ostensibly to require prisoners to make 
the “real world” financial decision of 
whether their legal claims are worth 
spending their limited resources on. The 
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problem with this is that only prisoners 
have to pay such fees. Prison employees 
are typically represented by the attorney 
generals office of their respective state 
or the federal government and even when 
found liable for violating the constitu- 
tional rights of prisoners they personally 
pay neither damages nor litigation costs. 

Jeremy Kennedy, an Arkansas state 
prisoner was infracted and placed in pu- 
nitive segregation for thirty days. 
Kennedy filed suit and the district court 
ruled in his favor and awarded him $50 
in damages and ordered the infraction 
expunged. The DOC defendants then 
paid the $105 filing fee to appeal. In an 
unpublished ruling the eighth circuit 
court of appeals reversed and remandedr 
The district court again awarded 
Kennedy $50 and ordered the infraction 
expunged. The defendants spent another 
$105 in Arkansas taxpayer money and 
appealed again. The appeals court again 
ruled in their favor holding that under 
Sandin v. Connor , 115 S.Ct. 2293 (1995) 
the defendants were under no obligation 
to follow state law regarding the conduct 
of disciplinary hearings. 


So all told the Arkansas DOC spent 
$210 in filing fees alone (in addition to 
many times that amount in attorney 
costs, copying, printing, postage and the 
other attendant litigation expenses) to 
ensure that Kennedy didn’t get $50. The 
length or duration of Kennedy ’s sentence 
was not at issue in this case, it was just 
$50 and expunging an infraction. How 
many paying litigants would spend this 
much of their own money to file two ap- 
peals? The answer is not many. 

In this case the DOC defendants 
didn’t have to make that choice since the 
taxpayers foot their litigation bills. Hence 
a willingness to spend thousands of dol- 
lars rather than just pay $50. They spent 
the money just to be able to argue that 
they are not bound by their own state laws 
and cannot be forced to obey the state 
laws of Arkansas. 

That frivolous litigation by the state 
is ignored should come as no surprise. 
The purpose of laws such as the PLRA 
has nothing to reason, fairness or 
economy. It has everything to do with 
bolstering state power and making an 
uneven playing field even more unequal. 
See: Kennedy v. Blankenship , 100 F.3d 
640 (8th Cir' 1996). ■ 


More Ohio Jail Construction Corruption 


I n the April ’97 issue of PLN we 
reported “Ohio Jail Construction 
Corruption?” about questionable contract 
provisions and cost overruns by a con- 
struction firm owned by Ohio governor 
George Voinovich’s brother. That article 
was about the firm’s $9 million renova- 
tion of the Franklin county jail. 

The construction company, the V 
Group, owned by Paul Voinovich. termi- 
nated another jail construction contract 
in July with Jefferson county, amid 
charges of breach of contract and counter 
charges of corrupt ion and cost overruns. 

Jefferson county elections board 
member Vincent Zumpano was con- 
victed of attempted bribery. Zumpano 
pleaded guilty to trying to bribe a county 
commissioner in 1993 to obtain the jail 
construction contract for the V Group. 
Paul Voinovich was not charged and has 
denied soliciting a bribe or asking 
Zumpano to solicit one for him . 

Jefferson county began withholding 
monthly payments to the V Group of 
more than $27,000 in August, 1996. 


charging that the V Group was slow to 
respond to construction problems and 
has contributed to a $6 million cost over- 
run on the originally-bid $16 million 
140-bed jail project. [Editor’s Note: $22 
million for a 140-bed facility is $157,143 
per bed space — about three times the 
national average for jail construction 
costs], 

V Group company spokesperson 
Tom Andrejewski said that the company 
terminated its contract with Jefferson 
county because “there have been numer- 
ous breaches of contract, including their 
failure to pay.” 

Lower courts have- ordered the 
county to pay, but Jefferson county has 
appealed to the Ohio supreme court. 
County officials charge that the V Group, 
which collects about 7 percent of the to- 
tal project cost — overruns included — 
has failed to prevent cost overruns be- 
cause the company benefits from the 
higher costs. | 

Source: Associated Press 
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Reviews 

By Julia Lutsky 


GAO Reports Available 

TTederal and State Prisons : “In 

1 mate Populations, Costs and Pro- 
jection Models,” November 1996. GAO/ 
GGD-97-15 

Private and Public Prisons : “Studies 
Comparing Operational Costs and/or Qual- 
ity of Service,” August 1996, GAO/ 
GGD-96-158 

Reflecting both the relatively recent 
“get tough on crime” and the age-old theme 
of corporate profit there are two new GAO 
reports, one written as if in response to ques- 
tions raised by the other. Approximately 1. 1 
million people were incarcerated in 1995. 
Assuming the sentencing policies in effect 
in 1994, there will be 1 .4 million in prisons 
by the year 2000. This estimate is based on 
the average annual increase of 8.5 percent 
experienced between 1980 and 1995, the 
period covered by the report on federal and 
state prisons. If all states opted to use truth- 
in-sentencing laws which require prisoners 
to serve 85 percent of their sentences how- 
ever, the number of prisoners could reach 
1 .6 million. Other estimates predict as many 
as 2 million by 2002. 

All of this comes at a not inconsider- 
able cost to the taxpayer. In 1980, $3.1 
billion was spent on prisons. In 1994 that 
sum had increased to $17.7 billion. By the 
year 2000. prisons could drain $25.5 bil- 
lion in operating costs alone. This reflects 
the 9.5 percent average cost increase each 
year betw een 1980 and 1994. Capital costs 
have increased from approximately half a 
billion dollars to $2.3 billion over the same 
period. 

When the Cold War ended, taxpayer 
dollars that had funded military contractors 
became available to tire war on crime. 
Money was soon tunneled into the building 
of prisons and jails and finding its way into 
the hands of private contractors. To date no 
federal prisoners are in privately owned and/ 
or run institutions however; after propos- 
ing the privatization of most future pretrial 
detention and minimum- and low-security 
facilities, the Department of Justice noted 
that it could not “reduce the risk of a strike 
or a walk out” by prison guards and with- 
drew its proposals. Some states are willing 
though to undertake the risk. In 1996, 
33,396 prisoners were in 47 privately owned 
state institutions in 12 states. The report on 
public and private prisons evaluates 5 stud- 
ies completed since 199 1 in 6 of these states: 


Texas, California. Tennessee, New Mexico. 
Louisiana and Washington analyzing each 
as to cost and “quality of service.” The re- 
port concludes that the studies “offer little 
generalizable guidance about what to ex- 
pect regarding . . . costs and quality of service 
[from] privatizing correctional facilities.” 

To obtain copies of these reports write 
to: U S. General Accounting Office, P.O. 
Box 60 15, Gaithersburg, Maryland 20884- 
6015. First copies are free. Additional copies 
are $2 each. Checks or money orders should 
be made out to: Superintendent of Docu- 
ments. and sent to the address above. 

New York State Drug 
Sentencing Report 

A ngela Thompson, a 17-year-old 
with no prison record participated 
in a single sale of 2 oz and 33 grains of 
crack cocaine to an undercover officer for 
which she received a 15-year-to-life sen- 
tence. 

Cruel and Usual. “Disproportionate 
Sentences for New York Drug Offenders,” 
A Human Rights Watch Report, March 
1997, looks at some of the most punitive 
drag legislation in the United States. A first 
offender caught carrying 4 - or selling 2 - 
ounces of controlled substance in New York 
State automatically receives a minimum 
sentence of 15 years to life. Possession of 2 
ounces by a first offender carries a mini- 
mum of3 to 8 1/3 years -but 6 to \2 l A years 
for a second offender. That the sentences 
are mandatory means that all discretion is 
transferred from judge to prosecutor: If 
found guilty' the offender’s sentence is au- 
tomatic. Each year, 30,000 people are 
indicted in New' York on drug charges and 
10.000 go to prison. Of these, approximately 
9,000 are Blacks or Latinos. 

Drug felonies are classified according 
to the weight of the drug involved. This 
means simply that the drug syndicate king- 
pins learned early - the New York laws were 
enacted in 1973 - never to cany drugs on 
their persons. Thus it is only the easily re- 
placed street-level carrier or seller who 
spends years behind bars and the harsh sen- 
tencing policies have clearly failed of their 
purpose since drug trafficking continues 
apace. 

The report concludes that current law. 
based on weight and prior conviction, in- 
evitably results in disproportionate 
sentencing, and warns that, in today’s at- 


mosphere of “get tough on crime,” both 
public officials and the public in general 
have become callous to how much hard- 
ship incarceration is: The prisoner is 
deprived of family and community, sub- 
jected to overcrowding in conditions where 
health and safety are under constant threat. 
Prisoners’ families, in turn, often lose both 
financial and emotional stability. Such pun- 
ishment should not be meted out lightly. 
HRW advises reform of the law to permit 
consideration of factors other than weight 
and priorconviction. and to allow judiciaiy 
discretion in sentencing. 

Copies of this report are available for 
$6 from the Publications Department Hu- 
man Rights Watch , 485 Fifth Avenue, New 
York, New Yoik 10017-6104. 

Pepper Spray Report 

esearch Review. “Use of Force 
Policies and Training Recommen- 
dations: Based on the Medical Implications 
of Oleoresin Capsicum.” by Darrell Ross, 
PPCT Director of Research. 

Oleoresin Capsicum (OC; pepper 
spray) is now widely used by police depart- 
ments throughout the country for the control 
of “resistant individuals.” Spicy oils have 
been used in sprays designed for such con- 
trol since about 1977 and have, since the 
early 1980s, come to be viewed more and 
more as viable alternatives to the use of more 
deadly force. The manufacturers of OC 
claim that it is safe, non-toxic and that it 
does not cause permanent or long term 
health problems. When the researchers of 
this report contacted 16 OC manufacturers 
with a questionnaire relative to their medi- 
cal studies, not one of them returned if nor 
did any provide medical documentation. In- 
stead they cited a highly questionable 1989 
FBI study and, according to the report, “the 
assumption that [OC is] a byproduct of chili 
peppers.” Their claim as to the safety of the 
spray is at least open to question since, in 
the words of the report, “both short term 
and long term medical research is non exis- 
tent and recent discovered medical literature 
research reveals the existence of health care 
risks to ... exposure to OC.” The National 
Institute of Justice (NIJ) has reported 60 
deaths since it began monitoring the use of 
the spray in 1993. 

The purpose of the PPCT report, ac- 
cording to its authors, is not to suggest that 
OC use be halted but to look at approxi- 
mately 150 medical studies and research 
relative to the spray and its use. They make 
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clear that PPCT supports the use of OC as 
an alternative to violent force and intends 
this study to serve as warning of dangers 
inherent in the use of OC that might re- 
dound to the disadvantage of police officers 
using the product. They cite a 1993 Depart- 
ment of Defense review of the medical 
literature linking OC to “mutagenic effects, 
... cardiovascular [and] pulmonary toxicity, 
neurotoxicity and human fatalities.” A 1996 
report related OC to “gastric cancers, vi- 
sion loss [and] brain and nerve damage.” 
The report finds these medical studies “trou- 
bling and pos[ing] significant considerations 
to law enforcement ... [There is] a consis- 
tent pattern where OC products may be 
hazardous to individuals with respiratory 
conditions or vascular disease.” Long term 
effects on the eyes, particularly the possibil- 
ity of cornea damage are also troubling and 
“OC could be fetal to individuals with car- 
diac or respiratory conditions.” 

Most police departments lack clear 
policies with respect to the use of OC, and 
its dangers could well cause both civil liti- 
gation and workmen’s compensation 
problems. One of the rationales behind the 
use of OC had been that, since it is safe to 
use, there would be no litigation resulting 
from allegations of police brutality - and 
hence no costs to the community. Many of 
the OC deaths, however, have resulted in 
civil litigation and “administrators are 
[therefore] encouraged to review their ... 
policies and develop a section on the proper 
. .. use of OC.” 

The report concludes on a note of ad- 
vice to police departments to protect their 
own personnel during all training involv- 
ing the use of OC. The authors note that 
“[it] is strongly recommended that officers 
do not fully be exposed to OC without eye 
and face protection.” All well and good, to 
be sure, but one wonders about all those in 
the general public - in whose name the po- 
lice theoretically work - since they do not 
customarily go about wearing “eye and face 
protection” when they venture on the street, 
much less when in their own homes. 

A copy of this abstract, or of the com- 
plete 60 page report. The Medical 
Implications of OC Sprays, researched and 
written by Mike Doubet, can be obtained by 
writing to: PPCT Management Systems, 
Inc., at 500 South Illinois, Millstadt Illi- 
nois 62260. 

The Abuse of U.S. 

Women Prisoners 

I t is really like this dirty little se- 
cret that everyone in corrections 
knows about and doesn’t want to talk 
about. It is a huge problem.” The words 
are those of Brenda Smith, senior coun- 


sel of the National Women’s Law Center 
quoted in the December 1996 Human 
Rights Watch report, All Too Familiar: 
Sexual Abuse of Women in U.S. State 
Prisons. The study, carried out between 
March 1994 and November 1996, cov- 
ered 11 state prisons in five states: 
California, Georgia, Illinois, Michigan 
and New York and the District of Co- 
lumbia. In all of the states women 
prisoners who had alleged sexual abused 
were interviewed; this was not passable 
in the District of Columbia because liti- 
gation 1 was then in progress; the women 
plaintiffs were under court order conceal- 
ing their identities. Interviews were also 
conducted with both federal and state cor- 
rection personnel, district attorneys, 
guards, lawyers, prisoner aid organiza- 
tions and former prisoners. 

An opening chapter of summary and 
recommendations precedes a chapter of 
necessary historical and legal back- 
ground information. Between 1980 and 
1994 the number of women entering all 
US prisons increased almost four-fold. 
Notwithstanding this considerable in- 
crease, the approximately 96,000 women 
in prison still constitute only about six 
percent of the total prison population. 
Most of the growth has been caused by 
legislation around the “war on crime and 
drugs.” Fifty-five percent of the increase 
is attributed to drug-related crime. Eighty 
percent of women prisoners have at least 
one child. 

Legal background contains in-depth 
coverage of pertinent national and inter- 
national laws as well as of current 
relevant U.S. legislation. The former are 
largely contained in the United States 
Constitution’s Eighth and Fourth 
Amendments forbidding cruel and un- 
usual punishment and providing for the 
right to privacy; and in The International 
Covenant on Civil and Political Rights 
(1993) and the Convention Against Tor- 
ture (1994), both ratified, by the United 
States. Current legislation includes The 
Prison Litigation Reform Act of 1996, 
which restricts litigation to matters spe- 
cifically covered by federal statute or the 
constitution - and severely restricts a 
prisoner’s right to seek redress for con- 
ditions violative of her rights; limits 
court-granted attorneys’ fees - often the 
only payment attorneys receive - which 
may limit a prisoner’s ability to retain 
counsel; and terminates any court order 


against illegal prison conditions after two 
years whether or not the court order has 
been fulfilled. 

Each jurisdiction is complete in its 
own chapter which may be consulted in- 
dividually: where information is common 
to all of them it is repeated. Each follows 
the same outline beginning with a picture 
of the prison system for that jurisdiction 
and of the women there incarcerated. 

In all jurisdictions the number of male 
guards in contact positions with women 
prisoners exceeds the corresponding num- 
ber of women guards. This is true even in 
New York where, until 1976, only women 
were allowed to work in the housing units 
of that state’s women’s prisons: Title 11 I 
of the 1964 Civil Rights Act prohibits em- 
ployment discrimination based on sex. The 
courts have been unwilling to qualify an 
employee’s sex as a bona fide occupational 
qualification. Each jurisdiction’s laws and 
regulations are briefly summarized and the 
national and international laws protecting 
prisoners’ rights are repeated 

There is graphic and detailed detailed 
discussion of the abuses found in each ju- 
risdiction and the corresponding responses 
of custodial authorities. Grievance proce- 
dures and investigatory procedures, where 
they exist, are described. The sexual abuse 
to which women are subjected is treated as 
abuse of custodial authority rather than in 
the context of the specific abuse perpetrated 
- e.g., rape, sodomy - and is roughly cat- 
egorized as to whether it violates the Eighth 
or the Fourth Amendment. Each chapter 
concludes with a short section containing 
HRW recommendations specific to that 
jurisdiction 

The single appendix consists entirely 
of the United Nation’s “Standard Mini- 
mum Rules for the T reatment of Prisoners” 
adopted in 1955. This document codifies 
existing standards by which prisons the 
world over are judged and was so used by 
HRW. The resulting carefully documented 
report belongs on the desk of every legis- 
lator in the country and in every prison 
library. It should be required reading and 
study in every penal institution housing 
women. 

1. Women Prisoners of the D. C. Dept of 
Correction v. D. C. Dept, of Correction, 
8T7F. Supp. 934 (D.D.C. 1994) 

The report may be obtained for $24 from j 
Human Rights Watch, 485 Fifth Avenue, ] 
New York New York 10017-6104. ■ ] 
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Qualified Immunity in Failure to Protect Claim 


T he court of appeals for the fourth 
circuit, sitting en banc , held that 
there is no constitutional violation when 
unarmed prison guards fail to immed- 
iately intervene to protect a prisoner from 
assault by an armed prisoner; that the 
failure of prison officials to immediately 
confiscate the alcoholic beverages which 
precipitated the attack did not violate the 
Eighth Amendment; and that appellate 
courts may conduct a de novo review of 
the evidence when examining the pro- 
priety of a summary judgment decision 
rejecting qualified immunity for govern- 
ment officials. 

In this case, several Virginia state 
prisoners were drinking alcoholic bev- 
erages in a cell when a dispute erupted 
between two of them. After a brief 
scuffle, at least six prison guards arrived 
on the scene. But rather than take affir- 
mative steps to secure the situation, the 
supervising guard ordered all the guards 
to withdraw from the area, with the ex- 
ception of two, who remained on the tier 
outside of the aggressor’s cell. 

Although the two prisoners involved 
in the dispute returned to their respec- 
tive cells, which were only three cells 
apart, the guards made no attempt to se- 
cure the cell doors of either prisoner. As 
a result, the aggressor was able to grab a 
knife and charge past the two guards to 
Winfield’s cell. Other than radio for as- 
sistance, the two guards did nothing to 
impede the attack. Indeed, the guards 
stood by like cigar store mannequins un- 
til a third prisoner wrestled the shank 
away from the assailant. 

Approximately an hour prior to the 
incident another supervisor and one of 
the guards who failed to intervene in the 
attack, observed the prisoners drinking 
the homemade wine, yet they failed to 
confiscate the contraband beverages, al- 
lowing the prisoners to continue to drink. 
More importantly, when Winfield re- 
turned to his cell after the initial scuffle, 
he repeatedly pressed a buzzer in an ef- 
fort to have his electronic cell door closed 
and locked, yet the guards in the control 
room failed to respond. 

In a civil rights complaint Winfield 
alleged that the prison officials were de- 
liberately indifferent to his safety for 
failing to take reasonable steps to avert 
the attack and for not intervening to stop 
the attack once it began. The defendants 
sought summary judgment in the district 
court on the alternate theories of insuffi- 


By James Quigley 

cient evidence and the affirmative de- 
fense of qualified immunity. The motion 
was denied in both respects and the de- 
fendants appealed. 

While the appeal was pending the 
supreme court issued its opinion in 
Johnson v. Jones , 115 S.Ct. 2151 
(1995)[PZW, September 1995], In a 
unanimous decision the supreme court 
held that “a defendant, entitled to invoke 
a qualified-immunity defense, may not 
appeal a district court’s order insofar as 
that order determines whether or not the 
pretrial record set forth a ‘genuine’ is- 
sue of fact for trial.” Essentially, Johnson 
clarified the requirements of appellate ju- 
risdiction for interlocutory appeals, 
which limits appeals from denials of 
qualified immunity to ‘purely legal’ is- 
sues. As a result of the decision in 
Johnson a panel of the fourth circuit dis- 
missed the appeal for lack of jurisdiction. 
Winfield v. Bass , 67 F.3d 529 
(\995)[PLN, April 1996], 

On rehearing en banc the full court 
examined the threshold question of ju- 
risdiction. To the extent that they turn 
on questions of law, orders rejecting 
qualified immunity are final decisions 
and appellate jurisdiction can be found 
in the collateral order doctrine articu- 
lated in Cohen v. Beneficial Industrial 
Loan Corp., 337 U.S. 541 (1949). Hence, 
contrary to the earlier panel decision, the 
en banc court found the order was im- 
mediately appealable. 

Next the court acknowledged that 
Johnson reflected the circuit’s prior prac- 
tice of reviewing such orders on an 
independent evidentiary basis, and that 
such review was now limited to whether 
or not the official had violated a clearly 
established right. However, the court 
noted problems inherent in such reviews. 
First, the court opined that a “determi- 
nation of whether the law was clearly 
established at the requisite level of par- 
ticularity is an especially fact-bound legal 
inquiry,” and second, district courts do 
not always set forth the factual findings 
hilly in their orders deny ing qualified im- 
munity. On the basis of these two 
propositions the court had opened the 
door to review the factual predicates of 
such orders. 

Curiously, insofar as such 
“fact-bound legal” inquires are by defi- 
nition mixed questions of law and fact, 
fourth circuit precedent mandated a “hy- 
brid standard of review.” U.S. v. Han , 


74 F.3d 537 (1996). This means that the 
appellate courts in that jurisdiction must 
sustain the factual findings of the trial 
courts unless they are “clearly errone- 
ous.” while examining the legal 
conclusions derived from those facts de 
novo. Yet, in spite of this proscription, 
the en banc court scoured the record, 
conducting a plenary review of the fac- 
tual underpinnings of the lower court’s 
decision. In the process of fashioning a 
factual scenario compatible with its ob- 
jective, the court violated another 
fundamental principle when it neglected 
to view the facts in a light most favor- 
able to Winfield. 

Once the court had established its 
version of the ‘undisputed’ material 
facts, it examined the objective reason- 
ableness of the defendants’ actions. 
Focusing on Justice Scalia’s opinion in 
Anderson v. Creighton , 483 S.Ct. 635 
(1987), the court determined the appro- 
priate test was whether “the right the 
official is alleged to have violated must 
have been ‘clearly established’ in a more 
particularized... sense.” (quoting^nefe/*- 
sori). Having settled on this heightened 
degree of particularity the court reasoned 
its ultimate task was “to decide whether 
it was clearly established in February 
1993 that an unarmed prison official 
would be deliberately indifferent to an 
inmate’s need for safety if. during an at- 
tack by a prisoner armed with a 
dangerous weapon upon another pris- 
oner, the official instantly mobilized to 
take control of the situation but failed to 
intervene immediately.” From its myo- 
pic perspective the en banc court 
concluded that it was not. 

Certainly this decision blunts the af- 
fects of Johnson and legitimizes 
cowardice by prison guards in the fourth 
circuit. But it also exemplifies the ad hoc 
decision making, conflicting rationales, 
and exaggerated doctrinal manipulation 
that has marked the modem development 
of the doctrine of qualified immunity in 
the federal courts. Clearly, the agenda 
of the Republican dominated courts con- 
tinues to strike the balance involved in 
qualified immunity farther and farther 
in favor of shielding government officials 
at the expense of vindicating the rights 
violate by those officials or deterring oth- 
ers from engaging in such violation in 
the future. See, Winfield v. Bass , 106F.3d 
525 (4th Cir. 1997) (en banc). ■ 
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Montana Prisoners Have Liberty Interest 
in Classification Hearings 

By Danny Arledge 


ASSISTING INMATES IN: 
ADMINISTRATIVE, 
CLEMENCY 
AND PAROLE MATTERS 


Dear PLN Subscribers: 

I would like to take this opportunity 
to acquaint you with my background. 

In July 1991, my wife was murdered 
in Ocala, Florida and 4 months later 
I was wrongfully charged with First 
Degree Murder. I wound up serv- 
ing 49 months before finally being 
exonerated and dishcharged from 
Union Correctional in Raiford, 
Florida. The Florida Supreme Court 
subsequently declined to further re- 
view the appellate court’s decision. 
Smolka v. State, 662 So.2d 1255 
(Fla. 5th DCA, 1995), rev. denied. 
State v. Smolka, 668 So.2d 603 (Fla. 
1996). 

Needless to say, this ordeal left me 
with a deep appreciation that there 
are people incarcerated who, for one 
reason or another, are deserving of 
special consideration. 

In 1975, 1 graduated from America’s 
oldest law school, the Marshall- 
Wythe School of Law at the College 
of William and Mary in 
Williamsburg, Virginia, and I be- 
came licensed to practice law. 

Thus, I stand committed and fully 
prepared to assist you on a fee paid 
basis 

Best Wishes, 

Thomas Edward Smolka 

Thomas £. Smolka And Associates 
3491 Thomasville Road, Suite 162 
Tallahassee, FL 32308-3437 
(850) 906-0947 
tesmolka@worIdnetatt.net 


T he Montana state supreme court 
held that state law creates a lib- 
erty interest for prisoners accused of 
misconduct in prison classification hear- 
ings. Daniel Orozco, a prisoner at the 
Montana State Prison, was accused of 
conspiring to traffic in drugs. He was 
given a “Due Process Notification” and 
placed in temporary lock up in maximum 
security for investigation purposes pur- 
suant to MSP Policy 15-002. The notice 
stated that a classification hearing would 
be held to address Orozco’s custody level 
and job assignment and that at the hear- 
ing he could present evidence on his own 
behalf. 

Orozco was not provided with a 
hearings investigator to assist in his de- 
fense at the classification hearing. As a 
result of the hearing, Orozco was reclas- 
sified to maximum security and was 
unable to continue earning thirteen days 
of good time credits per month. 

With my assistance, Orozco subse- 
quently filed a 42 U.S.C. § 1983 civil 
rights action in state district court against 
several prison officials. Orozco requested 
a declaratory' judgment that the defen- 
dants had violated his due process rights 
under the fifth and fourteenth amend- 
ments to the U.S. constitution by failing 
to assign a hearings investigator to as- 
sist in his defense at the classification 
hearing, which resulted in his inability 
to continue earning good time credits. He 
also sought a preliminary and permanent 
injunction requiring the defendants to 
adequately train and supervise person- 
nel in established prison policy and to 
discipline personnel for failure to com- 
ply with such policy; to place him back 
in the prison’s general population and to 
credit him with the thirteen days per 
month good time which was lost due to 
his placement in maximum security. 
Orozco sought money damages from 
each defendant as well. The district court 
dismissed the complaint for failure to 
state a claim. 

The Montana supreme court af- 
firmed in part and reversed and 
remanded. Prior to Sandin v. Connor , 115 


S.Ct. 2293 (1995), Montana prisoners 
did not have a liberty interest in good 
time credits pursuant to Remington v. 
Department of Corrections, 844 P.2d 50 
(Mont. 1992). In Remington the Mon- 
tana supreme court held that section 
53-30-105 MCA did not contain defini- 
tions, criteria or mandates for the good 
time rules it directed the department to 
adopt, and as a result, the DOC had vir- 
tually unfettered discretion in 
establishing the rules which govern the 
dispensation of good time credits to 
Montana prisoners. In light of that dis- 
cretion the court held Montana prisoners 
did not have a liberty interest in good 
time credits which raised due process 
concerns. 

The court overruled Remington by 
relying on Gotcherv. Wood, 66 F.3d 1097 
(9th Cir. 1995) and Sandin, holding that 
Orozco possessed a liberty interest in his 
good time credits. The court’s prior 
analysis in Remington was based on the 
“mandatory language” analysis that pre- 
dated Sandin. “Applying the Sandin/ 
Wolff due process analysis, we conclude 
that the State had created an interest of 
real substance sufficiently embraced 
within Fourteenth amendment ’liberty’ 
so as to entitle Orozco to due process 
procedures appropriate under institu- 
tional circumstances. .. . As a result, we 
hold that the District court erred in de- 
termining that no liberty interest existed 
in this case.” 

The court also held that the defen- 
dants were entitled to qualified immunity 
from money damages because Orozco’s 
right to due process protections at his 
classification hearing was not clearly 
established at the time it occurred. In- 
deed, in light of Remington prison 
officials had no way of knowing that 
Montana prisoners had a due process lib- 
erty interest in their good time credits. 
The case was remanded to the district 
court to decide Orozco’s claim for de- 
claratory and injunctive relief. See: 
Orozco v. Day, 934 P.2d 1009 (Mont. 
1997). ■ 
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VI Decree Modification Denied Under PLRA, DOC Held in Contempt 


A federal district court in the Vir- 
gin Islands made specific fac- 
tual findings under the terms of the 
Prison Litigation Reform Act (PLRA) 
holding that prison and jail conditions 
on the island were unconstitutional and 
required federal court intervention to 
resolve via enforcement of an existing 
consent decree. While many observers, 
including the editors of PLN, predicted 
the PLRA would essentially end prison 
consent decrees, so far the response from 
the courts has been mixed. The fact re- 
mains that in many jurisdictions prison 
conditions remain so abysmal that short 
of repealing the constitution or flatly say- 
ing it does not apply to prisoners, courts 
will still have to order relief from hor- 
rendous conditions of confinement. This 
ruling typifies that situation. In this case 
the court denied prison officials’ motion 
to modify a previously entered consent 
decree and held them in contempt for 
failing to comply with its provisions. The 
court also ordered the defendants to pay 
the ACLU National Prison Project 
(NPP), $155,000 in attorneys fees for its 
representation of the prisoners. 

In 1994 prisoners at the Criminal 
Justice Complex (CJC) in the Virgin Is- 
lands filed a class action suit challenging 
as unconstitutional their conditions of 
confinement. Later that year the parties 
settled the suit with a consent decree re- 
quiring numerous changes to the CJC to 
reduce overcrowding, violence, inad- 
equate shelter, medical care and fire 
safety and other issues. The defendants 
agreed to pay the NPP $155,000 in at- 
torneys fees. 

Since the decree was signed the de- 
fendants took no steps to actually make 
any of the changes they had agreed to. 
This ruling involves the plaintiffs’ mo- 
tion to hold the defendants in contempt, 
which was granted, and the defendants 
motion under the PLRA to modify the 
decree, which was denied. 

Under 18 U.S.C. § 3626(b)(3) of the 
PLRA, a court cannot terminate prospec- 
tive relief (either an injunction or a 
consent decree) if it determines that "pro- 
spective relief remains necessary to 
correct a current or ongoing violation of 
a federal right. .. More precisely, if a 
court makes written findings as to the 
current conditions in a prison subject to 


a consent decree and declares that the 
relief provided bv the decree is narrowly 
drawn, extends no further than neces- 
sary to correct the violation of that federal 
right, and is the least intrusive means 
necessary to correct the violation, then 
the PLRA does not require the court to 
terminate the prospective relief, even if 
the decree had been previously granted 
or approved in the absence of such writ- 
ten findings.” The court did not address 
the constitutionality of § 3626(b)(3) as 
it applies to termination of relief because 
the court made the required findings of 
ongoing constitutional violations at the 
CJC to justify continuing the decree. 

The court’s description of current 
total conditions at the CJC is a picture 
of misery, squalor and brutality. Anyone 
litigating a conditions of confinement 
case will find the ruling useful as it con- 
tains numerous case citations for each 
topic. 

Overcrowding: The CJC was de- 
signed to hold 5 1 prisoners and holds, on 
average, 168 to 190. The decree required 
the defendants to reduce the population to 
97 prisoners, which they never did. The 
court stated that 72 square foot cells de- 
signed for one person often hold 5 or 6. 

Shelter and Sanitation: The CJC 
lacks a preventive maintenance program. 
As a result the roof leaks; light fixtures 
and hot water heaters don’t work; drink- 
ing water is unchlorinated; mattresses are 
soiled, wet and damaged; the ventilation 
system doesn’t function; the air inside the 
CJC is "fetid and odorous”; the cells are 
dark, without natural light and the show- 
ers leak causing cells to flood. The prison 
is overrun by vermin with prisoners being 
bitten by rats. 

Fire Safety: The CJC has no func- 
tional fire safety systems. 

Medical Care: Essentially there is 
little in the way of professional medical 
care at the CJC. The prison has inadequate 
medical emergency equipment. The prison 
doesn’t issue hygiene items such as tooth- 
paste or sanitary napkins on a regular basis, 
“they issue them selectively to discipline 
inmates.” There is no intake screening for 
serious disease or illness. Prisoners requir- 
ing medical diets for diabetic, high blood 
pressure, etc., do not receive them. Pris- 
oners receive little outdoor exercise. 

Mental Health Care: “Mental health 
services at CJC do not exist.” Even when 


medically untrained prison staff identify 
prisoners requiring mental health services, 
none is provided. The prison houses men- 
tally ill prisoners together in clusters, 
resulting in extreme violence. “The ma- 
jority of tlie inmate assaults occur in cluster 
3, where inm a tes frequently beat each other 
and, in turn, are beaten by correctional staff. 
Moreover, correctional staff taunt the men- 
tally ill inmates in cluster 3, 'rewarding’ 
inmates by throwing cigarettes at them af- 
ter instructing them to pull down their 
pants and hold their crotch, crawl across 
the floor, or do push ups.” “The abomi- 
nable treatment of the mentally ill inmates 
shows overwhelmingly that defendants 
subject inmates to dehumanizing condi- 
tions punishable under the eighth 
amendment.” 

Prison Security: The prison does not 
house prisoners according to any type of 
objective classification system. There is no 
regular monitoring of housing areas. Vio- 
lence is rampant. The court describes 
numerous cases of prisoners attacked by 
other prisoners, setting themselves in fire 
and being beaten by guards. 

Miscellaneous: The court found the 
CJC was in total disregard of the Ameri- 
cans with Disabilities Act (ADA); and did 
not provide any type of court access or at- 
torney client communication. 

For each factual finding the court 
made, it held that the condition violated 
the relevant constitutional or statutory 
right. Thus, the consent decree could still 
be enforced and the defendants were not 
entitled to modification of the decree. The 
court rejected the defendants’ excuses for 
noncompliance in improving the condi- 
tions they had agreed to improve in the 
settlement. The defendants actually admit- 
ted knowingly violating court orders 
enforcing the decree but claimed they had 
no money to improve conditions and that 
bad weather would have prevented file 
improvements if they did have the money. 
The court noted that insufficient financial 
means are not a defense to inhumane 
prison conditions and in this case the de- 
fendants had money but chose to spend it 
on other things. Likewise, “bad weather” 
was not an excuse since hurricanes are fore- 
seeable in the Virgin Islands and the 
defendants were in contempt long before 
any hurricanes occurred. 

The court found the defendants in 
contempt for not paying the $155,000 in 
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attorney fees they had agreed and been or- 
dered to pay die NPP. 

In denying the defendants’ motion to 
modify the decree under the PLRA, the 
court noted conditions at the CJC were still 
appallingly inhumane and there was no 
evidence the defendants had even tried to 
improve conditions. Thus, modification of 
the decree was inappropriate. 

The court requested additional brief- 
ing from the parties as to what relief it 
should grant to improve conditions at the 
CJC and sanction the defendants. This case 
amply illustrates why courts have been 
involved in prison management to begin 
with, namely the inability of many state 
and local governments to operate deten- 
tion systems that comport with minimal 
standards of human decency . If these con- 
ditions were described a few miles away 
in Cuba there would be ample denuncia- 
tions by the US. government. When these 
tilings occur on U.S. territory however, 
they meet with a discrete silence by the 
U.S. government and a vigorous defense 
by the afflicted state. See: Cartyv. Farrelly, 
957 F. Supp. 727 (D VI 1997). |j 


CCA Unveils Aggressive New Marketing Ploy 


T he Corrections Corporation of 
America (CCA) plans to build 
a 2,000-bed prison in California’s Mojave 
Desert — on speculation. CCA President 
David L. Meyers said his private prison 
corporation has no guarantee the Cali- 
fornia Department of Corrections (CDC) 
will send prisoners the proposed facility, 
nor has CCA yet held any discussions 
with the state of California. 

Meyers, officials from California 
City (population 8.000) and state sena- 
tor Richard Polanco (D-Los Angeles) 
held a July 3 1 . 1997, news conference in 
Sacramento to announce plans to open 
the “top-of-the-line” medium security 
prison within two years. And California 
might be the perfect location to exploit 
this new “build it and they will come" 
corporate strategy . 

The state prison system, already 
overcrowded at nearly double its design 
capacity, is expected to exhaust all pos- 
sible bed space by 2000, Polanco said. 
California voters have rejected general 
obligation bonds for more prison con- 
struction, and the legislature has defeated 
the use of lease revenue bonds. 

“We don’t know enough about it to 
have a position one way or another," said 
CDC media-wrangler Tip Kindel. How- 

Federal Jail in NYC 

R eputed Mafia mobsters report- 
edly turned Brooklyn’s Federal 
Metropolitan Detention Center (M.D.C.) 
into a cozy social club — with the help 
of corrupt guards. Detainees hosted vis- 
iting business associates and dined in 
high style with smuggled in meatballs, 
manicotti and chicken cutlets, washed 
down with vodka and wine, according to 
federal investigators. 

In May, 1997, federal authorities 
announced the arrest of eleven M.D.C. 
guards and nine civilians in what one 
official called the worst corruption case 
in U.S. prison history. The arrest culmi- 
nated a 10-month sting operation dubbed 
“Operation Badfellas.” 

Court papers described how a Bu- 
reau of Prisons (BOP) guard allowed a 
prisoner cooperating with the sting op- 
eration to retrieve from a computer at the 
jail “the names and locations of all per- 
sons involved in his case.” The prisoner, 
who in this instance would certainly be 


ever he added: ‘ ’If someone comes and 
says ‘Hey, we’ve got some beds,’ we’re 
always open to talk about it.” 

Mike Jimenez, executive vice presi- 
dent of the powerful California 
Correctional Peace Officers Association 
(CCPOA), the union representing 
prison guards, swiftly criticized the 
plan. “We think meting public safety out 
to the lowest bidder is a recipe for di- 
saster,” said Jimenez. 

Meyers said wages for the esti- 
mated 400 employees at the California 
City prison will be “competitive.” [How- 
ever, he added: “If California’s paying 
$50,000 a year [salary for CDC guards], 
of course we will pay less.” 

California City officials, who have 
been trying to attract a prison to the site 
since 1986, said they think the $80 mil- 
lion to $100 million facility will benefit 
their community, bringing both new 
property taxes and jobs to the area. 

If the CDC doesn’t agree to house 
prisoners in the corporate prison, CCA 
could import prisoners from the federal 
prison system or overcrowded county 
jails, a Polanco spokesperson said. ■ 

Source: Corrections Digest 

a Mob Social Club? 

characterized by his fellow detainees as 
a “rat.” had told the guard “he was look- 
ing for the name and location of the ‘rat’ 
in his case.” 

One of the arrested guards report- 
edly collected $500 a week in bribes to 
arrange “special visits by organized 
crime associates,” the purpose of which 
was “to facilitate the conducting of or- 
ganized crime business” at the M.D.C. 

Among those arrested was Raymond 
Cotton, head of Local 2055 of the Ameri- 
can Federation of Government 
Employees. Court papers said Cotton 
gave the reputed mob detainees warn- 
ings about impending searches and 
helped them hide contraband he had 
brought them. In one instance, Cotton 
was accused of hiding 10 Italian hero 
sandwiches, 20 pounds of pasta, a gal- 
lon of olive oil and a box of garlic in his 
office. ■ 

Source: New York Times 
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Peruvian Prisoners Rebel 

By Dan Axtell 


O n June 20, 1997, over 5,000 
prisoners in Lurigancho prison 
in Peru took over the prison during the 
course of a riot. According to Peruvian 
congressman Daniel Espichan Tumay. 
the riot was triggered by overcrowding, 
outcry over illegal transfers, and bad 
food. Espichan, president of the Con- 
gressional Human Rights Commission, 
said that: “These riots are constantly re- 
peated. I believe that their motives are 
understandible, they can be solved, and 
I have promised to continue visiting the 
prison.” 

Some prisoners attempted to escape 
over a wall and were meet with gunfire 
that resulted in the death of prisoner 
Marcos Malca Toledo and the wound- 
ing of 6 others. 

Overcrowding was the most seri- 
ous issue; the prison was designed to 
hold 1 ,400 prisoners and in fact holds 
6,010. Prisoners were also angry over 
the recent legislation, Supreme Decree 
003 which facilitates transfers of pris- 
oners far away from their families, and 
the delays of the courts in sentencing, 
which is supposed to take 30 to 60 days, 
but which now takes six months. 

Prison conditions in Peru are 
notorious, including overcrowding and 
a desperate lack of food, water, light, 
heat and clothing. For example, in 
Yanamayo prison water freezes on the 
floor due to the frigid temperatures. 
Prisoners sleep on cement slabs. Most 
cells have no windows — others have 
had the glass broken out. A hole in the 
floor serves as a toilet. Most prisoners 
suffer chronic illnesses and none are al- 
lowed out of their cell for more than one 
half-hour a day 

The date of the uprising was sig- 
nificant, because June 19th marked the 
11th anniversary of the Day of Hero- 
ism, when political prisoners and 
prisoners of war, supporters and mili- 
tants of the Communist Party of Peru, 
rose up in the prisons of Lurigancho, 
Callao, and El Fronton [PLN, June 
1996. J. The uprising was a response to 
Peruvian government and military plans 
to destroy the organization of the revo- 
lutionary prisoners, which had turned 


the prisons into “shining trenches of 
combat”, in their own words. 

For more information about Peru, 
you can write to: 

US/PRP Friendship Association 
304 Main Ave. Box 185 
Norwalk, CT 06851 
email: mao_docs@blythe.org 
website: wuw.blythe.org/mlm 

or 

Study Circle Red Sun 
Postboks 57 1 
2620 Albertslund 
Denmark 

email: Study _Circle_Red_Sun@dk- 
online.dk website: http://www2.dk- 
online.dk/users/srs/ 

Five Years of Solitary 
Confinement for Peruvian 
Revolutionary 

September 24. 1997, marked the 
fifth anniversary' of a speech by Dr. 
Abimael Guzman, know by his nom de 
guerre Chairman Gonzalo, from a cage 
in a Peruvian prison. Dr. Guzman, 
leader of the Communist Party of Peru 
(PCP), had been captured in a raid on a 
safe house in Lima two days earlier. 
Despite the efforts of the Peruvian gov- 
ernment to intimidate and humiliate Dr. 
Guzman by parading him in a tiger cage 
before a pack of shouting journalists, the 
tables were turned when Dr. Guzman 
made a short, sharp speech describing 
his own capture as a "bend in the road.” 

Dr. Guzman was sentenced to life 
in prison for “treason to the fatherland” 
by a secret military tribunal of hooded 
judges, without the benefit of a legal de- 
fense. His lawyer. Dr. Alfredo Crespo, 
was later sentenced to life in prison for 
the “crime” of trying to defend his cli- 
ent. 

Since his arrest. Dr. Guzman has 
been kept in an underground cell in a 
special military prison, receiving no visi- 
tors for the last five years. He has also 
been denied medical treatment and vis- 
its by the Red Cross. Peru’s dictator, 
Alberto Fujimori, has openly boasted that 
Dr. Guzman will die in a few years. 


The PCP has called for a celebra- 
tion of the fifth anniversary of this 
speech. Due to lack of space, we can’t 
print the entire speech, which can be 
found at the sources indicated above. 
Here are some excerpts: 

“We are here as children of the 
people and we are fighting in these 
trenches, they are also trenches of com- 
bat, and we do it because we are 
Communists! Because here we are de- 
fending the interests of the people, the 
principles of the Party, and the People’s 
War. That is what we do, we are doing it 
and will continue to do so! 

“We are here in these circumstances. 
Some think this is a great defeat. They 
are dreaming! We tell them to keep on 
dreaming. It is simply a bend, nothing 
more, a bend in the road! The road is 
long and we shall arrive. We shall tri- 
umph! You shall see it! You shall see it! 

“Finally now, listen to this. As we 
see in the world, Maoism is marching 
unstoppably to lead the new wave of 
world proletarian revolution. Listen well 
and understand! Those who have ears, 
use them. Those who have understand- 
ing — and we all have it — use it! 
Enough of this nonsense. Enough of 
these obscurities! Let us understand that! 
What is unfolding in the world? What 
do we need? We need Maoism to be in- 
carnated, and it is being incarnated, and 
by generating Communist Parties to 
drive and lead this new great wave of 
the world proletarian revolution that is 
coming. 

- “Everything they told us, the empty 
and silly chatter of the famous “new age 
of peace.” Where is it now? What about 
Yugoslavia? What about other places? 
That is a lie; everything became politi- 
cized. Today there is one reality; the same 
contenders of the First and Second World 
War are preparing a new Third World 
War. We should know this and we, as 
the children of an oppressed nation, are 
part of the booty. We cannot consent to 
this! Enough imperialist exploitation! 
We must finish with them! We are of the 
third world and the third world is the 
base of the world proletarian revolution, 
with one condition, that the Communist 
Parties brandish and lead! That is what 
we must do! | 
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Washington Sex Offender Notification Enjoined 


T he federal district court for the 
western district of Washington 
has issued a preliminary injunction enjoin- 
ing the state from retroactively applying 
the provision of Washington’s Community 
Protection Act of 1990 calling for the 
“community notification” of recently re- 
leased sex offenders. 

The plaintiff, identified only as "John 
Doe,” was recently released from a Wash- 
ington prison, having been convicted of 
rape in 1985. He petitioned the court to 
issue a preliminary 7 injunction preventing 
the state from disseminating a bulletin to 
community groups, block watch captains, 
libraries, media outlets and by various 
other means. The bulletin included his 
name, photo, crime of conviction, as well 
as a “narrative history" of his criminal ac- 
tivities — including crimes for which he 
was never charged, much less convicted 
— and an assessment that he was “dan- 
gerous” and “likely to reoffend.” 

Though the court’s action is merely 
an order on motion for preliminary injunc- 
tion, the ruling provides extensive analysis, 
background and case citations that will be 


T he court of appeals for the Dis- 
trict of Columbia Circuit af- 
firmed the criminal contempt conviction 
of District of Columbia official Sylvia 
Young. Young was convicted after she 
harassed and retaliated against women 
DOC employees who had filed suit 
claiming that sexual harassment and re- 
taliation against women employees was 
rampant throughout the DC DOC. See: 
Bonds v. District of Columbia , 93 F.3d 
801 (DC Cir. 1996). The district court 
had issued an order enjoining DOC em- 
ployees from retaliating against 
witnesses and plaintiffs in the case. 

Young promptly violated the order 
by tormenting Yvonne Brown, a guard 
claiming she was sexually harassed by a 
friend of Young’s who was a prison lieu- 
tenant. Young threatened to slap and beat 
Brown, called her demeaning names, 
tripped her and otherwise made her life 
miserable. 

Brown then sought a court order to 
hold Young in contempt. After a two day 
bench trial the court entered a guilty ver- 
dict and sentenced Young to 180 days in 


of interest to anyone litigating the dissemi- 
nation of criminal history information to 
the public through bulletins, the media, or 
even on the Internet. 

At issue in this instance is whether 
the effect of community notification is pu- 
nitive, and thus presents a violation of the 
ex post facto clause of the state and federal 
constitutions. The court noted that it “is 
undisputed that the plaintiff’s crime, of 
which he was convicted in 1985, predated 
Washington’s enactment of the relevant 
statute in 1990. The key issue is whether 
the statute’s public notification provisions 
are punitive or merely regulatory; if puni- 
tive, they cannot be enforced against the 
plaintiff.” 

The court discussed the difference be- 
tween information which is part of the 
"public record,” and which can be accessed 
through due diligence, and the practice of 
widely disseminating that information. In 
Department of Justice v. Reporters Com- 
mittee, 489 U.S. 749, 764. 109 S.Ct. 1468, 
1477, 103 L.Ed. 2d 774 (1989), it was 
shown “that a difference of constitutional 
dimension can exist between the state’s 


jail. The appeals court affirmed the con- 
viction, holding the court order was 
specific enough to put Young on notice 
that her conduct was contemptible. See: 
U.S. v. Young, 107 F.3d 903 (DC Cir. 
1997). 

Normally a case like this would lead 
PLN to comment that if guards are acting 
like this with each other we can imagine 
what they are doing to prisoners. In this 
case we don’t need to use our imagina- 
tion. In prior issues of PLN we reported 
Women Prisoners of the D. C. DOC v. Dis- 
trict of Columbia , 877 F. Supp. 634 (D 
DC 1995) and 899 F. Supp. 659 (D DC 
1995) where the court found that women 
prisoners were regularly raped, assaulted, 
sexually harassed and retaliated against 
if they complained of the mistreatment by 
their captors. That such behavior is di- 
rected against prison employees as well 
as staff should come as no surprise. An 
atmosphere of lawlessness affects every- 
one in a prison system. It should come as 
little surprise that recidivism rates are high 
when prisoners are confined under such 
conditions. ■ 


keeping information in an open file, on the 
one hand, and broadcasting it to the pub- 
lic on the other.” 

The court cites a lengthy and detailed 
history of sex offenders in Washington be- 
ing harassed, threatened, fire bombed, 
evicted, and fired from jobs as a result of 
public notification, and concluded that 
“such consequences, whatever motivated 
their imposition, are punitive in nature, 
They serve the classic goals of retribution, 
deterrence, and incapacitation.... A regu- 
latory measure may have such effects 
incidentally, to some degree, without 
amounting to a punishment.. . . But here the 
punitive effects are dominant and inescap- 
able.” 

In responding to the argument that ha- 
rassment of sex offenders by the public does 
not constitute a state action, the court said: 

“It is no answer to say that harass- 
ment or other vigilante action is carried 
out by private citizens, not the government. 
It is the government that, through an ex 
parse finding of dangerousness, stigma- 
tizes the offender as likely to reoffend, and 
penalizes him by communicating this [in- 
formation] to the public.” 

The court compared the punitive na- 
ture of community notification to early 
American punishments such as dunking 
and pillorying and concluding that "pub- 
lic notification is the modern-day 
equivalent of branding and shaming.” 

Other provisions of the act were up- 
held, including the dissemination of 
criminal history and other information to 
law enforcement agencies, as opposed to 
the public. 

“As to the statutory requirements of 
[sex offender] registration and notifica- 
tion of law enforcement agencies, the 
present case is easily decided. These pro- 
visions are regulatory, not punitive, and 
may be applied to plaintiff without vio- 
lating the Ex Post Facto Clause.... The 
public notification provisions are another 
matter.... Many other states have adopted 
similar sex offender registration and no- 
tification laws, and there is a growing 
body of decisional law concerning them. 
Several courts have held that the Ex Post 
Facto Clause prohibits retroactive enforce- 
ment of public notification provisions 
[extensive cites omitted].” ■ 

See: Doe v. Gregoire. 960 F.Supp. 
1478 (W.D. Wash. 1997) 


DC DOC Official Convicted of Contempt 
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Man Jailed for Saying ‘No’ to TB Drugs 


A n Olympia, WA, man was 
jailed in mid-March 1997, for 
refusing to take his tuberculosis medi- 
cine. Kenneth Elkins, 44, was living 
homeless in Olympia after having been 
released from McNeil Island Corr. Ctr. 
in the summer of 1996. 

In November, 1996, Elkins was di- 
agnosed with infectious TB and the state 
paid to quarantine him in a motel while 
a nurse visited him daily to give him 
antibiotics. But, according to court docu- 
ments, Elkins would “escape” from his 
motel room for trips to a discount store, 
the motel office, and downtown Olym- 
pia. 

As a result, the county confined him 
in Western State Hospital (an insane asy- 
lum) for more than two months until he 
was no longer considered contagious. 
After his release from Western State on 


February 12, Elkins was supposed to go 
to the health department to take his pills. 

Health officials say Elkins didn’t 
keep those appointments and success- 
fully petitioned the court to have him 
jailed. He was arrested and placed in the 
general population section of the 
Thurston County' Jail. 

“I didn’t know it was that dangerous,” 
said Elkins, a partially paralyzed, 
insulin-dependent diabetic. “I didn’t know 
it [TB] could kill someone. They might 
have given me enough [information], but 
I didn’t understand it. 

Washington state law allows counties 
to ask courts to jail those who refuse to 
take medication. Another TB patient is also 
jailed in Clark County, Washington. Elkins 
contracted TB while in prison. ■ 

Source: Associated Press 


New Jersey Jail Brutality Settlement 


S eventeen former detainees of the 
Sussex County (NJ) Jail settled 
a lawsuit alleging a pattern and practice 
of guard brutality, inadequate medical 
and psychiatric care, and inadequate le- 
gal access. As part of the settlement, the 
county agreed to pay $372,000; install 
video surveillance cameras throughout 
the jail, including in the elevator where 
beatings often occurred; and contract 
with the Prisoners Self Help Legal Clinic 
to supplement the provision of legal as- 
sistance. Prior to the settlement. 
Undersheriff Untig, who was in charge 
of the facility, was replaced. 

Individual lawsuits had been filed 
between 1994 and 1996 and were later 
consolidated. Prisoners alleged that they 
were routinely handcuffed, dragged 
across the floor, kicked and beaten by 
guards who shouted racial epithets at 
them. Jail administrators were sued be- 
cause of their failure to discipline 
numerous jail guards who had been in- 
volved in repeated assaults on detainees 
between 1991 and 1995. The situation 
at the jail had gotten so bad that the Sus- 
sex county prosecutor had written to the 
undersheriff that “many of the cases [of 
alleged abuse] are strikingly similar in 
their allegations and in many instances 


the same guards are involved over and 
over again.” 

The case was titled: Hane v. 
Ziolkoski, (D.N.J.)Civ. DktNo. 95-6141 
(DRD). 

Source: The Bridge , #11, March 1997 
(PSHLC; 2 Washington Place; Newark, 
NJ 07102). ■ 

NEWS IN BRIEF 

CA: On July 23, 1997, Castroville jail 
prisoner Gregory Lucas had his legs sev- 
ered when a speeding car crashed into a 
jail truck being loaded with litter by pris- 
oners. The car driver and two other 
prisoners were injured. 

CO: In July, 1997, the small farming 
town of Wiggins voted 194 to 155 to re- 
ject a proposal by Wackenhut Corrections 
Corporation to build a 1 ,000 bed medium 
security prison in the town. 

DE: Former DOC Lt. Dennis Loebe 
pleaded guilty to four counts of offen- 
sive touching involving the sexual 
assault of a nine year old girl. On Sep- 
tember 5, 1997, he was sentenced to four 
years probation and an $800 fine. 


HABEAS CORPUS RE: 

-Convictions 

-Conditions of 
Confinement 

-Federal Writs 
2254 and 2255 

- Member of the Ninth 
Circuit Court of 
Appeals and The 
Supreme Court Bar 

State Habeas Corpus on 

-Convictions 

-Conditions of 
Confinement 

-Successful Record in 
Both Federal and State 
Court 

The Law Offices of 
Richard Dangler 
3112 "O" Street 
Sacramento, CA 
95816 

(916) 737-3163 

-Parole Hearings 

-Complete 

Evaluations 

Including Personal Visit 


-WRITE TO US- 
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More Evidence Required in Retaliatory Infractions 


T he court of appeals for the ninth 
circuit held that when guards 
falsely accuse prisoners of misconduct 
in retaliation for the exercise of consti- 
tutional rights, the guard's accusation is 
not entitled to deference under the “some 
evidence” standard of review normally 
used in prison disciplinary decisions. 
The court also held that retaliation 
claims are cognizable even if they would 
not otherwise state a due process claim. 

In the November, 1994, issue of 
PLN we reported Hines v. Gomez, 853 
F. Supp. 329 (ND CA 1994) where the 
district court denied prison officials sum- 
mary judgment in this case. Gary Hines, 
a California state prisoner on death row, 
filed suit claiming prison guard Steven 
Pearson falsely accused him of violat- 
ing prison rules by stopping at a 
prisoner's cell and receiving an object 
while being escorted from a shower; and 
that hearing officer Stephen Szmaciarz 
then found him guilty in retaliation for 
Hine’s use of the prison grievance sys- 
tem. The case went to trial and a jury 
ruled in Hine’s favor, awarding him 
$100 in compensatory damages against 
Pearson; $200 against Szmaciarz and 
$ 1 ,000 in punitive damages against both 
defendants. The district court then 
granted Szmaciarz ’s motion for judg- 
ment as a matter of law, dismissing the 
claims against him. The court of appeals 
affirmed the verdict in its entirety. 

Pearson claimed there was no evi- 
dence supporting the retaliation claim 
against him. The court disagreed, not- 
ing that reasonable inferences from the 
evidence fully supported the jury verdict. 
“Pearson does not contest the jury’s de- 


termination that he falsely accused Hines 
of attempting to receive an object from 
another inmate. The express rejection of 
Pearson's proffered reason for the disci- 
plinary charge, the circumstantial 
evidence of Hine’s reputation within the 
prison as a complainer and a whiner, and 
evidence that on the same morning of the 
incident in question Hines threatened 
Pearson with a grievance, warrants the 
jury’s finding that Pearson filed the dis- 
ciplinary report in retaliation for Hine’s 
use of the grievance system.” 

In Superintendent v. Hill, 472 U.S. 
445, 105 S.Ct. 2768 (1985) the supreme 
court held that courts must give defer- 
ence to prison disciplinary findings that 
prisoners have committed a rules viola- 
tion punishable by the loss of good time. 
The court held that as long as “some evi- 
dence” supported the prison committee’s 
finding of guilt, due process was satis- 
fied and reviewing court’s must affirm 
the decision. 

In this case, the appeals court held 
that Barnettv. Centoni, 31 F.3d813 (9th 
Cir. 1994) “does not extend the ‘some 
evidence’ standard to immunize retalia- 
tory accusations by prison guards... 

“We hold that where a prisoner al- 
leges a correctional officer has falsely 
accused him of violating a prison rule in 
retaliation for the prisoner’s exercise of 
his constitutional rights, the correctional 
officer’s accusation is not entitled to the 
‘some evidence’ standard of review that 
we afford disciplinary administrative 
decisions. The magistrate court properly 
refused to apply the "some evidence’ stan- 
dard to Pearson’s allegedly false and 
retaliatory accusation.” 


Prisoner Awarded $30,001 in Beating Suit 


A federal jury in Bangor, Maine, 
warded damages to 
25-year-old Billy Williams for being 
beaten by two guards while imprisoned 
in Maine’s Supermax prison in 1994. A 
seven-member jury deliberated for two 
and a half hours before deciding to award 
$30,000 in punitive damages. They also 
awarded $ 1 in compensatory damages. 

The punitive damages, ostensibly 
awarded as a deterrent to future beatings 
by Supermax guards, may not serve that 


purpose in this case. Asked if the two 
guards, Sgt. Scott Drake and Francis 
Frederick Ford, would be subject to dis- 
ciplinary hearings, assistant attorney 
general Diane Sleek said, “I don’t think 
that is going to happen.” 

The two Maine Correctional Insti- 
tution guards deny using excessive force 
during a confrontation with Williams on 
June 19. 1994. H 

Source: Corrections Digest 


The court held that Hine’s injuries, 
a ten day loss of television privileges and 
cell confinement, was sufficient for his 
retaliation claim. The court noted that 
the requirement in Sandin v. Connor, 115 
S.Ct. 2293 (1995) that prisoners suffer a 
“significant and atypical hardship” ap- 
plied only to due process claims and not 
to retaliation claims. In Pratt v. Rowland, 
65 F. 3d 802 (9th Cir. 1 995) the court held 
that prisoners may base retaliation claims 
on harms that do not raise due process 
concerns. 

“Hines has alleged Pearson's false 
charge infringed his first amendment 
right to file prison grievances. The alle- 
gation here falls squarely within Sandin' s 
eleventh footnote and Pratt’s reasoning; 
the injury asserted is the retaliatory 
accusation’s chilling effect on Hine's first 
amendment rights, not the additional 
confinement or deprivation of the tele- 
vision. We hold that Hine’s failure to 
demonstrate a more substantial injury 
does not nullify his retaliation claim.” 

The court affirmed dismissal of the 
claims against Szmaciarz where the trial 
court did apply the “some evidence” stan- 
dard. The court held that Hill applies to 
the findings by prison disciplinary 
boards. The court noted that in Graham 
v'. Henderson, 89 F.3d 75 (2nd Cir. 1996) 
[PLN, Jun. 97.] the second circuit found 
Hill inapplicable to retaliatory discipline 
cases in their entirety, but the court held 
that in this case it was bound by the rul- 
ing in Barnett. 

The illogic of applying Hill to the 
disciplinary hearing officer but not the 
infracting guard is apparent in this case. 
The guard was found liable for falsely 
accusing Hines of a rule violation but the 
prison employee who found Hines 
“guilty” of the admittedly false infrac- 
tion, and duly imposed sanctions, 
escaped liability because “some evi- 
dence,” the falsified infraction report, 
supported his decision! Prisoners in the 
ninth circuit seeking injunctive relief 
such as expungement of false infractions, 
transfers, etc., may find this contradic- 
tion insurmountable. The court did not 
indicate if Hines had sought, or been 
awarded, any injunctive relief. See: 
Mines v. Gomez , 108 F.3d 265 (9th Cir. 
1997). ■ 
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Americans with Disability Act Applies to Jaiis 


ADA specifically exempted certain 
groups, but not prisoners, from its pro- 
tection. The court concluded that if 
congress had intended to exempt penal 
facilities from ADA coverage they 
would have said so. 

The court gave an extensive and de- 
tailed analysis of the AD A’ a legislative 
history. It also cites numerous published 
and unpublished cases dealing with 
ADA and RA claims by prisoners. The 
court held these claims would proceed 
to trial. Likewise, because material facts 
were in dispute as to what accommoda- 
tions were actually made for Kaufman 
at the jail, the court denied the defen- 
dants’ motion for qualified immunity. 
See: Kaufman v. Carter , 952 F. Supp. 
520 (WD MI 1996). 

In the Ohio case the court also ml ed 
that the ADA applied to county jails. 
Greg Fennell is a paraplegic confined 
to a wheelchair. While incarcerated at 
the Geauga county jail for 15 days, he 
spent his first 48 hours in a wheelchair, 
unable to lie down or use a toilet; spent 
a week without a shower; was placed in 


a bed where he couldn’t turn and de- 
veloped bed sores as a result. After filing 
suit claiming this treatment violated his 
ADA rights the jail officials filed a mo- 
tion for summary judgment and a 
motion on the pleadings, claiming the 
ADA did not apply to county jails. The 
court denied the motion. 

This court also gave an extensive 
and detailed history of the ADA’s leg- 
islative origins and all court rulings 
applying it to prisons and jails. The 
court held the ADA applied to jails and 
jail officials could be held liable for vio- 
lating its provisions by not providing 
detainees with adequate facilities. The 
court noted that the majority of court 
rulings applying the ADA in a penal 
context have done so applying it to pris- 
ons and convicted felons. To the extent 
that jails hold primarily citizens ac- 
cused, but not convicted, of a crime, this 
strengthens the argument for applying 
the ADA to jails. See: Fennell v. 
Simmons, 951 F. Supp. 706 (ND OH 
1997). Both rulings will be useful to 
anyone litigating an ADA claim. | 


Counselor Liable in Failure to Protect Claim 


I n two separate rulings, federal 
district courts in Ohio and Michi- 
gan held that the Americans with 
Disabilities Act (ADA) 42 U.S.C. § 
12131 and the Rehabilitation Act (RA), 
29 U.S.C. § 794, apply to county jails. 

Leonard Raufman was imprisoned 
in the Kalamazoo county jail on a pa- 
role violation warrant, he is missing 
both legs. Kaufman filed suit claiming 
his ADA, RA and eighth amendment 
rights were violated when he was de- 
nied rubbing alcohol and bandage wraps 
for his stumps, which resulted in swell- 
ing that made it impossible for him to 
use his prosthetic legs. The jail shower 
was not wheelchair accessible, as a re- 
sult, he fell and injured himself and was 
unable to maintain his personal hy- 
giene. He was also unable to use the 
toilets and water fountains in the jail. 
The defendants sought summary judg- 
ment which the court denied in part and 
granted in part. 

The court held Kaufman had 
waived his eighth amendment claims by 
not objecting to a magistrate’s report 
recommending their dismissal. Decid- 
ing the issue was important, the court 
reviewed the claims and dismissed them 
with regards to the county and sheriff 
but did not dismiss the eighth amend- 
ment claim against the jail nurses. The 
court held Kaufman had adequately 
stated an eighth amendment claim. “A 
medical condition that threatens one’s 
ability to walk, even if ultimately revers- 
ible, is unquestionably a serious matter. 
The fact that this injury eventually 
healed does not invalidate his claim. . . . 
If such a medical need was deliberately 
disregarded by the nurses at the 
Kalamazoo county jail, plaintiff is en- 
titled to recover for the harm he 
sustained.” 

The court held that both the ADA 
and RA applied to county jails. In do- 
ing so it explicitly rejected the reasoning 
in Torcasio v. Murray , 57 F.3d 1340 (4th 
Cir. 1995) [PLN, March, 1996], which 
held the statutes’ applicability to state 
prisons was not “clearly established.” 
The court noted that most courts to con- 
sider the issue have held that both laws 
apply to state prisons and jails, how- 
ever. this is still an open question in the 
sixth circuit. The court noted that the 


A federal district court in Illinois 
leld a prison counselor could 
be found liable for denying a prison 
snitch protective custody when the in- 
formant was later attacked by his many 
enemies. Hubert Hill is an Illinois state 
prisoner who has informed on numer- 
ous prison gang members on many 
occasions over the past 13 years. The 
court paints a sordid picture of the pro- 
fessional jailhouse snitch who is in 
general population long enough to in- 
form on other prisoners and who is then 
placed in Protective Custody (PC) and 
transferred. In 1992 Hill arrived at 
Stateville prison where he requested pro- 
tective custody. Counselor Mark 
Franklin denied the request because of 
Hill’s size and his inability to identify 
any specific prisoners who posed a threat 
to him. 

Hill was placed in a special unit as 
he appealed the denial of PC. While there 
he was attacked by other prisoners and 
suffered a broken nose. Hill filed suit 


claiming his eighth amendment rights 
were violated when Franklin denied him 
PC. The court denied Franklin summary 
judgment, holding a trial was required 
to determine if he had shown deliberate 
indifference to Hill’s safety. 

The court note prisoners have a right 
to be protected from attacks by other pris- 
oners. See: Farmer v. Brennan, 511 U.S. 
825, 114 S.Ct. 1970 (1994). The court 
held that given Hill’s PC history and the 
fact that he was placed in a cell near 
members of one of the many gangs he 
had antagonized in the past. Franklin 
knew or should have known Hill was at 
risk of being attacked or harmed by other 
prisoners. The court held this right was 
clearly established and Franklin was not 
entitled to qualified immunity from 
money damages. The court dismissed 
claims against the prison warden and 
doctor, holding Hill had not shown how 
they violated any of his rights. See: Hill 
v. Godinez , 955 F. Supp. 945 (ND IL 
1997). ■ 
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Knowledge of Risk May Establish 8th Amendment Liability 


T he court of appeals for the sixth of law under Fed.R.CivP. 50, holding 
circuit held that a prison they may have been negligent but they 
investigator’s report indicating a pris- weren’t deliberately indifferent to 
oner was at risk of attack was sufficient Billup’s eighth amendment rights, 
to establish eighth amendment liability The court of appeals affirmed in part 

on the part of supervisory prison offi- an< i reversed and remanded in part. The 
cials,ifthey read it. The court also held court affirmed all the lower court 
that a prison warden’s efforts to improve evidentiary rulings against Woods. This 
prison conditions will defeat a prisoner’s was exclusion of evidence from United 
deliberate indifference to safety claim. States v. Michigan., a suit filed by the fed- 
The court also affirmed several eral government challenging prison 
evidentiary rulings by the district court, conditions in that state; testimony by 
Larry Billups was a Michigan state Woods’ expert witnesses as to the “ulti- 
prisoner at the Jackson State Prison who mate issue’ before the jury, namely 
was killed by members of the Melanie whether the defendants were deliberately 
Islamic Palace of the Rising Sun in re- indifferent to Billups’ safety and testi- 
taliation for assaulting and robbing his mony by Billup s sister as to his future 
cellmate at the Kinross Correctional earning potential in order to establish 
Facility (KCF) less than a month before, damages. The court also affirmed the 
Billups was also a Melanie. Billup’s district court allowing defense counsel 
mother, Margaret Woods, filed suit to ask leading questions of witnesses 
claiming prison officials were deliber- during cross examination, 
ately indifferent to Billup’s eighth The court reversed the ruing in fa- 
amendment rights by failing to prevent vor of Tessmer. After Billups was placed 
his death. The case went to trial against i n segregation at KCF a prison investi- 
defendants Art Tessman. a deputy war- gator produced a report stating that 
den at KCF from where Billups was Billups was at risk of harm for his role 
transferred, and John Jabe, warden of the in the assault and that one of his associ- 

prison at Jackson. After Woods rested ates in that attack had already been 
her case, the court granted the defen- stabbed as a result. The appeals court held 
dants a motion for judgment as a matter that if Tessmer received the report it 

Alabama AG Moves to Dissolve 17 Consent Decrees 

A labama Attorney General Bill different then. Passage of the PLRA and 

Pryor and state Prison Commis- several supreme court rulings in recent 

sioner Joe Hopper went into federal years have altered that “climate” signifi- 

courts across the state July 2, 1997, mov- cantly. Pryor said he had not consulted 

ing (under provisions of the PLRA) to with county officials in all of the coun- 
dissolve consent decrees governing con- ties before including them in the legal 

ditions at three state prisons and 14 action, but the PLRA gave him author- 

county jails. This action was accompa- ity to proceed on their behalf, 

nied by an orchestrated campaign of Rhonda Brownstein. Senior Staff 
pressreleases, press conferences and tele- Attorney for the Southern Poverty Law 

vision appearances wherein the two cited Center, represents Holman prisoners, 

“outrageous” provisions of the decrees She informed PLN that a preliminary 

including: mandatory movies on week- ruling by the federal court has terminated 

ends at the Tutwiler women’s’ prison, a the Holman prison consent decree. Ms. 

separate law library for death row pris- Brownstein told PLN that she would con- 

oners at the Holman prison, exercise suit with attorneys from the ACLU 

equipment and TVs at the Tallapoosa National Prison Project before deciding 

county jail, etc. if or how to challenge that ruling. | 

Pryor said state and county officials 

agreed to consent decree provisions in Sources: Corrections Digest. AL A.G. 
the 1970’s and ’80s because the climate Press Release, Southern Poverty Law 
in federal courts and in congress was Center 


would have warranted further investiga- 
tion on his part as well as imposing a 
duty that he make that information avail- 
able to officials at Jackson when Billups 
was transferred. The court held that 
Tessmer ’s denial of having seen the re- 
port, coupled with the investigator’s 
testimony that he personally gave 
Tessmer the report and discussed it with 
him, created a disputed issue of material 
fact for a jury to resolve. The court noted 
that even if Woods could show Tessmer 
received the report and it disclosed 
Billups’ risk, she would still have to 
prove Tessmer had “actual knowledge” 
of the risk Billups faced, 4rew the infer- 
ence of the risk and then disregarded it. 
The court ruled that summary judgment 
and directed verdicts are inappropriate 
when these issues are disputed. 

The court affirmed the ruling in fa- 
vor of Jabe. Woods argued that Jabe knew 
of, but disregarded, the risk faced by pris- 
oners in the housing unit where Billups 
resided when he was killed. She did not 
claim Jabe personally knew of any risk 
Billups faced as an individual because 
Jabe was on medical leave recovering 
from surgery at the time of Billups’ 
death. The appeals court held that a su- 
pervisory vacuum at Jackson, caused by 
Jabe’s medical leave and the arrest on 
bribery charges of deputy warden Wayne 
Jackson who had been assigned to man- 
age the unit in question, absolved Jabe 
of any liability. The court credited evi- 
dence that since Jabe became warden at 
the prison he had continually attempted 
to improve prison conditions and reduce 
violence at the prison. The court held 
there was no evidence showing Jabe had 
disregarded the safety of prisoners at 
Jackson. See: Woods v. Lecureux , 110 
F.3d 1215 (6th Cir. 1997). ■ 


News In Brief: 

WA: On August 15, 1997. Mercer 
Island police Lt. Richard Smith was 
charged with official misconduct, a 
misdemeanor, stemming from 
charge he had sex with a woman 
traffic offender in the city’s elec- 
tronic monitoring program which 
Smith supervised. 
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News in Brief: 


AK: In October, 1997, Alaska state po- 
lice announced they were searching for 
Virginia parolee Wil Adams, AKA Skip 
Adams Taylor, on felony grin charges. 
Adams served 16 years in Virginia pris- 
ons for murdering a young woman. 
Paroled in 1995 Adams moved to Bar- 
row and was hired as a clerk in the local 
probation office to monitor Alaska fel- 
ons. Adams’ past was discovered when 
he wrote a local newspaper criticizing 
an Eskimo seal hunt. Eskimo leaders 
claimed Adams wrote the letter on his 
state computer. A background check then 
discovered his felony conviction and 
Adams went on the run. The state DOC 
announced they would conduct back- 
ground checks before hiring probation 
and parole clerks. 

CA: In July, 1997, Wackenhut Correc- 
tions Corp. was awarded the largest ever 
privatization contract for a prison-a 
2,048 bed minimum security prison in 
Taft. The contract is expected to gener- 
ate some $300 million in revenues over 
the next ten years. 

GA: On August 30, 1997, three DOC 
employees at the Autry state prison in 
Pelham, including warden Carl Bass, 
were fired for pushing, shoving and hit- 
ting prisoners who refused to participate 
in an unspecified prison program. 

Honduras: In August 1997, prisoners 
at seven prisons rioted for a week to pro- 
test lengthy delays in trials and 
sentencing. More than 700 prisoners es- 
caped during the riots. Most Honduran 
prisons are over 100 years old and se- 
verely overcrowded. Less than 10% of 
the nation’s 10,000 prisoners have actu- 
ally been convicted of anything. The rest 
are on trial or awaiting trial. At least two 
prisoners were killed in the riots. 

IN: On August 1, 1997, the state 
banned smoking in all 32 of its prison 
facilities. The ban affects 16,000 pris- 
oners and 4,000 staff 

Iran: On June 8, 1997, revolutionary 
political prisoners began a hungerstrike 
to protest inhumane prison conditions 
and efforts by prison officials to force 
them to vote in recent presidential elec- 
tions. Within a month five prisoners had 
died and seven had been executed by the 
government. 


MA: In September, 1997, former Sus- 
sex Correctional Institution guards Mark 
Murphy, James Burton and Michael 
Truitt were charged with coercion, of- 
fensive touching, second degree unlawful 
imprisonment, third degree conspiracy 
and official misconduct, all misdemean- 
ors. The charges stem from an attack on 
prisoner Wade Blankenship, serving a 
life sentence for rape and burglary, who 
claimed the guards handcuffed him to 
an air conditioner, pulled down his pants, 
beat him in the groin with a broom stick 
and forced a banana into his mouth, took 
pictures of the attack which they then 
circulated around the prison. 
Blankenship paid the guards soda pops 
to destroy the photos but they did not. 
The three guards were fired by the prison. 

Morocco: On September 6, 1997, 28 
prisoners died in a fire at the Casablanca 
prison complex at Oukacha, which holds 
about 8,000 prisoners. No cause was 
given for the fire. 

MS: On June 16, 1997, prisoners at 
the Marshall County Correctional Facil- 
ity in Holly Springs, a 1 ,000 bed prison 
operated by the Wackenhut Corrections 
Corporation, spent at least two days on 
lockdown after four guards were injured 
in a fight involving several prisoners. 
That incident occurred the same day pris- 
oner kitchen workers staged a work 
stoppage. A week prior to the disturbance 
a home made pipe bomb was discovered 
in the ceiling of a vocational classroom 
at the prison. State senator Robert Smith 
cited lax security' at the prison for the 
incidents. After the June 16 incident 65 
prisoners were transferred to the State 
Penitentiary at Parchman. 

NM: On August 18, 1997, six prison- 
ers escaped from the Bernalillo county 
jail by cutting an 18 inch hole in a thin 
metal wall. Jail guards and other pris- 
oners were apparently busy watching 
“Baywatch.” 

NY: In April, 1997, Catholic Chari- 
ties awarded Onandaga county 
prosecutor William Fitzpatrick its life- 
time achievement award. The award 
sparked outrage among many Catholics 
because Fitzpatrick is an outspoken ad- 
vocate of the death penalty, which the 
Catholic church nominally opposes. 
Fitzpatrick, a Catholic, said he does not 


believe state murder violates his faith. 
He received the award anyway. 

NY: On August 12, 1997, Ulster 
County jail guard Chris Closi was in- 
dicted on charges of third degree assault, 
a misdemeanor, for attacking jail pris- 
oner Joel Rivera, 17. Rivera suffered a 
broken nose and thumb and an eye in- 
jury. Closi was suspended without pay 
and also charged with misconduct by the 
sheriff’s department. If convicted Closi 
faces up to one year in jail. 

NY: On October 1, 1997, John Walsh, 
a former Orleans county jail guard was 
convicted of violating the civil rights of 
Norvin Fowlks, a jail prisoner. On three 
separate occasions Walsh ordered Fowlks 
to display his penis and then stepped on 
it. Prosecutors proved that Walsh, who 
weighs 395 pounds, twice told Fowlks 
to place his penis on his cell bars where 
Walsh stepped on it and on another oc- 
casion Walsh stepped on Fowlk's penis 
as he lay on a cell floor. 

PA: On August 29, 1997, the U.S. 
Penitentiary at Lewisburg was locked 
down after prisoners Abdul Salaam and 
Frank Joyner, both of Washington D.C., 
were stabbed to death during a fight that 
left four other prisoners injured. No 
comment was made on the cause of the 
fight. 

RY: On June 4, 1997, a Jefferson Cir- 
cuit Court jury awarded former 
LaGrange prison dentist Maritza Jenkins 
$335,000 under the state’s whistleblower 
law. The jury found Jenkins was retali- 
ated against by prison officials for 
complaining of numerous ethical, safety 
and medical violations in the prison hos- 
pital. Eventually Jenkins resigned. 

TX: In May, 1997, Michael Unit pris- 
oner Tyrone Hall was convicted of 
possessing a weapon in prison, a sharp- 
ened spoon, and sentenced to 15 years 
in prison, consecutive to his sentence for 
aggravated sexual assault of a child. 
Guards testified Hall emerged from his 
cell with the spoon and attempted to stab 
them. 

TX: On July 17, 1997, Wichita Falls 
prison guard Cynthia Pearson was jailed 
and charged with solicitation of capital 
murder. Pearson sought to have her hus- 
band. also a guard at the Allred unit, 
killed. 


December 1997 


30 


Prison Legal News 



